NORTH CAROLINA 
REPORTS 


VOLUME 378 


SUPREME COURT OF NORTH CAROLINA 


18 JUNE 2021 


24 SEPTEMBER 2021 


RALEIGH 
2022 


CITE THIS VOLUME 
378 N.C. 


This volume is printed on permanent, acid-free paper in compliance 
with the North Carolina General Statutes. 


iii 


TABLE OF CONTENTS 


Justices of the Supreme Court ......... 0.0.00 cee eee Vv 
Superior Court JUGSES: «0. icc sack adie dew dae eal le ow eae vii 
District Court JUASES &.. 62s ee eae ee ee Sade ea wk Ges xi 
Attormeys: General | ..4.935.4. a0. eee iaidie leg Belew ekacesa we tegen xix 
District AttorneyS ......... 00... xxii 
Public: Derenders? 2.423 o2s.0 aie nde ies Gan Ae patie eats oa hd antidts xxiii 
Table of Cases Reported  ....sconeec ketene ee eed wa ea ae es xxiv 
Orders of the: COUPE a <.05 3 )cseiad tes eels doula adie.daid eos anes xxiv 
Petitions for Discretionary Review ..................0+005 XXV 
Cross-Reference Table .......... 0.0... cece eee eee xxvii 
Licensed Attormeys: 26.3040 $40 see see eee a tee es eee a5 Xxix 
Opinions of the Supreme Court .................0.00 00-0 ee 1-747 
Order Amending the General Rules of Practice for the 

Superior and District Courts .......... 0.0.0... eee eee 749 
Order Amending the Rules for Court-Ordered Arbitration .... 751 


Order Amending the Rules for Mediated Settlement 
Conferences and Other Settlement Procedures in 
Superior Court Civil Actions ...............0 2.02 e eee eee 757 


Order Amending the Rules of Mediation for Matters 
Before the Clerk of Superior Court...................-04- 778 


Order Amending the Rules of Mediation for Matters in 
District Criminal Court ........... 0... 781 


Order Amending the Rules of the Dispute 
Resolution Commission ........... 0.0000 cece cece eens 787 


Order Amending the Rules for Settlement Procedures in 


District Court Family Financial Cases ................... 801 
Order Amending the Standards of Professional Conduct 

TOP MEIALOLS 6 2.5 cS, oh Ra gatas Ahk aus 08, oa wR 813 
Headnote Tid ex i. ¢ia.3. edb ae da edee tediteact ce ccasenged cea are ee 819 


THE SUPREME COURT 
OF 
NORTH CAROLINA 


Chief Justice 
PAUL MARTIN NEWBY 


Associate Justices 


ROBIN E. HUDSON ANITA EARLS 
SAMUEL J. ERVIN, IV PHIL BERGER, JR. 
MICHAEL R. MORGAN TAMARA PATTERSON BARRINGER 


Former Chief Justices 


RHODA B. BILLINGS 
JAMES G. EXUM, JR. 
BURLEY B. MITCHELL, JR. 
HENRY E. FRYE 
SARAH PARKER 
MARK D. MARTIN 
CHERI BEASLEY 


Former Justices 


ROBERT R. BROWNING GEORGE L. WAINWRIGHT, JR. 
J. PHIL CARLTON EDWARD THOMAS BRADY 
WILLIS P. WHICHARD PATRICIA TIMMONS-GOODSON 
JAMES A. WYNN, JR. ROBERT N. HUNTER, JR. 
FRANKLIN E. FREEMAN, JR. ROBERT H. EDMUNDS, JR. 
G. K. BUTTERFIELD, JR. BARBARA A. JACKSON 
ROBERT F. ORR MARK A. DAVIS 
Clerk 
Amy L. FUNDERBURK 
Librarian 
Tuomas P. Davis 
Marshal 


WILLIAM BowMAN 


ADMINISTRATIVE OFFICE OF THE COURTS 


Director 
ANDREW HEATH 


Assistant Director 
Davip F. Hoke 


OFFICE OF APPELLATE DIVISION REPORTER 


AtyssA M. CHEN 
JENNIFER C. PETERSON 
NICCOLLE C. HERNANDEZ 


DISTRICT 


3B 


13A 


16B 


10 


SUPERIOR COURT DIVISION 


JUDGES 


Jerry R. TiLLETT 
Eva Rep 
WAYLAND SERMONS 
Marvin K. Biount, II 
JEFFERY B. Foster 
Nor.LAN GRAVES 

Cy A. GRANT, Sr. 
QUENTIN T. SUMNER 
Lamont WIGGINS 
WituiaM D. WoLFE 
Joun DuNLOW 
Crinpy STURGES 


Or.LANDO F. Hupson, JR. 
MIcHAEL O’FOGHLUDHA 


JOSEPHINE Kerr Davis 
Brian K. Winks 


Second Division 


JosHua W. WILEY 
Cunton D. Rowe 
CuarLEes H. HENRY 
Henry L. STEVENS 
Puy.iis M. GorHAM 
R. Kent HARRELL 
FRANK JONES 
IMe.pa J. Pate 
WitiiaM W. BLAND 
Douc.as B. SAssER 
JASON C. DisBrow 
JAMES GREGORY BELL 
Tirrany P. Powers 


Paut C. RipGeway 

G. Bryan CoLins, JR. 
A. GRAHAM SHIRLEY 
Resecca W. Hour 
Vinston M. Rozier 
Kerru O. GREGORY 


First Division 


Third Division 


TRIAL JUDGES OF THE GENERAL 
COURT OF JUSTICE 


ADDRESS 


Manteo 
Elizabeth City 
Washington 
Greenville 
Greenville 
Roanoke Rapids 
Ahoskie 
Rocky Mount 
Rocky Mount 
Wilson 
Oxford 
Louisburg 
Durham 
Durham 
Durham 
Durham 


New Bern 
New Bern 
Jacksonville 
Wallace 
Wilmington 
Burgaw 
Wilmington 
Kinston 
Goldsboro 
Whiteville 
Southport 
Lumberton 
Lumberton 


Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 


DISTRICT 


11A 
11B 
12 


15A 


16A 


19B 


19D 


20A 


20B 


15B 


17A 


17B 
18 


19A 
19C 
21 


22A 


22B 


23 


24 


25A 


25B 


JUDGES 


C. WINSTON GILCHRIST 
Tuomas H. Lock 
JAMES F. Ammons, JR. 
CiairE HILL 

Gate M. ApAMs 
Mark A. STERNLICHT 
D. Tuomas LAMBETH 
ANDY HANFORD 
STEPHAN R. FUTRELL 
Dawn Layton 

VANCE BraApForD Lona! 
JAMEs P. Hii? 

JAMES M. WEBB 
Micuaet A. STONE 
Kevin M. Bripces 
Patrick NADOLSKI 
JONATHAN PERRY 

N. Hunt Gwyn 


Fourth Division 


R. ALLEN BappouR 
Atyson A. GRINE 


Epwin Graves WILSON, JR. 


STANLEY L. ALLEN 
ANGELA B. PUCKETT 
Joun O. Craie, III 
R. Stuart ALBRIGHT 
Susan Bray 
Wituiam Woop 
Lora C. CUBBAGE 
Martin B. McGEE 
Timotuy GOULD 

L. Topp BurKE 
Davin L. Hat 

Eric C. Morcan 
Ricuarp S. GOrTTuEB 
JOSEPH CROSSWHITE 
WitiiaM Lona 
Mark E. Kuass 
Lori HAMILTON 
Micnaet DuNcAN 


Fifth Division 


Gary GAVENUS 

R. Grecory HorNE 
Rosert C. ERVIN 
Daniet A. KUEHNERT 
NATHANIEL J. POOVEY 
Grecory R. Hayes 


viii 


ADDRESS 


Lillington 
Smithfield 
Fayetteville 
Fayetteville 
Fayetteville 
Fayetteville 
Burlington 
Graham 
Rockingham 
Rockingham 
Asheboro 
Asheboro 
Southern Pines 
Laurinburg 
Oakboro 
Mount Gilead 
Monroe 
Monroe 


Chapel Hill 
Chapel Hill 
Eden 

Sandy Ridge 
Westfield 

High Point 
Greensboro 
Greensboro 
Greensboro 
Greensboro 
Concord 
Salisbury 
Winston-Salem 
Winston-Salem 
Kernersville 
Winston-Salem 
Statesville 
Statesville 
Lexington 
Mocksville 
Wilkesboro 
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ADDRESS 


Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Gastonia 
Gastonia 
Shelby 
Lincolnton 
Asheville 
Forest City 
Hendersonville 
Highlands 
Hazelwood 
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Fletcher 
Lumberton 
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Raleigh 
Greensboro 
Raleigh 
Raleigh 
Winston-Salem 
Asheville 
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Asheville 
Rockingham 
Charlotte 
Monroe 
Wilmington 
Hillsborough 
Statesville 
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Whiteville 
Brevard 
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Kinston 
Newton 
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W. Davin LEE Monroe 

Eric L. LEVINSON Charlotte 

Hucu Lewis Charlotte 

A. Moses Massey Mount Airy 
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J. Doucias McCuLLouGH Raleigh 
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WiuiaM R. PirrTMan Raleigh 

Mark PowELL Hendersonville 

Rona.p E. SPIvEy Winston-Salem 

JosePH E. TURNER Greensboro 

Tanya T. WALLACE Rockingham 
RETIRED/RECALLED JUDGES 

W. Doucias ALBRIGHT Greensboro 

Antuony M. BRANNON Durham 

STAFFORD G. BULLOCK Raleigh 

Jesse B. Catpwett, III’ Gastonia 

J. CarLton CoLe® Hertford 

H. WIiuiAM ConsTANGY Charlotte 

C. PRESTON CORNELIUS Mooresville 

Linpsay R. Davis Greensboro 

Ricuarp L. DouGHToN Sparta 

B. Craic ELLs Laurinburg 

Larry G. Forp Salisbury 

JAMES L. GALE Greensboro 

WALTER GODWIN Tarboro 

BEECHER R. Gray Durham 

Zoro J. GuICE, JR. Hendersonville 

Tuomas D. Haiawoop Greenville 

Rosert H. Hopcoop Louisburg 

Howarp E. Mannina, JR. Raleigh 

Joun E. NosLes, JR. Morehead City 

Marvin P. Pore Asheville 

Tuomas W. SEaY Spencer 

JouN W. SMITH Raleigh 

JAMES C. SPENCER Burlington 

Mary ANN TALLy Fayetteville 

Anna Mitts Waconer® Salisbury 

Raipu A. WALKER, JR. Raleigh 

Wii1aM Z. Woon, JR. Lewisville 


‘Retired 31 December 2021. “Became Senior Resident Judge 1 January 2022. “Retired 30 November 2021. ‘Appointed 7 December 2021. *Ap- 
pointed 10 December 2021. “Sworn in 10 January 2022. ‘Appointed 18 May 2021. ‘Appointed 1 April 2021. "Appointed 16 August 2021. 
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Meaper W. Harris, III 
JENNIFER K. BLAND? 
Recina RoGers PARKER (CHIEF) 
CHRISTOPHER B. McLENDON 
DarreEL B. Cayton, JR. 
Keira B. Mason 

G. GALEN Brappy (CHIEF) 
Brian DESoTO 

LEE F. TEAGUE 

Wenpy S. HazeELton 
Danie. H. ENTZMINGER 
Marto Perez? 

L. WatTER MILs (CHIEF) 
W. Davip McFapysn, IIT 
Bos R. CHERRY 

Paut J. DELAMAR 

ANDREW WIGMORE 

Depra L. Massis* 

SaraH COWEN SEATON (CHIEF)? 
James L. Moore (CuieF)® 
WiuiaM B. Sutton 
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ME.InpA Haynie Croucu 
JEFFREY EvAN NOECKER 
Cuap Hoaston 

Rosin W. Rosinson 
Linpsey L. McKee 

Brenpba G. Brancu (CHIEF) 
W. TURNER STEPHENSON, IIT 
TrresA R. FREEMAN 
VERSHENIA B. Moopy 
WILLIAM CHARLES Farris (CHIEF) 
PELL C. CooPpER 

Antuony W. Brown 

Wayne S. BoyETTE 
ELIZABETH FRESHWATER SMITH 


ADDRESS 


Manteo 
Wanchese 
Elizabeth City 
Kitty Hawk 
Edenton 
Elizabeth City 
Williamston 
Williamston 
Washington 
Washington 
Grimesland 
Greenville 
Greenville 
Greenville 
Greenville 
Greenville 
New Bern 
New Bern 
Beaufort 
Bayboro 
Beaufort 

New Bern 
Jacksonville 
Jacksonville 
Clinton 
Jacksonville 
Kenansville 
Jacksonville 
Clinton 
Jacksonville 
Clinton 
Jacksonville 
Wilmington 
Wilmington 
Wilmington 
Wilmington 
Wrightsville Beach 
Wilmington 
Wilmington 
Wilmington 
Wilmington 
Roanoke Rapids 
Roanoke Rapids 
Roanoke Rapids 
Windsor 
Wilson 

Rocky Mount 
Spring Hope 
Tarboro 
Wilson 
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11 


12 


JUDGES 


Josep E. Brown, III 
WitiiAM R. SOLOMON 
EizABETH A. HEATH (CHIEF) 
Cuares P. Gaytor, II’ 
Ericka Y. James® 

Curtis STACKHOUSE 
ANNETTE W. TurRIK 
JONATHON SERGEANT 

Justin L. Minsuew? 
JouN W. Davis (CHIEF) 
AMANDA STEVENSON 
Joun H. Stutrz, HI 
AvaM 8S. Kerri 
CAROLINE S. BURNETTE 
BENJAMIN S. HUNTER 
SaraH K. BURNETTE 


Nep Witson Mancum (Cuter)!° 


Desra ANN SMITH SASSER 
Kris D. BatLey 

Lori G. CHRISTIAN 
CHRISTINE M. WaLczyK 
Eric CraiG CHASSE 
ANNA ELENA WORLEY 
Marcaret EAGLES 
MicHae J. DENNING 
Louis B. Meyer, III 
Danie. J. NAGLE 

Vartan A. DavIDIAN 

Sam S. HaMADANI 
ASHLEIGH P. DUNSTON 

J. BRIAN RATLEDGE 

Davin K. Baker, Sr. 
JuuE L. BELL 
JAMES R. BLACK 
Mark L. STEVENS 
Rasuap Hunter?! 
Damion McCULLERS 
Pau A. HoLcoMBE (CHIEF) 
Jimmy L. Love, JR. 

O. Henry WILLIs, JR. 
Appie M. Harris-Raws!® 
Resson O. Farrciot, IT 
Caron H. Srewart!* 

Mary H. WELLS 
Joy A. JONES 
Jerry F, Woop 
JASON H. Coats 
Terry F. Rose 
Brap A. SALMON 
Tonr S. Kine (CHIEF) 
Davin H. Hasty 

Lou OLIVERIA 
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ADDRESS 


Wilson 
Rocky Mount 
Kinston 
Goldsboro 
Goldsboro 
Goldsboro 
Kinston 
Kinston 
Goldsboro 
Louisburg 
Oxford 
Roxboro 
Louisburg 
Henderson 
Louisburg 
Oxford 
Raleigh 
Raleigh 
Cary 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Knightdale 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Smithfield 
Sanford 
Dunn 
Clayton 
Erwin 
Smithfield 
Smithfield 
Smithfield 
Selma 
Smithfield 
Smithfield 
Lillington 
Fayetteville 
Fayetteville 
Fayetteville 
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14 


15A 


15B 


16A 


16B 


17A 


17B 


18 


JUDGES 


CHERI SILER-MAcK 
STEPHEN C. STOKES 

Aprit M. Smita 

TirFany M. WuitFIELD 
CarrLin Evans 

Francis M. McDurriz 
CuLL JORDAN, m6 

Scott Ussrry (CHIEF) 
PAauLiINE HANKINS 

C. ASHLEY GORE 

J. CAtviIn CHANDLER 
Quintin M. McGEE 
Wii M. Cauuinan, Jr.!7 
Patricia D. EvANs (CHIEF) 
Brian C. Wiixs!® 
Doretta WALKER 
SHAMIEKA L. RHINEHART 
AmaANDA L. Maris 
CLAYTON JONES 

Dave HALL 

Dorotuy H. MircHe. 
BraDLEY Rem ALLEN, Sr. (CHIEF) 
Karuryn W. OVERBY 

Larry D. Brown 

Rick CHAMPION 

SAMANTHA CABE (CHIEF) 
Beverty A. Scarterr2? 

SHERRI T. MURRELL 

Harnaway S. PENDERGRASS 
CHRISTOPHER T. ROPER 

Joat H. Broun?! 

Amanpa L. WILSON (CHIEF) 
CHRISTOPHER W. RHUE 

SopuHie G. CRAWFORD 

CHEVONNE R. WALLACE 

DIANE SurGEON=2 

ANGELICA C. McIntyre (CHIEF) 
WitiiaM J. Moore 

DALE G. DESSE 

Brooke L. CLARK 

Vanessa E. BurToN 

GreG BULLARD 

JAMES A. GROGAN (CHIEF) 

Curis FREEMAN 

CHRISTINE F. STRADER 

Erica S. BRANDON 

WiiAM F. Souruern II (CHIEF) 
Spencer Gray Key, Jr.?? 
Marion M. Boone 
GrRETCHEN H. KirKMAN 
Tuomas B. LANGAN 
THERESA H. VINCENT (CHIEF) 
KIMBERLY MICHELLE FLETCHER 


19 


24 


xiii 


ADDRESS 


Fayetteville 
Fayetteville 
Fayetteville 
Fayetteville 
Fayetteville 
Fayetteville 
Fayetteville 
Elizabethtown 
Tabor City 
Whiteville 
Shallotte 
Leland 
Whiteville 
Durham 
Durham 
Durham 
Durham 
Durham 
Durham 
Durham 
Durham 
Burlington 
Burlington 
Graham 
Burlington 
Chapel Hill 
Durham 
Chapel Hill 
Chapel Hill 
Siler City 
Hillsborough 
Rockingham 
Laurinburg 
Wadesboro 
Rockingham 
Lumberton 
Lumberton 
Maxton 
Maxton 
Lumberton 
Lumberton 
Lumberton 
Reidsville 
Wentworth 
Reidsville 
Wentworth 
King 

Elkin 
Dobson 

Mt. Airy 
King 
Summerfield 
Greensboro 


DISTRICT 


19A 


19B 


19C 


19D 


20A 


20B 


21 


JUDGES 


ANGELA C. FosTER 
ANGELA B. Fox 
TABATHA HOLLIDAY 
Davip SHERRILL2” 
JONATHAN G. KREIDER’ 
Tonta A. CUTCHIN 
WituiaM B. Davis 
Marcus SHIELDS 
Larry L. ARCHIE 
Brian K. ToMtin 
Marc R. Tyrey 
Kevin D. Suita 
ASHLEY L. WATLINGTON-SIMMS 
CAROLINE TOMLINSON-PEMBERTON 
Curisty E. WILHELM (CHIEF) 
BrENT CLONINGER 

NATHANIEL E. Knust 

JUANITA BOGER-ALLEN 

STEVE GROSSMAN 

Micuaet G. Knox 

Scorr C. Ernermce (Cuer)?” 
LrE W. GaAvIN 

Rosert M. WILKINS 

Sara N. LANIER 

Barron THOMPSON 

CHARLES E. Brown (CHIEF) 
Betu SPENCER DIxon 

Kevin G. EDDINGER 

Roy Marsuatt BIckeETT, JR. 
JAMES RANDOLPH 

Donap W. Creep, JR. (CHIEF) 
Reaina M. Jor 

Warren McSWEENEY 

STEVE BIBEY 

JouHN R. NANCE (CHIEF) 

Tual VANG 

PHILuir CoRNETT 

Erin S. Hucks (Cmer)*8 
WituiaM F. Hetms, III 

JOSEPH J. WILLIAMS 

STEPHEN V. HiGpon 

Martuew B. Suira 

Lisa V. L. MENEFEE (Cer)? 
VictoriA LANE ROEMER (CHIEF 
LAWRENCE J. FINE 

DENIsE S. HARTSFIELD 
CaMILLE D. BANKS-PAYNE 
Davip SIPPRELL 
Gorpon A. MILLER 
THEODORE KAzaKos 
Carrig F. VICKERY 
GeorGcE M. CLELAND’ 


26 


39 


31 


ADDRESS 


Greensboro 
Greensboro 
Greensboro 
Greensboro 
Greensboro 
Greensboro 
Greensboro 
Greensboro 
Greensboro 
Greensboro 
High Point 
Greensboro 
Greensboro 
Greensboro 
Concord 
Mount Pleasant 
Concord 
Concord 
Concord 
Concord 
Asheboro 
Asheboro 
Asheboro 
Asheboro 
Asheboro 
Salisbury 
Salisbury 
Salisbury 
Salisbury 
Salisbury 
Asheboro 
Raeford 
Carthage 
Carthage 
Albemarle 
Montgomery 
Norwood 
Monroe 
Matthews 
Monroe 
Monroe 
Monroe 
Winston-Salem 
Winston-Salem 
Clemmons 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Winston-Salem 


DISTRICT 


22A 


22B 


23 


24 


25 


26 


JUDGES 


Wut Davis 

VALENE K. McMasters™2 
Freperick B. Apams, II?? 
L. DALE GRAHAM (CHIEF) 
Epwarp L. Henprick, IV 
CHRISTINE UNDERWOOD 
Carote A. Hicks 

Bryan A. CoRBETT 
Tuomas R. Youna 

Jimmy L. Myers (CHIEF) 
Mary C. PauL 
CarLTON TERRY 
Car_os JANE 
Rosainp Baker® 
Jon Wave Myers® 
Davin V. Byrp (CHIEF) 
WILLIAM FINLEY Brooks 
RoBERT CRUMPTON 
Donna L. SHUMATE 


4 
5 


THEODORE Wricut McENTIRE (CHIEF) 


Hat GENE Harrison 


Repecca E. EGGErs-GRYDER 


Larry B. LEAKE 


Burorp A. CHERRY (CHIEF) 


SHERRIE WILSON ELLIOTT 
Amy Sigmon WALKER 
Rosert A. MuLiinax, JR. 
Mark L. KILuian 
Curton H. Smita 

Davin W. Aycock 
WESLEY W. BARKLEY 
Ricuarp S. HoLLoway 
ANDREA C. PLYLER 


ELIZABETH THORNTON TROSCH (CHIEF) 


RickyE McKoy-MircHe. 
Curisty TOWNLEY MANN 
Paice B. McTHEnIA 
KimBery Y. Best-Staton’ 
JENA P. CULLER 

Tyyawp M. Hanps 

SEAN SMITH 

Mart OsMAN 

Gary HENDERSON 
ARETHA V. BLAKE 

Tracy H. Hewett 

Fartu FIcKLING 

Roy H. Wiacins 

Karen D. McCattum 
MicHact J. STANDING 
PauLina N. HAVELKA 
JONATHON R. MARVEL 
Recaie McKnicur?’ 

C. RENEE LITTLE 


36 


ADDRESS 


Winston-Salem 
Winston-Salem 
Winston-Salem 
Taylorsville 
Taylorsville 
Olin 
Statesville 
Statesville 
Statesville 
Advance 
Thomasville 
Advance 
Lexington 
Lexington 
Lexington 
Wilkesboro 
Wilkesboro 
Wilkesboro 
Sparta 
Spruce Pine 
Spruce Pine 
Boone 
Marshall 
Hickory 
Newton 
Newton 
Newton 
Hickory 
Hickory 
Hickory 
Newton 
Lenoir 
Hudson 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 


DISTRICT 
27A 


27B 


28 


29A 


29B 


30 


JUDGES 


JOHN K. GREENLEE (CHIEF) 
ANGELA G. HoyLe 

JAMES A. JACKSON 

Micuact K. Lanps 

PENNIE M. THROWER 

Craia R. CoLiins 

Donatp RICE 

JEANETTE R. REEVES (CHIEF) 
K. DEAN BLACK 

Justin K. BRACKETT 

Micau J. SANDERSON 

Brap CHAMPION 

JAMIE HoDGES 

J. Catvin HI (CHIEF) 
Patricia KAUFMANN YOUNG 
JuLIE M. Keppie 

ANDREA DRAy 

Warp D. Scott 

Epwin D. CLontz 

Susan Marte Dotson-SMITH 
Rosert K. MARTELLE (CHIEF) 
Laura ANNE PowetL?® 

ELLEN SHELLEY 

MicHELLE McENTIRE 

Corey J. MacKINNon 

Tuomas M. Brirtain, JR. (CHIEF) 
Emmy Cowan 

KIMBERLY GASPERSON-JUSTICE 
GENE B. JOHNSON 

Roy T. WUEWICKRAMA (CHIEF) 
Monica Hayes LEsur 

Donna ForGa 

Kristina L. EARwooD 

Tessa S. SELLERS 

KALEB WINGATE 


EMERGENCY JUDGES 


C. CHRISTOPHER BEAN 
ReseccA W. BLACKMORE 
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‘Resigned 9 April 2021. *Sworn in 2 September 2021. ‘Sworn in 1 January 2021. ‘Sworn in 30 April 2021. *Retired 31 October 2021. "Became 
Chief District Court Judge 1 November 2021. ‘Resigned 31 December 2021. ‘Retired 31 May 2021. ‘Sworn in 16 December 2021. Became 
Chief District Court Judge 1 August 2021. '!'Sworn in 12 February 2021. Sworn in 28 May 2021. "Retired 5 January 2022. “Retired 31 August 
2021. Sworn in 24 November 2021. !Sworn in 14 April 2021. “Sworn in 14 April 2021. ‘Resigned 31 August 2021. !Sworn in 1 January 2022. 
Resigned 31 March 2021. Sworn in 16 July 2021. “Sworn in 9 April 2021. “Died 21 November 2021. “Resigned 31 December 2018. *Re- 
signed 21 December 2016. “Resigned 31 December 2019. *“Became Chief District Court Judge 1 November 2021. **Became Chief District Court 
Judge 11 August 2021. “Retired 31 July 2021. “Became Chief District Court Judge 1 August 2021. *'Sworn in 30 September 2020. “Sworn in 
17 December 2021. “Sworn in 3 December 2021. “Sworn in 2 June 2021. “Sworn in 18 June 2021. ““Resigned 6 December 2021. “Resigned 10 
December 2021. “Resigned 31 December 2020. “Sworn in 14 June 2021. “Sworn in 8 January 2021. “Resigned 31 December 2021. “Sworn in 
27 May 2021. “Sworn in 1 June 2021. “Retired 2 July 2021. “Sworn in 17 March 2021. “Resigned 10 January 2022. ‘Appointed 2 April 2021. 
48Appointed 2 February 2021. “Appointed 24 December 2019. “Appointed 1 June 2019. *'Resigned 22 February 2021. Sworn in 9 February 
2021. “Sworn in 17 May 2021. “Resigned 26 January 2021. 
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2021-NCSC-71 
2021-NCSC-72 
2021-NCSC-73 
2021-NCSC-74 
2021-NCSC-75 
2021-NCSC-76 
2021-NCSC-77 
2021-NCSC-78 


2021-NCSC-79 
2021-NCSC-80 
2021-NCSC-81 
2021-NCSC-82 


WOM: so.SessaetoianCexaee det 2021-NCSC-83 
QO 2: wcewied ciiewanciads tein sete 2021-NCSC-84 
DAO? Grciy Mesoaticdi eeedeiehetrstaiiee 2021-NCSC-85 
DOD cs c.eiiedinteerrctncatieales teales 2021-NCSC-86 


2021-NCSC-87 
2021-NCSC-88 
2021-NCSC-89 


DAL) vain zcarice ays ari duaistach deeogin bre esos 2021-NCSC-90 
Uke actteseneeesre eared dts 2021-NCSC-91 
BOG eciscedaeneddgn ewes de 2021-NCSC-92 
AOD sscari elds sh detec nalorn ete 2021-NCSC-93 
A Di spa. sdyceden sesso bus Sunde. cphapeeaess eens 2021-NCSC-94 


2021-NCSC-95 
2021-NCSC-96 
2021-NCSC-97 
2021-NCSC-98 
2021-NCSC-99 


1. Effective 1 January 2021, the Supreme Court of North Carolina adopted a universal 
parallel citation form. Administrative Order Concerning the Formatting of Opinions 
and the Adoption of a Universal Citation Form, 373 N.C. 605 (2019). 
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CROSS-REFERENCE TABLE 


CASE N.C. REPORTS CITATION UNIVERSAL PARALLEL CITATION 
Inte. MAM. csc: tet nesaeicieccaseen BIOIN.GOAU sassassceerenieivanies 2021-NCSC-100 
InreS:CiL RR, jiccdins cinageeceees ees B18 N:G AB! soees cies scan en ceanees 2021-NCSC-101 
InT@ Z. Gd seca cesainds che aiehannawehes B1S8N.Cii000 sare eescad caewend teenies 2021-NCSC-102 
In fé Bi) Hs... sual eee cebaw ees meet BTS: NICNBZ4 ae oso naa st aceds wad en wees 2021-NCSC-103 
Inte DiGisacioeaagitiisasGesniieasxes BIS N.C, DDG: ss ccsia eeaaedviean ees 2021-NCSC-104 
Inve: Dd: iscscieeesnaee sgdenveeatees SISN:GL 565. cosa tedesseabsenesenses 2021-NCSC-105 
Inre DT Ay csctines oeeaeieehiaean BIS N:GiiOUG) shise id em cneang eoeees 2021-NCSC-106 
Inte TDD. si e325 hao scddaareae cease BO INIC DOS: pacscnedesdiadeaias eanaces 2021-NCSC-107 
INTE KABY seraetet cet ceeeees BIS N.C; 601 cai cdserevitwies andes 2021-NCSC-108 
Inte KDB: gicertewe ceagelieves ees SIS N:GH620 so. Sistseeviewas eens. 2021-NCSC-109 

378 N.C. 2021-NCSC-110 

378 N.C. 2021-NCSC-111 
Inte MRI. es:cc0e hea eag seed avian shen BUSING, G48) ciccsin ctuacedeadawace 5 2021-NCSC-112 
Inve MY. Pe vk reel iaetesgeses Saeees BIS-N:G 667 ccsntsciccedwdeneseneds 2021-NCSC-113 
Inve TMB: jae.canes toeeeletnee ds BIS-N-G, 683 scenic cekohees oven 2021-NCSC-114 
State'v: Hilton. 324 .6.02csossanecwenes BIS NIC 692. asc snse stasis sesealences 2021-NCSC-115 
State'v: RICKS ts.c-cs¢.a%acuaaee cess BIONIC. 80 eaxciwsgvtediew dvsness 2021-NCSC-116 
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The following persons were admitted to the North Carolina State 
Bar by examination by the Board of Law Examiners in 2021 and have 
been issued a certificate by the Board. 


TandseyS; ADDOUSIL 2 sscecicissdsvasiatdicsdasdestedeadishessancssedestectedesctatasasthaseiesdesaetanctavessiovsaceviels Lisle, IL 
James Edward Ablard ... Wilmington 


Kevin Leonel Acuna ....... . Winston-Salem 
Taida, Mariana: Alarcon: i isisiscisiessassasctésscccteesatsiaasancasesceadsspnsoetsansssevaseabassnctasbalaunsagesiosaaes Charlotte 
Thomas Hd gar: Alexander ci.cisesisssscasssssictesssssvaiaccascissaestessaccsteassecaacadssasiesasasssnedeusaaciaveats Raleigh 
Brittany Alexander .. Baton Rouge, LA 
Christopher Lee AMO: a isicicssscssacscciescesiedsocadhasssccscccasiectetssci sbasiveniscaércessceaasaabsdeaesiaeisee Gastonia 
Madison, Alli gO0G wiisscissicsesssscisiescaussscatensescucsatsatesscvasesdbicesthsbalsansagessstastenssneadsdsaneaievaantis 

Sam Ferrell Alman Jr. . 

Ava Rose Almaraz ............. 

Mousa Abdullah Alshanteer : 

mpatalh: ‘Te sAMIMOMNS viisiscistsacisisscdsenssseressasasacaucasedsiacasenssccstasnstenedhrsssaneasedéoisaccusdeiavencansisedianss 
MegainG. ANGersm ic: ssccsissssdstesissssscasstssiciescissasiacsaseassasstesiadsstessveraacaastasveassebsssoazieass 

Nicole Alexandra Anderson ae 

Jada: Bianca: ANGEISOM iis sissicciazessiciaseasstevseasscisesatscisciacaasiazaasasinssieassadstiaseaeascastaasiooiotianess 

Andrea: Ann: ANGCISOM: iisscsssictsvesacesssctsasscineadcassnsescasassdiscantssedsiasaueasscdsacsnsssaacaniass Winston-Salem 
Bradley Anderton ........ ...Wake Forest 
Alisha Animashaun ........ ... Greenville 
Houston Gray Armstrong .. .. Granite Falls 
Shaun Michael Arnold 

Chandler ATrOWO0G siisscasicisscasinssicsisccsstssicteacssteasiseasetsstoatedescistaasuncsacatsaastensadtaaatacraaetas 

Jordan Ariana Arroyo . 

Anna Huffman Askew 

Birica Nicole: Athan a: scisccasacissctsinsssesiscdtassaiciesctsivesacsaseistcsacsusseisiaacanessctbansacovesatbaacausasesetas 

Caitlin Tellechea Augerson .. . Winston-Salem 
Kaitlin Hy AWtr@ycisssssccsscesinics dein cssssssccsscsassvaaeisinassesacasssieacsdeselateacansasediasespoineiameaiaeians Morganton 
Mark Alexander Avera ..Gainesville, FL 
Benjamin: Ty Av Get. sscecichdsctavscsssssccizecesaiaseisbesssesascacicecnedesieba saceuccctdscassansberaive sans taviayviess Raleigh 
Rebekah’ Kathryn Babcock siiss.csscscccssstesseleoctsbeasassascassievanceasaabessaesiaci satevdessachebaas Shoreview, MN 
Tatyana: YVONNE: Bailey .éicssstsvsccsseaccisacsssssccstascssgocascssdzescecesndasasascanssdéssecancaselssasssdsiontexses Durham 
James Patrick Bailey Jr. .... Raleigh 
Erich James Baker ...... .... Raleigh 
Re Maxwell Baker ass ccssxcasiciesaavessscnssccasteshels ootsteess Shaccasiecandaaci sbasazesiactéatevautasdiebeatanstes Norfolk, VA 
Gm Lymn Balam si.jccesctavecssassscasesecstcazciascsesexaasssatessebsaciosascsenassdssieasenebelevancaessens Chapel Hill 
Melenni Balbach .Carolina Beach 
JohMAnthony Ballettia.:..1::s:cisysscsssscdisssaseseccleieasaseassssazestobssetessscateassiassoancucael sbedsadeiacseties Durham 
Dynasia Zhane: Ballon aii.cisssscsvesssescecsastacselescsstecsssshacasrievandaasaabesssescasisies North Chesterfield, VA 
Olivia: GraCe Bane saciciscctsacecscteinsssessscasssssiciasetsivssacaasaistzaazssssedateneansaseabanssievadatabvaianeasciensets Raleigh 
Mary Boyd Barefoot ......... .. Supply 
Dominique Valentina Barile . Raleigh 
Brin: Marie: Barker ai. sciscsasisesscisinashesisccsstsvicteacsstuatacsaiciaadaatedsssasteasyssaseaishastetasatabsaiaueasctensase Raleigh 
Morgan: BMlizabeth Barker s:.:siscisascessccscceassisiaacancascistdsasssidatssassperasetdasesaszaactaveaacusiscanes Charlotte 
Gwendolyn Jinny Barlow .. 


Daishiay Mi Barnes: icicscisccasacessctsinsssessscziuesaispanctacsasataascisutsacesssedarescausascadasasieuabetabvscaugiseasttene Raleigh 
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TYFUVE BAT OG sfessscce shes utesi.24ss5 edctiedsshasuteMRatesthadaadacdasaealaul adh coh otsaldegatanylsiedestl odeateceath Holly Springs 
Patrick: Barre CCH se, 52. cdo: seh 2c ees ss coat cahsds duav dedass oy Te Leahy Mode assoaedd Wed sdh foatebtadestbee ised Shallotte 
Kia L. Barrett... ee Woodbridge, VA 


Samantha Veronica Barros .. .. Lynchburg, VA 
Madeline Olivia Baruch ..... .... Greensboro 
Matthew Steven: Barth :...:.c2c:cccssssencesncdedsiencsecedassasccsacdessiencensceasagenash dadéesseddoraeacsbonnceaiadesses Cary 
Jason Parker Baskett: 2.:.2:.i3.4ctc.cisianstesedacie sae stacdeassosdenyadaseisdestiedesipyudeatgiee District of Columbia 
Jonathan Baker Bass 

Katharine W00d! Batchelor .....::.cs:ssencesseicsibecestaaisssonsdensadscsneseateneaionencannedsssbacectnesiosansienteds Raleigh 
Phomias Haye er BAUM is 2.855.202 cedssssesdsecessdeivadsstegcasauesesagdaialencstigdasseedih vedddsdpedsededetivebsabinds Raleigh 


William Kenneth Baxley .... . Charlotte 


Tanya Marieanne Becena .. .... Raleigh 
Katie LOUISE? BOCK fa 2i3is:Sh2e0) cctshoudestedssttaczsTacdassthaleubedesthedestaccacsivedestedssainctedacdsttnee ties Asheville 
CATENIN BOCK 265 ses e sess usesieg cas sesdesseesssvoudshassibsdncdsideéassaundsvneaeduivndstecdasssendsuedasis Fredericksburg, VA 
ACO DPA SCOTS cccste, sho. 2 Bests tectoccests reste 2a20e cha cMacicetiectestede sat ctactscesctseetestadesehsgectecedens Fort Mill, SC 
... Pfafftown 
lacdassiesdestredasihadsutaadasssusteubeshsotodeatncsiassnese stecaatbegestase tipo sates Durham 
edskbadazeh, Piss eaes eeu tui tease sGatact sede sa sp utche agus tau gee tedasioevs teste at eashies Tel caed Garner 
Jay Robert Bender ...... Birmingham, AL 
Samuel Dean Bennett .... Edgemoor, SC 
Granger: Kimmel! BENSON c.i.5c22.cdsshosdenkelistbectabaedassSaalsuleTisthsdeslacdassdesdeatedisileasDaedastdeeteads Surf City 
ANGrew Morgan BentOM.:.:.cieseessssncesosedssssenesasneatnaessonsadessdoneésacaessonsedoseasssdasesneneizosesdensade Raleigh 
Erin Katelyn Taylor Berry ..........ccccccscssccssssscsscesscssccsecsesssessecensseeseeeaceeeseesseeseeersenesees Knightdale 
Mackenzie McCullough Betchan es 
Avery Michael BirCh 32s. 4.2sssseecesccs cco shadeshedacthecesdecdassinsdoshedeasicdectacdacsdecdestedsadhsgestecdesndussenbede 
Weava AP AMS BUCA AMD 5. 222c22ecscuse-SecasevertsbicdesessdecteciassauedehesdeseiesestecdacsgerteUalisetstesteastteeestes 
Holly Paige Black .... .. Durham 
Mysty Blalock Blagg ... .... Raleigh 
Joseph Brian Blake ..... . Charlotte 
Robert: Wyatt Blane | i (05.204. sescstscestsveucesdecisssncastceeassaunisvkededuiescuaecgcssgandsbdecasoieaieliecistnnedhs La Grange 
TSabe lla. BANGS c.. 522005 2 ssh hc8aadasssectontadeeh cbactacdecssucteonadisdhctestecdacsdastontecesth destacale New York, NY 
Parker Blazevich ..... . Winston-Salem 


Dana Margaret Blond . 
David Loy Blue ............... 
Erica Roschelle Bluford ...........cccsccsscssccsssssssseesscsscsscssecseccesssnsseceseesseseesecesecseeenseneseeenaees 
Meredith Elizabeth Bock ..........cccsscsscssscsssssssssescccsscsrsseceseessesseseceseeseeenssensscenseseesensaees 

Jerrad Evan Bodenschatz . 
HNO JanneS BO GLI AMG 5 ¥22..5553 ccc cecsscevaceiei saesecesscnacssiascssscdacsancceneccessnandeoiesagsaszasecaesdibess 
Reaghan Waites BOerniia. :.2..:..c.:ssendssseicsisacestnedssssasdeonedssdhedeatensatsioadessedesibeceetncesssends 
Mary Isabelle Book ........ 
Matthew Cole Booth ... 


Margaret Louise Booz ... .. Raleigh 


Benedetto: Borgesane LUM ou. cics2secssasesdashecistaatastacdasavealoakedisbiodastscsassapedeshedeatbsdevacdassjerdocn Charlotte 
Alexander Stephen Boros ...........cccscsscssssccssesecscecsccsscsseseeessesseesesseeseeeaeseeseeeseeseeeneees Charlotte 
Andrew James Bosserman .. . Charlotte 
William THOMAS: BO WTS 245502203 esse cesdssxedsdeivadesicscataaedesucdaiodeadstaciassanedsavehadsinedssdedesbvesdestedd Raleigh 
Rachel Helen: Oy isis c2iss5 BastcedeshagaiastediataacssTacdasashaloukedistiadestnccassunedetedestb rds lactase Abingdon, VA 
Michael: Jefivey BOy i.ccactsisicss cecasssvedss vessdeivedestcdcataaeausadassieadstscesasdyedsh gehasaanadssieaeibiediasancs Raleigh 


Khristen Boyette ..... .. Durham 
Gary Patrick Brackett wt.scssivy ccs sasscestssnzdsaesendescuaesscancce van sasdundetiaacsboevdsscebiEsinadendenestgeyeoes Charlotte 
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Summer Sharay Branly scssvcscssecczicecsassccccoscssessscscevevseavaessesasvaastcadsscosiaatescersesaaeeseanegaecs Pendleton 
MANMET BEAMCOY: sesiasces-aseesssssssssssaetexcossadeasecsccessuecs laxevs-cosce casesviaaseatercsessacdecacouartence Powhatan, VA 
Jessica Brashear .. Jamestown 
Molly Lyle Brazil Greensboro 
AAVLOR BECMMAN sees ces voseauecicesscessssesseccusdeassdeyseeysaceca dex sveaatvaicaseeys aus catessesacesad iat ooiaasestanignateees Durham 
Lee Samuel Brett .. .... Charlotte 
Katherine Brock .......... Greensboro 
Kelley Elizabeth Brosky .... Greensboro 
Alexander Benham BrOWmn siisssccisisccssessccssssesscccacesvscessscessvetesseieatsiesasssasecazesessaasaceiczedioss Durham 
Marion AShby Brown. .sciccssecscsssccssssseesascccsiesssssssscacesessescecsuscscsassaies estesasnedseatenssseacandsassivas Raleigh 
Ayana Denae Brown ... .... Raleigh 
Molly Bruce .......... Mooresville 
IMG1ISSA RAG BRUCK ees ssscquecscessces evecszescxedenssdeyscesiasecacevsveaarecssatoers axe cateabevaceaaacateoriassaatanvess Kannapolis 
AMS ON IBUCZYIMSKG isiek. sices casestassccncescosscsccdcercseasecessatsos-avecccereseaseses das Cosaascesecncseaes Mountaintop, PA 
Warren Butt oxscascscicessvcssvcsscssecesscacesteseseasansccsicvsessvstcasacessstsscgzseessidcadesentaaessciseateasazexts Lexington, VA 
Gregory Bullard .... Charlotte 
Seth Brainerd Bullock. sisciscsccssssccssssesescesisssasesssscacessesnssassesseseasssceievavsssoxssasaevessiadstaceceaess Charlotte 
Michael DD: Burl vssccccsccccssvcscacscctevevsssacccesiesessssaasasecesceacesssnsaasassciatestsseictcazatensizeatonesesaas Charlotte 
AAFON JOSEPH: BULSECIN wsscscssecssccszis coscastsscscesvasescsiesveseautescsteseasvecetsxextasesstersecesseventaviess Chapel Hill 
Gary Bernard Bush I .... .. Falls Church, VA 
Kelly Knippel Butlers scvcsscssecseasecscevestasascscoscsesasedacaxsvsasviaaassesvasascatavrenaanacasaresviastactaieneese Asheville 
PAPEM:' CS; BUMS ssctccstcsvesssscscassserssscadeseetsasssedsvareasaccssshssaessisscaveseaseacaceuseuassasssvsessanaze’ Winston-Salem 
MALAI: VICCOTIAB YU): acssscessssccyessecazexecticccuscosesveagecacavevsaavieaasesvsaescatinteseasucdisteseaadsaataneeiease Charlotte 
Jaime Campbell ‘ 

Nicholas. Michael: Camovall svciicsccsescesessssscssasessescecaasvenstecaassesiacsacedsvevessaxsccsiasassssestazane Greensboro 
Miller PRECTMAN CAD pS: sisi cesessessccsseccesssscanexsevessascsdevenescissscssesysauscacexecesaecassasesaaassentixevest Greenville 
Basil Camden Caprara ...... .... Raleigh 


Caitlan Margaret Carberry ... ... New Bern 
Maria Carisetti ......0....0... .... Charlotte 
Kelsi Williams: Carne aiiccsscsscsccscccsssesessscecasesessoseacesseeesuscncssessaassseisravenseisdésaesesseausiancese Lincolnton 
VENETICE: Carpenters cvsesacessexccscaccsststcoseasecscaxssenssccszassoseatacucssevasssaadaseossaoassessneeasaecitenansces Matthews 
Taylor Nicole Carraway .... ...Walstonburg 
Hayleigh Roberson Carroll sesccicctsscvsssssccsiecssssscscacevesseasscsuscvesuisadst sstasasscsseatasssseataness Greensboro 
Hannah Elizabeth Carter’ ssssisciccssccccscessccsssssessissiasecessescsctensessstcadssestsseanassevseasanes Winston-Salem 


Katherine Elizabeth Carter .. 


De Vom Canter vi vcsczetevssaseessevcescasscacasconsas cxsert eseassavadereveeasses stadia nies daseonuancesematrrenteren teaeenne Raleigh 
Marissa Cascio ..... Fort Lauderdale, FL 
IBYAN GON LGC: CAS CY sc sesczcccsccscssscasexecessscxsesteseaastenceevensh sas sahessaasasacexcosssacedess canes Johnson City, TN 
Caroline Garrett: Casey siciscecescsscesssveressscscssaceasescecezavessvecacssesvaccacedsveseasanssisiasussssesdazavesseaeed Raleigh 
Clarissa McLaren Cashmore Chapel Hill 


Sydney Marie Cauthen ...... Mooresville 
MATIGREW: WALTON GANG: sacs; iss ccscesceszisecscconstesseceasesesdesveseahececteesoasesdadascetsansasedsesseseees iavevestasecé Clayton 
Andre Bicalho Ceccotl sccsssccsssscisscccssssscccessessassacesesssstasessssseasaseeisiesassbasicatesersaacacsuvevaaae Charlotte 
Mia: Faye: CHalb Ou iv. ciecccisecccccscctssevensassscsiesuaseseecazecesseacscssscazsascaios estassnaceeatansstestaaessestaaes Raleigh 
Jimmy Chin Chang .Santa Monica, CA 
Michael Carlton Chapel cccsscsscssccesscecssasccnexseveesesesdavexesshscscssesssascacsxesesascuscasesuaastss Statesboro, GA 
LOMA MOUSE (CHAP IMAM sssescsiccresvecstsxcvscansedessecessuscacexvvcsssvesess eves sxtetixeseasssaseatstuuaaseicaneense Morrisville 
Tyler John Charlton .... Huntersville 
Regina Lashaun Chavis: ascsccccsscssctesveressssscssaceasesceceasvansecaesieteacsacedsseveasassccsievassssescazanessnaées Raleigh 
Jane: WLS! CHIGMUISR i es.ccessseshcascsccicossascescessseassscataneesaabecaceneseasescedes coueasceeesansvasesuace Richmond, VA 
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POMAHAN IUMOMCHOM vsesce2ssstozectseeistancdechelisth diate seessbestesa dusskedusts eshdawieihadusrd aductecesaseedailes Durham 
Connor Jeffrey Christensen ............cccssccssessssccsscessessecsececessecsreeessseeseceaesesensseeseeeneses Omaha, NE 
Brian: Matthew? Cindy Gh s.5.52c0ecscape dash edisihecas Backes th sleakadusth slestandacpdnslaslledastl suscDaedesinasteadads Raleigh 


Maddison Ann Clark ...... Statesville 
Courtney Williams Clark .... Charlotte 
Peter GC LOMO nis. cesses. fei ca22ee tei ee teceasscevaes sae steseeeeaccac sencnscusasateses estacdesuieyosttetsiststectcecsttaes loss Davidson 
Dale: Robert CLEMONS: :45.23..:.20-sencesonencaoedesibacastaadsssonsdeosedisibedeatandaioiondasbedesibecectneseosanedeoteds Raleigh 
Christine Elizabeth Cline .. Raleigh 
GVM CHING 5528. secacsnplfus zac fs Se 2stl casas odectecastbacteTacdansiasleubadisshucestacdasstnedeshedssdbvastacdssisasteozade Raleigh 
IAT OO CE tas, soy 2h a8 ceca Petre aca co eavh sag ste eedea cca senvescusasateses esbacacsuieysstUetsssacectectcseiticesn Charlotte 
Charles James Cole . Winston-Salem 


PAVIA, COG ea, 55 fb edoess orks a 2hahod2eke geass naedh vabasdaeds'stedeabsgedu uaeaSssacdsudedassipadehVacaasineaetdedasiies ssi a2e Monroe 
Thomas Joseph Beattie Cole Durham 
Garber Benjamin C OLS: ..2.2645502¢szdesssscevas sad adesendesdedcsssasdcnsedadsacdeniedcasiensssuelaesinzaetcedeasstassavadateees Cary 
Shatoria Demise Coleman i:.5t.3cccsssseecetecisshacastecdassinsdookedisdisdeslaciassteedosbedsstboatslens Winston-Salem 
Peyton Michelle Coleman .... .... Wilmington 
Barbara 'Chennell (Coleman :.:2.cicsisesdestedesdsacsetacdssivesdoskedissiodestncdassansdesbedsaiiadsbascassaxdece Charlotte 
IVIL Vek COMIN 2-052 cates 8 2c 2e 5 Phe ree eee cuneaceset ovestencetscaxacsuatusstesdetacgessoasaceWagasetwtestewusooye Henderson 
Tarra Kathryn Collins . Greensboro 
Ryan Michiel: COM 2. c22:s5s.zecescgassctuaesss teas auetteds casaedce vadesstuncettugcahgenssbiadasniazactecoesibavesss cgassted Cary 
Bria Cameron Colon ...... .. Pikeville 
Alton: Hugene: Combos: UM (2..:.22cccesssseetu cesses ieessteacesheyeisaagabsauceacgdassaeadeita dias Sande tdelativestsalade Kinston 
Stammmer LOrem GOMDS .2:...ccccsecesscoedensedssinencslecscsnseedocseddesueceatecgcsevesdsesedestbaceetanncszees Fayetteville 
Kyle Compton Raleigh 
Vietoria; Charlene © Ore y iiss es cttecds shin cdesSadasihagesGncdcaisasdebuedussbecastacdesbdnadesteciaibagssSuclansies Greensboro 
Courtney Caylym COrmelius sccesccccscovessscdcssiscesscescsssevecsendagssencsnncdsssnnsdssscdaassaccontecssbcestsonedaes Boone 
Hunter David Cornelius .... .... Raleigh 


Kathryn E. Cox ........ . Charlotte 
Shelley: Browan Orv are: i..2:.:5 2st. edsssiesdeshedcsdaeccetacdassvealsuhedisstadestycdassdasdastedsaibyselaccsssveslsubes Fletcher 
MYIEr J OVEMOY CUIMA? 2..2022252.52c tucasssoncestededesaxsetensaasounccsudededescsescdscsuandsetecesehezecescdassete Wilmington 
Brittany Lane Crim Mins ............ccecssssscssssecsseessceseesessecssceeeseesseeeneeeaeeeesseesaeeenees Winston-Salem 
Alyson Crosbie ........cccceeee .. Bradenton, FL 
Jacqueline: Childers ‘Crutcher sigiccss.cleaSedassesnsbncdcaubesdesindissbedastacdssodoalestedisdbecesdledadioesdoatead Raleigh 
Kelsey Cullinan Reed ........... San Antonio, TX 
Katine ryin Marie Curve: ..2255..4.ccsedssc0cdoodadiedbedeoUecdsasdasdeoaduesbelealeeccaobesdsodedastbecesnecsiansetens Charlotte 
Morgan: Clare: Cur Si tic, casts 2.5 cans sous oe 2us hs uesbtecest bay tus UadataSi sls tdaeacspondel Se dansdaddsia ecutieyuibsadaitey Cary 
Tahlia Cypress .... Raleigh 
Deliisa Lievette: Daniels sigi5.s.:2ceccessscoutesieisasincastieéasiaunisbagiassiecestacdassavadsbiedsssivatebeediiies Greensboro 
Taylor: Morgan: Dant..:-...i:-ssacsssencscsaestessadastioaestecdesssnsdeonedisdaadesaacsssientanvacasibeadeoen Woodbridge, VA 


Rebecca Marie Dattilo ... 
Timothy Devin Daugherty . 
Suzannah Kay Davidson .... 


Chesapeake, VA 
.... Greensboro 
.... Raleigh 


MAME MACOD DAVIS v2.5. 26505 .2eceaacchcchlustadsalsotesbecdeseihstesuedicdbotaetaegssbandestedesSucnestacdasssnstentes Durham 


SbewartAdGisOm: Day 2a.5cssi,cctcessss cevssssedsassendesdedesssasdcnsedsdstcncetacdessiensebcetacsinsdetes Winston-Salem 
JOhMeM BrySe Way UM oo. 2s5ss yokes csksnkdashedecSeetacbacdaessacdostedesohedactscsacssucsestedesdh sgectacdusspuecandect Wendell 
Jordan Timms DeJaco ... . Charlotte 


Ania Gabriella DeJoy ............ Raleigh 
Christopher JasOm:deLam bert: ..cscscctc.cccsassesceedecssasessecedesebencsddneiansesdsancdsduseuceotecaaisescssacde Sanford 
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Gabrielle: Marie DeLeon :cisicsccisscctsicesesctcccacasesssscacaasessseccssbesvastscadevavasssteseraessisiadasaxeeeaees 
Bay INDOLE GZ: ccs sszczecesevadesecacexccsach cuscat ose asccslaveesesnsestasessassscadentonsaneetesneseas 

Laura Ashleigh Della Badia . 
MYVOT TD) CIN CY yaa vces tes coscascescxsstencusceces cxssassasexsscvasuscacexee-aasus cxassheasscacercezsas exseasesuasaceacaveysaaiaees 


ANGKEW Ryan DON Of ss cccscscaseasecatiaveiiasestcaxeseasescstassoncavvssesveceaseseatan vesaqsacacaeesoesuseatinees 

Peyton Linley Derrow ... 

Jonathan Teal Dickerson ......... .. Durham 
Robert Charles DiDomenico III . . Chapel Hill 
Waryn Fay DiP ala svessascsccssevcetucessescesdenssdeysves acecacevvveastvesaasossaaxecatenscsacnsadtareseaaneeseanconstaaes Durham 
WA VlOR LYMM WISteTANO sce csxecsassccdseccossascescssesessuscs tevenescsesscrsesvsssseacexeveasacaéeascoses Williamsburg, VA 
Amanda Gray Dixon ...... Raleigh 
Vincent Anthony Doa II . . Charlotte 
Jenna Christine Donald . Raleigh 
Ryan Thomas Dovel): siccsccssesscesecsseceesasscatces ceseacteaceseesqcheci tas osyaasssadeatensasceseereseasacet Winston-Salem 
John Joseph Dowling UN sesciescsccicccccsssssscsssvssssscacssvsseasssciersteasciecdeaessessandsaseceasaaedsyss Huntersville 
Ethan Wesley Draper 

Darrett David Drayton Ji: secssssedczscectessscacassesassccssestesscieensavesaasssatvaeesiasesscaveonssases ss Fort Mill, SC 
Clark: Ri DrumMnOn Gsieissccssescscescscesveressscscssaseasesoccersvesssscncsseseassscedesesensansecsieseaseseadavecessiaeed Raleigh 
MAMAN ENA, DUGLSY iacsccessicsceseecssssecacexectasscescesesvsayecacextcsastiagéas edoaaueestentonaanucdsatosvvesteateateniasse Mint Hill 


Jacob Dumas ............. . Winston-Salem 
Allison Hopkins Dunlap ... Kernersville 
Morgan Rae Dunn iisccsccciscssacscacsccievevessacssesiesessssassavesesceacesssnsazsasseissestaseistcenatersateacsbestsaeasesvey 

Allison McKenzie Dunsford 
Kjirsten C. Durand-Johnson ny 
Craig Lawrence Dye: isiicccscccesssscacssvesessssscssasesssscecarseanssesaesiesiacsacedevevessaxsccsievasssseszavese 
Alexander Izaak Earnhardt 
Anthony. Bradley: WD On UN c.ccesciczcscoiscascscecesesssccezascescavescersceasesestes coasasteactescouesscatereesaaties Asheville 


Davis: Alexander EDIOM ccc csessccsececssessass cusses cosasstescessvsacnsessasesvassscacessosscncessevonesascestauey Jackson, TN 
McKenzie Blaine Ehrhardt ... District of Columbia 
David Holding: FA oa ciiekaxies caxasteascceceseonens cones enzassscatorsvaaaieussatesecanguadasseauas cedessenraeeseataveres Chapel Hill 
Oumaayma Bl aM ZaOUl ciscccesscscccsscetessssscssaceaseicecersvenssesaesseseaccacedsseseasansscsiasasssssscazavessesece Raleigh 
Hannah R. Eller . Chapel Hill 
Alayna; Marie-PoOle HLM OF e :..siccsiisseseasesscscecvascecscosvescauecicavevessvecutexetacssssaraecviasseatevenes Chapel Hill 
Gerald! Ryan HIMOre s:ccccacssecesscscecesvesessscscssaseasesoccersvesssecncsseseassacedsseseasanseisieseasssssdatanesseaeed Raleigh 
Amro Elsayed ....... . Winston-Salem 
Cherif Elsheikh .... Long Beach, CA 
Kaity Y, SIMOYS OM sees ccsssscdecasccyesseccceseetisuscsces eset asecataveveaatieasevecvssussatanveseaazedistensaaaseseseeeiiass Charlotte 
Benny U. HMeOmCH whew sess vcecescsscevcvesss cusses covaascessessvench caasasesssasscacentoneaacenteresesastées Montverde, FL 
Claudette Jaleh Bakhtiar Hricsom wicsccscisiecesscscsssstsssscssasssastasssscisvavansssecesaeseassadatasesvaass Davidson 
Matthew Cameron Esterline ...... . Rocky Mount 


Brian Peter Ettari ............... ... Pensacola, FL 
Julia James Eurey ... ..Lincolnton 
TOWN Robert EVANS: escssiscccssseescsscissccssssssccssasesssscacssesssstacacaseseacsasatsssevasaasssstasesssscecazsesisiecne Raleigh 
John William: HVerete I... ssccacssciciesccsasetsccesasexssscacasesseceasasssvseasascadsiecsesoastsazeseaseacacssietenatsessies Duck 
James Oliver Fankhauser . . Charlotte 
CHANGER Jay: WATTS! sisasces cxsecscssececexecsasssadsasesvaasscaces¥esnsnecs cob osexssssedascossaenedeaseseatesesdatveneatiss Waxhaw 
BGM J AMMAN PE: HAUTIS ss ccesetcedcseececaxecazexectassus case sveagecatsvecoashiussatetvasescatenteseanuedsstgsyaassuateeoniaveeseet Wilson 
Lilian Lee Faulconer ... Smithfield 
Megan Feltham ............ .. Fort Mill, SC 
Brooke Alexandria Felts iscscic:iscccsiccsesscsisasaseaseseaceaseesctecasssessaacssciszavenseissesaeseaseaaes Laurel Springs 


LICENSED ATTORNEYS 


Antigone Evangelos PeredinOS c::::.ccsi0c:s¢5eiecdeccscssesdassndasoiedeseacdessinsdeskedsstondesbaecassaes Greensboro 
James: Harold Ferguson UD ..:..i0ccsssacsanczssssacdsetacssssencsnnndaioiencsesedesbonsadesedsssoacedstecddsaendes New Bern 
Jonathan Stephen Fernandez .. ... Burnsville 


Michael John Fiori ................ ... Reidsville 
Patricia Adelie Fishback ... sanford 
MARTIN YI ep HAS OE 255002055 a2ets ss te erese cs ceuteh ses iui seeescdedesessedcsesstsiuseessvaeseieetsMtedazsistateecest ae toads Raeford 
ATID AT PVCS 2.582 soit ns 2e5Ze Fe sah ete deecashsnstesltadacbs nas SnedeausgeResadeatbadastacdasetyateltecasibaneebucdesinestsela2e Raleigh 
Sara Flessner ..Castle Hayne 
Christopher Edmond FIULrry ..........ccccecceseseeseeeseeseceeeeeecseceeceeeceesseceaeeaeceeeeaesaeeneeeeeeees Morrisville 
Dakota, Ami Oar .o.tsi25es5oicsssesssstyedschvek ads inesescecasaieadsesccsasdacssinedasaaundesieaetiivn tacit Durham 
Kathleen M. Foshee . Charlotte 
Sarah Jean Foster .......... .. Concord 
Alexander Shane Fowler .. ... Durham 
JOSMUAC PO WHCE 25.5250 258stosccbtecsstsavaubusdadsteadsaazacabiuicshastsssdeedsuiedesaipuabtesatsinaestiasitageiciies 

ASIWVSY NICOLSON sass 2.05 eh hack ce ccsh sa cestedactechastucdaatbnctonksdlsdbsPactendassducdestadesctceesteceacevaccesnanecen 
Kalpana Patel Fraley . 

Christine Marie Francoeur ..........ccccsccsscsssscssececssesscesscssecsecseeceessesaeceesseesaeeenseeeeees Sarasota, FL 
Tyamie@lle: Marion: Prem. 25.5.:2etsecsssceudesiacissbensediadativestsescdaasbessuttedanssasdeiledeate Mount Pleasant, SC 
MUOUIS IH TISTCISK Y. stescscc 2, stitch accsssectentadeeth hacMe cases ouctent eset beste tase teseestadisttstects ducsate Waynesville 
Danielle Marie Fuhrman ... Riverdale, MD 
MOM. VC 6528 5 20 Te Besos Sashes dashncdeotedestesgestadeaibesdebte SssbetusTnedsshtasdeatedesibetsetacdesnney cece Charlotte 
Shane: Aaron PUMer so, stasssezsccesssueyudesvadass sunset geste vesdshescassdassetdadazaayneala dese saad Coral Springs, FL 
WEA TIPU AN OV S232 525 Fo cah sean dasha Peale 28 ode De casas bas Sends MbgEsUasnede shhh Masha dastSendetascasssovdandin Durham 
Aaliyah Gadsden -Chicago, IL 
DabriMa ANGEA: Gamer 1525 5.205 sashosdeshecssdbacesteedassahalsuhedissbedeslacdacsinedestedisdioetMeecastaas teats Pineville 
Mallory: Hart: Gantt s..2055.220: success yordssediseisacehceccahsaeasbuedazatastaadedesapyaa A talassiseusnieaasithyt Seneca, SC 
Julissa F. Garcia ...... ... Durham 
Henry Justin Gargan ...... ..Asheville 
Tukesia Michelle Garner ... . Charlotte 
JOSSAaNy Mnnilei gh: Garvrecy ss: .yiceccessisevassveissedascsiagacaapyecshacdassissdsusecesasyndebtedaassassetsecstiyeveuse Charlotte 
William Crowder Gaskins Ji. ......ccecccccsesseessesssscessecseceecesecseesaeeaeseesesesaeeeeseeeseseaeeaeees Lewes, DE 
Jack Gavigan oe ee eee 

Katherine Leah Georger 

Joseph Elliott Gerber .... 

Darah GHAMMAING e220 yoie ac ssh Rasta edasa dele hadesibedasSacdass ls aPouls eS stasds dash yTesMe dealt sletacdiss vases 

Matthew Gian grOSsoi i2.2.223554528 coc 425 seule Se tets sued tecest any Muh NadssS alec ee saspondeh Sedans laudstieesteve seals 

Lexis Apollos Gibson Atlanta, GA 
Anna Shuford Phillips Gillespie ...........ccccscescssccscessceeeeececesseeseceeeeeecseceaeeesseseeeseeeneees Bullock 
MOTOS As GLAS COGS ss5i521205 26.5. 2issha V2.0 headesah os alieds aE pass bacdaas sasdeskedi sdhedeatacdasadacdesabasibsgiseedsiisoy Humble, TX 
Maya Michelle Glaspie .... Fayetteville 


Elizabeth Anne Glass .... .. Alexandria, VA 
Andrew: MmMersOn! Glaze: 22s; es2ceceeisssnvdskseksssiansssegacabsvecesacdassacesesedassipadshdeccasiaeaetdedai¥eeslesdedé Raleigh 
WRG MYA GLOVER eo chesacsts cash at2ect teetecceencneeestacsc thse Macdesscectesuadsceectestecacieieetestelassbetetascesuted Fayetteville 
Grace helghanma: Glover sisiys2oisc5sssioyts secsdsdacasededacaayndsekadeisivedstazésssavadshnedsaninadeotessdlveySendedé Raleigh 
Raquel Alejandra Gonzalez Padron .. .... Raleigh 
HACHAary TSrael (GOvelW GK. 2..05.3ccseessssesccsncdetssendsstedacsusscssectiassendstacdaeeaavash sndaasdecdenteacasbavesosce Durham 
Yeekoyalt Khursie: GOrgOr ss: .s3cc35sseedeaedisstoaeseccsassaedesyedasdaedestaaaesipyedestadsstbecusiend Ellenwood, GA 
DAY CON IDs G OTIS ase s6s ou fui 2a 832s ieatee seuss toate Kabat dacat'adedacaayndsekaaeisiveestecésssayedshnedeseinmiestegast ss dastazs Raleigh 
Lindsay Paige Gorman ......... Raleigh 
Christopher Wallace Graham ..........cscsccssssscssscecssecsesseesccercensseeensesaeesesecesaeeseeenseneeseenaees Mebane 


LICENSED ATTORNEYS 


Lawrence: Dale ‘Graham dD: siccicctsisssssesccccuesssssssecassvesssaecctuscaasiicadssetanesuasevares sapextaadeaisinsts Raleigh 
BON Graham pczcczciccscssisscacesesseacacsasezessacstss eseasascedevseanseisacsaesesssaaadasecesdeasssssneaesases Winston-Salem 
John Matthew Grahl . Winston-Salem 
Cara Lee Gray: scsccciseescstcsccasecoaseacacesvezessscecasaseasescecevsvessuscacaiesvassacedsssseasasssisiesaasopencuaavessiaeds Raleigh 
Benjamin Martin: Gregory. -ceceisisccesseiecsscssssassascscaisvavanssxssasaevassiaaeiasexesseasesssrsaessscsiaievts Saxapahaw 
April Michelle Gregory ...... .. Burlington 
JOSeph; Michael Grau cceisccsszssevsecscsdcscesvascsessasveseasacscsseveesvscetassvtaasssdexsesva sascadevecsaseess Durham 
Matthew Bryan Grice ............... . Rocky Mount 
Victoria Elizabeth: GrieSharimer sees. .ccécscssesssccizasvescasecacsxecvaseecs tes veseqerexsaveseacnscatesessaasé Stow, OH 
Laurena‘ Carolyn Julie GrisS@tt scicccsccsisscssecessescsceveveesaccs cab esnsastcncenssessesnscaresbaanceacevees’e Morrisville 
Evan Alexander Grosskurth .... Chapel Hill 


Alexis Janell Grossman ..... .. High Point 
Emily Lynn Guarascio ... Greensboro 
Mia Salerno Gugleliny sesccssscccccscctsievsnsaicteciesessesaatasexenceasasssssazsasssiasentsseisdcizatersateadstecieaed 

HOT TGV GUO isa ceca cexccecscceccasccyeasecszececeac caus cas osusagesataveesea seca sasesvassscadsneenaaancdestseaaasestanbeueaseeseteess 
Marina Vicenta Gutierrez .. 

Madison: NiGOl@:GrWthry® xcsceiccesssscctecveseasissccsscesscecetaxececabessasseen suseatevestasaasssniesvetsteccixees 

Prevor Schaal GuytOM o.ccccssesccacsccsscsvensascccsiessasssnscaresescsscecssscaceassades eetesasnaceeatesseseatanessectaats Raleigh 
Ethan Eric Haddon ........ . Winston-Salem 


Kathryn Cho Hagerman .... Charlotte 
Sierra Lynn Hagg ......... .. Rutherfordton 
San M:. HaMes vcsccs.ctcsscssescssescccesvesessscscssasessosascassvesssscacssestassscedsrsvensassscsievessosensazaxe Weddington 
Domald Tee Hal ey. Wr sssccscssecyessecazexectacccuscasesseagecacaevsaavieasaxcdvsaescatanteseaaucdstsseseasestevessats Charlotte 
Nicholas David Hall .... ... Durham 
Louis John Hallow: UD siciccssvcescciccssscvcecansccssacsessccasacesesssssccszstessutcatstestaaeasessveteasasestaveeaesd Greenville 
Rashaad Bry om HanitOn. ascsdisccecexecsass satcascstaasccacesves-csccsstesesssccatascoseaseedesseseaseseaiarvest Chapel Hill 
Victoria Lyons Hanafin ...... .... Raleigh 


Matthew Campbell, Hansen s.siccsseccsssasccscssscsssuecssaceesscassncssesussascadescxenahestevsossaasieaceventaaste Asheville 
Kelly Lynn Hanson ............. .Columbia, SC 
COMIN: Bry G@sHarGe@e ss ssscsicsscsscesscscecevsasscudses cssaacseacesiesqshees tas ospaasssadascossaonsdearsSeasesssiabceueatveecsxee Apex 
BOUIN ASIA Ar GUN cists ces ees catvescazecysavecazexcetisccnsseseseaauecacavecoassiaasatesvaaescatentesessuedsstgsvaassuadiaeessaveeneer Shelby 
Ashton Lee Harrell ID .. .... Raleigh 
Alisha: Brianna Harris ciscccssscicssscatsivccesassccssasessescacasesssstasacacsseacessatsvsevessasssatesesseseactzans Greensboro 
RRA Chel Gis HANVAS:. ees cee eacéscasesyeasecacexcstans cxseatoseaasccncaeesash sas sasesoaaaseacesconatnecdeas osvaestaade Greenville, SC 
ULE Marry ATT AS oes ascesesscctsetesesssccndstcestssnsdcerssessacdsiestoseasecicexcevasescadas ostaqoasiesneessnecatesscrsaeusseaets Stem 
William Kohake Harris ...... . Charlotte 
Emily Elizabeth Harrison .. .... Raleigh 
Madeline Hise HarrisOm si sivcccaciccisisssasacscissesessssnssacesesceacscssvencsassaisrestasaiseceeasessits Lincolnton 
Rachel Hart cis scscscssevesstcdacacsseacsksacsisssesstetcasesesssicecasiessssasasvsaseassscaisvasassssscziaess Virginia Beach, VA 
Thomas Re Harvey UD sssciccssvsscacsccseveseesassccsiessessicssavecesseasscsascvzsascaisisstaaasnecevessssstencaaess Wilmington 


Mary-Kathryn P. Hawes . .... Valdese 
LaTonya Burroughs Hayes Stone Mountain, GA 
Wilson: Whitford Hayman oii ccicciccisscscssssscccsssssssssecasesessissccsasevasitcaiss estastanciceatesssseacaaessesiases Raleigh 
THANG Y JO THAYICS 5 2es cedcasccdeexcevesescetescessascasessecensuecs lavexeeasssscrsces asses dex svansacasevsesseesteaceeees Wilmington 
Peyton Hedrick 

COMMNOR HOES: ex: sctestisecsscsccesaseceacescadssvezessscscseseasescacezsvessuscacysestaasscedsrsvansassdisaevesseseaiazand 

Hannah Nicole: Hein. i ssciccisecececssatsveviassscccciesasssssecacecesseasccsusciasidcatssestaaesseisvatesssseacaanseestats Raleigh 
Heather Merie Helmendach ............... . Charlotte 
Coltrane Cannon Milholen Henderson ... .... Raleigh 
Tai Cierra Simone Chisholm Hensley .............cccccsccssesssssecsceescsssceccscesseceecseesseceaeeasees Clemmons 


LICENSED ATTORNEYS 


Cynthia. Blizabeth Hernan eZ, viccscccciasccescsscswssszcecsvevseaveedcasassa sstcaceveosseatecsesasvaasseadenees Greensboro 
PASOM HESSE css siis sav scescaasscesvesesstestesesesseicsctsavessstcadesvsssaedaaiseatecsateadsaesssstaadsaeeseaseaeetsies Huntersville 
James Logan Heuser ... 

Miyrom Tayloe@ Hi UMD, sce, cssccseceecezescvssasccnexsscvassccacexevesasuscssesyaasecacexccean cuseas cosa aaseacivecsaat sees Raleigh 
Alexander Riston: Hill siscccssscssssscesssvscscasscsevaressascecsiesasssisicazssesceseadessciecsssassseseanaes Winston-Salem 
Alyssa Brooke HIGbOIG) cciccsciisscescancescascssceseseaseciscesveseasccscasadeasnscedes cvsaaseadexsesva gases cencvaatiees Durham 
Joshua Robert Hinson .............. .... Charlotte 
Athina Athanasia Hinson-Boyte . Fayetteville 
Tan Matthew HODDS' si. ccciscssesscacsccsevsvsasccscessvses ssccaiasecesseasesssreaasstesiatasassessiceanteisizeacancesaats Charlotte 
FRAV CH OEE vas cess ssecacexeveanacascasessaasecacexevoass cages estaassndss¥esqaiees tetesexsassadsscoseaceederseseatesss tas Lancaster, SC 
Andrea Hoffer ................. .... Charlotte 
Sarah Katherine Hoffman . . Chapel Hill 
Serenity Porschenae Hogan a: iciccscesessssscssaceasescecersvensvessesseseassscedeveveasansecsietassssestazavessuaeze Raleigh 
Jack Bverett: HOOK sccssscsscssccciscecssssisscssssessatcacssveseassseisvateasateadsaesssssaassaeeseaseaeatsuss Kernersville 
Abigail JOSIG HOM ssssccsciscccsscescesscscssessasasscsssasessescaceaesssctacasassseacessatsssevesssstsstasessescatiaesaaazee 

Hunter Roberson Holtzclaw 

Abbie Nicole: HOmberger si.c.iscccscsscssscasscssvacsssaccaissesasssisscacesescecadeasevecsssasssasvasesceievavaesexsitass 
Rachel! Davis: HOrton i sissacscssedssscccssssiesssctcacesessaseacasseiessscncssassansscedszasansessdesaeseasssuadsnesgaasees 

Brianna L. Hourihan ...... .... Charlotte 
Guadalupe Vianey Howell ... .. Fuquay-Varina 
Rebecca Barraclough Howell izcccscceicscscccssasssscscescssvesssxssesaevesstacetasexesseasesssveazsassatereves Chapel Hill 
Clifford HOt HO WiC: wisi isciscescsssacecsssesessscscssaszasesnsiovaveesstescsaesssssacadasscesceasssssveaeasées Winston-Salem 
(Christopher YOVAan: HSU cecssccyessecczeceetassccscosessesscescessesasvvessaxatvassecatsvesnaasncdcatsseuaisastanevaess Matthews 
Abbey Hudson 

Austin: David HU gSh@y ici téccssccssssccssssessssassccesatsasaccacesesnsstasacarevescessatesievecassscstaeasezeate Camp Hill, PA 
Holden Michael Hughley sisvcescciccsscsscessscccsiesssssscscacesescescecssscscsassaies cotesessacceatenseseacaanvacctaaes Mebane 


.... Charlotte 
Indian Land, SC 
. Hendersonville 


Lawrence Barrell Hundley IV .. 
Tristan Hunkin ..... 
Anna Claire Huntley ... 


unter Mlizabeth AMPSt: csccecsessccssascotsasccsesseoss cases deveceess cascvsesysasséa der teessacestasooeaasécs Columbus, GA 
Zachary Bry Ce HUtCHinSOM: svc ssicszecevtssccuscaseseeagececasevsasvceasaxccvascséatisteseqazcdcoteseaassssteseessase Charlotte 
Vanessa Elizeth Iglesias ... sanford 
Crystal Shawndavia Ingram si scccccsccsescisicssecesscscacssseeessassssseseasescedevevasssnssassesei sesseseseseaaasis Durham 
IMiCHeMGHEs TQ AL: scasccssaxzcectvexeaseceataxcotsascasessespssuecs ioxeveschssccssesyeasaéacex svtanecassateseeastexcereen ats Charlotte 
Megamt Anne ISS@riman wiiccssvcesccscassscscasansccsiessesstsscosacesssssscezssensitcadesestaaeascisvateasasecisiesissotsscazese Cary 
Saraht [zzelll ..ccsscccccssscsecsssesss Raleigh 
Samantha Christine Jackson :isccccscesessssscssasesssscecaasvenscassessesvascscedevaveasacscisiasassassasansseiceassces Leland 
ROalkk K@vim Jame asvsecciccccsssseccescecusviessscisasesessoseasasiesessscassseseansscedszavansescdésaesessessadaneszaris Charlotte 
Rachel Hleanor Jame: visccscsccscsscecsssesesstsssesasesssscscassesssstsassseseasssscisvavanssecasaeseasasaatenceeceis Charlotte 
Stephanie Jankie ............ . Winston-Salem 
Samantha Leigh Jayme: sicccscscesscscccsseiecessacssassascscescvsvenssxssessevesstaaetasexesseasssssvesesagarterecas Chapel Hill 
Matthew James Jensen . . Mountain View, CA 
Wictoria Mae JiM@n eZ: siscccsssescsscscissccatsssscccanseisaccacesesssstasessssseasaseeisiesaassasscazesesssasacsaseseazé Charlotte 
Kimberly: Ann JMOrO: SWANSON: sssivsc.ccdssscssassccecesvesnsascs cesoseasacendsscossavacdeaveseatesesdesvescasess Durham 
Lauren Ashley Johnson . Fort Wayne, IN 
Garret; JONSON ,cczevccsssaces cas ocscasecscexscsase sagen: oseagnceadesiesnahecs cab ospaasssadsscessaonegees veeaseseiiass Marietta, GA 
Michael Ryan. J ONNStON: sccsccssesscates cosssstcsccsscessuecetacevssasvcscssesvessscadetevesaazasenecscarteade Richmond, VA 
Amber Baye Jones ...... .. Highland Falls, NY 


Mica Lewis J OCS ts cessasecscssecesevecstesevecanvedessecyssaseacexvecestecscatosyaayecatensesaaesed iat ossassseadasvonsaazes Durham 
Matthew:JOneSisccsescccccsscecssesscscssatsvesensassscsiesuasescedavecesceacscsscaceasiadosestesaisedeuatenseteacsateasstaaes Raleigh 


LICENSED ATTORNEYS 


Taira Mackay: Oran. s.:.22:55.3:2.cdssscesTssete sth sdseDendesi dasesie da sah elesteguisssealiihedas3h edicDecdeabbecesias Raleigh 
Matthew John: J Organ: si15225552200 cess cyudsantassi pusubeecast cas desedatatendetegdiassoedia valads andeidedesinys iubasds Raleigh 
Peterey HphrOm: JOSS PH 23555 FeceeedsshdncDeoelis0 destecdcanbnsleniedbssbedustsedeshsyMfestedasibetssbecddsnnegtace Charlotte 


Mark Kaisoglus ............ . Hendersonville 
Steffany Kamenga ....... .Fredericksburg, VA 
Zachary Ruben Kaplan ..ii3si.2ccsessssccvsseicdsasseccesccacsssnsassecdasednccersegesecevssonedasecedesscancsianviseees Durham 
Alexander: Stefan Katze 255 eseedsshncPeskedsctesgesQazdsansacPeshada2eh oducts edsshspidestedasfesdestecdsssieacace Charlotte 
Joseph Martin Kaye .... 

Alexander: Goto: Ke vea a 2555.82 20escasshe ches SedasthagesGucdcsitaeteseedassbecastledasbsealaatedustbecssBacdistoastsslazs Raleigh 
JOCanMA- Margaret KOU 25.5 .s2ccccessspe vss sedssssagssbeedcasipncesend ahs lunsendceasayeudel alias deeds dedasisesleuts Carthage 
Danielle Kemmiling ............ Huntersville 
Morgan: Blizabetin, Kemal i3cccssisvedsscescssivussbicdcasazyaesucdassieadstecesssaneasa gebadsanadotiedestidelebiads Polkton 
Trevor Thomas Kennedy ... Salt Lake City, UT 
Wee yan Kee rim Cy casa 02, fuss haze Sasso tp ud ehteddas neds bueéasiaidsbaaaasshucestacdassauadsbveaadetvadstenesiiosy Wilmington 
Blizabeth: Rita Kenny .....2:.:i.:cccecscsseccdessedisisencsbecdcssinedosecdscsnecesnsesssbsesdesbedasseceslecdestnnses Morrisville 
Trent Sydnor Kerns Jr. Richmond, VA 
Heather: Kimdley i s.2c.<.2:505.dect.ccssssecdestedeashagesteciasssncdesnedsseiedestacgachaesdenvadsedbeceoteediless Thomasville 
(Oks) ch a\o) cd Gio) eemeeere pene ee perry Preereerrr renee ore ty ererererteryT me eret ne ererrreptererr vere ret Johns Island, SC 


Desiree Lynn Klemm-Kafel 
Stephanie Marie Kley . 


.... St. Louis, MO 
.... Charlotte 


Rachel Allison Klink ... ... Matthews 
el WOMMMN © TVO  t 8 sav fats tees a sees Ae Daas e sees teaesheu tuk sagatsGaauncegs ease AU 21us est auten fesse 3 Greensboro 
ShermlyM: VICLOTIA KNOX 1.27515 ste edesadealenhedisibekasSacdess soloed a l0i85 lesbandassDasTeMedeal slevladass vend Winterville 
Daniel James Knudsen .. .... Monroe 
Matthew Hunter KOeM ..is....c.cc.cccsseccestedessiesestecdscsinedeoseciasnedestacdassaneionvadsgibedesdeadesnnedooseceaiis Nebo 
Sarah: Mlizabeth KO GUI Sas is2cscessscevcestecsasdacastieécsaaesiseagdessinscstcdassavadssbedeasinasebeecadlsabassiede Raleigh 
Becks Kolins ................ .. Durham 
WeayleS AMMAR OMG s22i55 2-0. .tesstazcctecaessctetes sec dassetectecdesesnvichvedasshurcensvscsegeessbiaddsesaettaccestenaccetees Hickory 
Timothy John Kopczynski ... .Stephens City, VA 
Jason John Turpin: KOrnblatt: .:.20::.cc0csssciscssscesscescssnesceonesacsaacesnnccassinsceoieacsscaceccsncsenses Mooresville 
Sarah Elizabeth Kouche Ki .............ccccsscssesscssecsccsscssecsesseesecsnsseesseeesesaeseesseeeseeseeenesseenees Durham 
Kristen Rebecca Kovach ............0 ... Matthews 


Alexis Victoria Kovolenko-Vassillion ... Fayetteville 
Aiesha Krause-Lee ........:ccseceeeeees ... Durham 
Ryan Christopher Kuchinski ............ccccccscsscssecescsscceccsscsseesecensssesseeeacssesecesaesseseneeeesseseeesaeees Apex 
Clare FraniGes: UPS). 2eicssihs.eicescssccuseoseciassenesdcaacasvaydsoscdassnecenieesaeseussotedasndasesteaciasoesse 

Emma Templeman Kutteh 
OSC P MAMAN MOY ZOM noe oe: ctaes5 ce cekcecestooscasketatsastactecacessnec cucciessicuecusnesctgunttteaeeiseiencecatsahces 
Le rr Jae Lia Gale i005, 22515 hcstacda saves astedssTaacastucdassihaleshadbsihsdestacdacsinelesedssdbsetaedast sauteed 
Madeline Labovitz ... 
Leah Lynn Lagoudis .... 


Brooke Taylor LaMachio .... Raleigh 
Cam on -WIGeR ane 5 55.15.245: 582s ledasdpedesNeciatbacsstucdasaselaskedissnsdestcéassanedesledeadaydeUlendasi tues High Point 
Tania Xiomara Laporte-Reveron ..........ccccscssccsessessecenseeesseeeacesesseseseseeeeceeesseeseeeaeees Carolina, PR 
Maximo Travis Larkin Raleigh 
Wanita Rez WaT SOM 2255. 52665, 225 beet eds ysl ved edaivndebdegasigusdshaeaasoivatsbieisssaneaieveiaistedisadeaiibyesdi0s Charlotte 
Benjamin Stokes Lassiter ..........ccccssssscssssscssecscssececsssessecsecseeceeseesaecsesseesaeeseeeeeeneeeees Greenville 
Savannah Elaine Lavender ............csccscssssscssccsscssccscssccsseesscsnssecenscssseeesseesaceenssesseeeesesacsaesaes Cary 
Sarah Jacqueline Pui Lai Laws ... .. Durham 
Allison‘ Carolime: LaytOn: :1.35542..ecsssssadeavedadaiendsaigessspey ch Selaas larder eiearlAsieatsnieeisines Jamestown 
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LICENSED ATTORNEYS 


PyTOne Mi. LEASE Skis caveseccccepsssscezercoseasecscesssesauscicascvsaakesccsacesasnscndexceeaaazscesaeosiauscacexestathes Concord 
Clifford: Mitchell Leagan: cscccccsssccsssccsessecscsseseasesseievsvaeseisscsaesessscaaiasscesseasscssvoazsssaciatenss Mount Airy 
Daniel Leake II . Charlotte 
Mary Caitlin Lee sccccssecccsccccssesscccssatesesensassscsieseaseseecasevesseacscsuncacsascaies estasssnedeeatesseteacaatsaeseass Raleigh 
Lema: CHU Lite eisccccicccscsecscssvseeadscasevevsnsscsiasanses ssaceiasecesseasessuneaasusestatasassessicazssessigeatoneseaats Charlotte 


Corey Neil Lengyel . 
Jason M. Lerman .. 


. Myrtle Beach, SC 
. Winston-Salem 


Morgan Lewis ....... . Winston-Salem 
Ariana Al@xdS LEWIS ssecciscccssscesssscatsseccescssecssasessuscacasesusstacasaseseacessalsssevessssssatesesssseacansenssiieee Raleigh 
Andrea Maria LIDCratore ::ciccccsscccisscccesesscccsasesssteasasecssctasesssseasassaisieszessastsaceseasasencaasedes Cramerton 
Brianna Light ............... .... Charlotte 
Mary Amelia Ligon .. . Charlotte 
Dana Michelle Lingenfelser . .... Wilmington 
Christopher Michael Lanton s sescccccsessssccacesvssesscescsssesacsecssesossassssacescossascescereseaaases Winston-Salem 
Mario Livan ZO: sscicccsssvcsecccscssvseeasscesevecsssatecasanses sscssiaceceasensesssnsuesssesiataxassessdceastessazeatoneetats 

Micole Lynnelle Little .... 

Courtney NiCOle LOCKAINY ssc ssccsedceessssccacasssseasecscessvssciecnsaxesvaasssatvateuiasesgcareonsaasestantenenseess Raleigh 
‘Courtney Beckworth LOCKeriMan ives cescescsssscccecacevseshias cas esbasaseacesceaaanccdcasesvasstancaseeecaecs Linwood 
Anita: Killoran LOng sscscvscccssccecscsiatss cssasasscsssasesseseacssesssctaaasaseseacessatsssevesssstsatasesssseadarseeestades Raleigh 


Andrew Peter Lopiano .. 
Timothy Nelson Lorick . 


... Lexington, KY 
.Columbia, SC 


Olivia: ANN LOWLY sicsicisssceccssescacssvesessscacsseseaseicccexsvesssecacsseseasscedssssensansscsiesuasesencazanescnséed Raleigh 
Meghan Luca .scscctsisescscccccssvcpeassscievevansatesesiesessssaeiassesseasasssnsuasssestatastasessdceasteisateadonectects Charlotte 
Carson Alexandra Ludwig i 

Caleb Pylon LAG CK 5. es: .sacscss segs execctvavceacvsus cat osunaaecazavsesasvusacitonvassecaduntesicsnescerconaasscetascoseaegacstet 
Caleb: JOSMUa MAD Gyssuexsrectecessasceteseessaesesessasvaseseatsseeesbese casaeesauscateseesececndessenvasesvaritens 


Morgan Marie Maccherone .. Durham 
Patrick Cameron Macher ..... Richmond, VA 
Joshua Michael MacNamara Raleigh 
Michael Tan Maddox ais.ciccssessicciccsstsscscessccssccsssstesiatecessescsctzasessstcadssestsseanasssuseasaces Hendersonville 
Haana: Sasha: MAGiSOM: csccscssesvssvseszescestasccaessssvsauscsieveccssivssessesvaavecacivectarencssatvovsageestexencehesansess Cary 
Michael Magaha 

Michael George: MajewShet iwsececiccssscecesasscccsessessscscacecessussccsussessutcadesestaaesscisuatessasectaaesiestin Asheville 
Stefan: Maletie ss cscccesccscscecacavecesseacssesveresssctcssaseasesacceusvasssscacvseseassacedesesendanscsieseasesendazevesseaéed Raleigh 
Ananya Mallavarapu ... Matthews 
Emily Elizabeth Mann ....... . Charlotte 
Jessica: Constance MAantekas' vicicisscccsscssccssssesssccecssvsesctscacsessescessatsvsevessssesssesesssseadaasessasesze Raleigh 
Michelle MarChatid. sisisisceccssccesavecésivessccscsseysesyassscacexves-sasastssesasasscacezsvoasecadcasessansseadey Memphis, TN 
Adele Rebecca Marchant ssscicsssccisscccescssccesnseissccasasesssstasesssseasssectsiessessasicatesessaacncensevedae Cornelius 
Marisa Elena Mariencheck . Charlotte 


Caroline Martin ............ ... Durham 
Gray Buchanan Martin Asheville 
Alyson: Marie Martin sscicsscsssxsiescscsscesiasacscecsseasiccstas coscatecscsceceasesustes cosaiaccscavateasascataceesiasé Charlotte 
Christopher Lambert Martineau. .viec.sccscsscssessccecasevsesesaacasessassccacesscsscnccsseseseaasteacenees Greensboro 
McKenzie Grace Massarelli .... Raleigh 
Anthony: THOMAS: MASters’<.c;cssccezsscvseescceessvseasescadaneesacbecaceveseasesss des coneasceseseocoass seadeseessahee Advance 
SAV Ma MAT OMY eg zesccssgsccscsteceeasecazexeceascsud caressa suseazentosusseessatesvasssesdsaceseasacdeaceseasascszanvents Clover, SC 
Megan Elizabeth Mathews .... Clayton 
Birnily Damiellle Mattern siciissccesecczisecsasesus cas ssuesazcacaseesasvecacixevyaasecadvaeeniaasescateseaaazestanvereaseescesose Cary 


Katherine Blizabeth Mayes yscssccczsiccsssscescascssessccscsssvsessscasesesssasscacessosagaccsienexenssseadanésy avs Charlotte 


LICENSED ATTORNEYS 


BrAaMGOn Beni MAY CS xco.:.2:.05 .2ccccedecsventecaten eh odestacaesnie flooke dics ofestactestiea ls Me dasseedasticenasenss Chapel Hill 
permiferTynn: Maymard: i2.i.50.2cccecisssoedss sedatsdesdssdaassips 1A deb Babe udsasegasaepudebtadaaisebssedaeatasescant Charlotte 
Jessica Anne Maynard ....... Plano, TX 
Catherine Elizabeth McCabe ... Newport 
Kia Seraka McCormick ..... .... Raleigh 
DV Eivel hig av Gh Fel 8 0, a eee eee eer Perey er eee reer rere tree cere Petree renee tir ernete rarer rye err tre rea errr ere Knightdale 
Mason’ David McCullough :.:i0:.csssscsieskedsadhsissdacdasasecdosbedisatodeslncccasdacdbsdelasibsgestacdasd Sunset Beach 
Kayla Nicole McDaniel .. 

Ericka Me Daniel, 2s, :520055 201. 5.22s0sesdsesoadectecasdbacseDacdasiii olesbedisshacestacdassncdestedisilaasteedasiae 

Witham Hotrick McDougall IUD 2c... scsissvciezsivaceseegcsssusdssscdsssdeadsascccasanedesvedadedegislieassbyebdaisecibbe Apex 
Cierra Danai McEachevrn ..... . Pittsboro 
Samantha, Page MCHONGC = tssescesccgssscecesccceasia cass deéasaagsdsbvededuivadesand asi puadssiedsssiogeslbecastensd Mount Airy 
Sarah Elizabeth McIntyre . Browns Summit 
SO am MC emir acs sacte 55 ha oss bests aes a chngh cas daed nae asacusdseagaadsdodestacdassanndsbiedesuindietasgiasias’s Valrico, FL 
Eidiward! Leary MK Oni Ze isis..2s2.c2ssssendastecisseacesteadassinsTsobedisibadestacdassdeedssledssdbsatelaccastbaedhe Dillon, SC 
Sydney Elizabeth McKinney .... Charlotte 
MinGemt MCR @ yas ses 205 35cs5cleateecisssnsdosvadasdhseisSnedcsisasdebucdissbecastacdesbdnadesteciaibagse Selenite Greensboro 
Harold Brent MCKnIght IE:,...cscccssssescansecassjezeoasncessanssssacdeasbncatoscasssonsdeedadagslodesdancatonencesies Durham 
JOM Carlton: McMann ist. 25 550.22 seeees se Pasha 28208 shes SecdeahbasMonds C0585 Nasa edasslanta Redes lbsgeebaedasicesloeledizs Angier 
JeLrey ROSS: McLaugh s:5:.25ce0:s5sescsasecsssgasesedacacssessssandadodescseseneshannadededsssdacessdececssencasece Durham 
Chrishon Anthony McManus ... . Winston-Salem 
Laurie:Ann McNaught Briggs: 2, cis; scsis.icgessi sucstengasi yendshscdasedoacabiecissanydiselatsiesestdgassspabdace Charlotte 
Morgan ea MONO nl s52215. 22.602 2550 sles 20088 seevBandesi Sashes Tih Desa adassdes fea Se laste aiseedesibnatesats Raleigh 
Julia Simpson Meister .. Durham 
Rachel Ward MGT tm iiss ..23055 020s edeshdeadesRedastnaceetacdasiiealsuhedi sstacestucdassdasdastedsainyselaccdsnyesTsanes Edenton 
Christian Tats: MeO ei iss 2s: 0525: seasssveucsstecsasdacasticéasaauniseagdessinscstacdassavedsstedsseivascbeessti fessseuele Monroe 
Adam Michael Meredith Indianapolis, IN 
Alyson Renee Merlin ..... .. Johns Creek, GA 
Ryan Michael Michal ko ...........cccsscsssssccsscsccsceescesecssessccseesaeceneeecsseeeeesaeceesareseeseeeneses Chapel Hill 
Cole: Alexander Middleton iii ciiccssssescssiecsssiocest sessssaysssovedesuinsiesengasssnessbedsssiedzentle Winston-Salem 
Hayley Christine MilcZakOwSKi ..0.....:cccceseeceseeseeseeeeeeeseeeeeeaeeeeeeeeeeeeeeeneees District of Columbia 
Kathleen Whealn, Miler cvei31s:5,22e2scsdssgesceeesprasiavas ledasiap des saQesstes tad aspap eds dateta abate totes tead Raeford 


Adam Michael Miller .. ... Durham 


Brittani Montez Miller ... Greensboro 
Alden Rebecca Minick ..........ccsscsssssssscssessecsecsesceeensesscesesecessceeeenseeeseeesaeeaeeeneees Valdosta, GA 
‘Catherine Har! Mitchell \.:.:5..2c<cscssssscvesesedcassencedcazcsovandsoscdssssnccossensaoserssotedagnaanestdesdabarscoeecs Durham 
Sonia Marcela Molina . Charlotte 
Alexandria: Kristina MOntgOMELY :s..isccicsesescsiecscssivecstacdassiecdsusecesasvudebiedaasanssetcecsisyecess Charlotte 
Benjamin Bunker, MOOT aisesiciacessscesdaskecistaacestecdasdaadeohedisdbadestaciassdeedssbedssdbsaeelaccisiauyded Matthews 


McNair Ballou Moore .... .. Raleigh 


Quinton C. Morgan ..... ..Rose Hill 
Ronald Eric Morin II... .. Raleigh 
Halee Arita) MOrris sy 5i.:.254:502.02-c4ssaesdaslhedssdigasvSecdeas sasdesuedi GhedestiecisssaedesTadasiisassdeedesiiyy Wilmington 
Samuel Tahun MOrvas is... 225: seec0e cesses testes vcbads dacavededacaayndsekaaessivedstacésssavadshnedsaninateoteisdinastbieds Raleigh 
Allison Margaret Morris .. Raleigh 
AIVWAM TRY AS IVE TTS 325s 52285 2 roses ce oee deh scedesedaasseeaesnatdtesexdctactececerseh vosatssereecteaetesmeent de Durham 
Marissa BIOma Magan... 22655 2.2incsssaesdeahedssdhaassSacdeasdaedesuedssGhedeatieciasanedesSadasdbsadsnedeatinsdeseags Raleigh 
Amy Mull ......... eee Raleigh 
Amanda Claire Murphy. ..........::..csccscessesssssecconsecsscneecessescasaccecssncasssencenneacasansecsactsenenccanness Raleigh 
Alyssa Michelle: Mursehies3.:.5c.2s:cceissseetss sedsesdaydsscegesbayeiuhend ahs Sundeedgassoyondehseldabnadeadedaacs Scranton, PA 


LICENSED ATTORNEYS 


Virginia Scott Mutter scictceccsccecscccctscecsescssccevsvessescacanesusctaaacaseseacsscadsseeeasdescasanesseseacazseniaueéed 

KEISGY: MV ONS sec secs cexcvesscaes cxsesscassescexecnes) iadsas osbaasscacesveseaaucs deboseseaseadsncoseabacdenneseatesestanveneatecs 
Mackenzie Catherine Myers 

Lee: Harrison Nanney, ccsciccisesicecssctsscvensascsccieseasescecazecesseasscssscscsascaios estasssseceratenseteacaaeensstases Raleigh 
William Emimad) Naval. sciccssvscsscscctevevsssoxscessesesccacasassseacsxsccsievaasstesdasacesseasecsaveiesaseatssas Huntersville 
Angel Bowser Neal ..... McLeansville 
Reatter Estella Neal .... . Bunn 
Talicia Cheree’ Neal .... Raleigh 
Brin: Patricia NCCU seciss:cesessecseaseczcxvectasascscoscsesazecacacsvsasviagsusesvasuscatantesaanacasarouniessastantenisues Concord 
Mara. Bird NeISOM siscc.caccscssvcscacsccievevsssaccceciesessssaasasecesceacesssssaesasseiasestsseictcizatessateadsiectsaed Cherokee 
LUCas NOVI. cissicccsscvsisiccccssvcscssscessvessassseccssasstsiccesosesescsascssussazsidesdabesessassicsasssiaazeadssessaazans Durham 
Henry David Niblock Jr. . Winston-Salem 
Roskyn. Yvette: INU OM <3 sissecssecyeaseczexvectescccsces css asedscaseveasviaacaseteassscatantemasateasstosiestaateesiaiseacer Wilson 
JOSeEph. BVAM NOSAY ssescsscccssvescssscscscecsasesscceeasesssteasasessecsacedsevseasascacsiessessasésazeseasaacacavvereasé Charlotte 
Simone Anderson NOONAN iseesssccccscesessssscssacessssccsaasesssesasssaseasssccisvavansetscasaesesssasataceseat’s Charlotte 
Brian P. North 

Kerri NOt Shai isscccessscsssceasszcccciscessastcasesessesdacesserensesacsieseasaiaatevavanssacsessessis Myrtle Beach, SC 
Jane: Francis NOWell cicsscccssccscsssccssscssessscccsvasessetcacsaesasctaascaseseaseasacessevessastiasesessescedazeveeataed Raleigh 
William Parks Noyes .. . Charlotte 
Meaghan O’Connor ..... Raleigh 
Chelsi Celest Odom .... ... Durham 
Prevor Riley O Havas cvcsscssccesssccetevsvsnsacsasssesessiocesasveesssececsenseaaucsadasovessescesisnveiasssadseeeestts Charlotte 
TOlwlope: Hannay QUAMIY AM ee vscszss cessescsscssecys suscacexvecessvesass ovyeaxecazsxeveasesadias oseasaseszantosssvecs Durham 
Melissa Ollison 

Polycarp/Odhiambo ‘ Omollo: ssccisscecissscescas cose ssedscavsvecsveeacsesviasscatanveneacesseteseaessess Fuquay-Varina 
Katherine’ Cintty Om Get scsccccscccsssesessscscssacsasesoccersvesssscacsseseassacedssesensansecsieseasessncazevescvaéae Raleigh 
Liana Dolores Orta 

Sidney Page Overby 

Allyson Owens ........ 

Ashley Wray Owens 

Justin Matthew Pack a svcccissccssscccccsscstsssssccsvaressascasssesasssasssazesessescadensevecsssecsiasvasasseievsvaess Matthews 
McCathern Marie Painter .. 

Alexander Jefirey Palme iscsi. cciczisccleasesccaxscvascccszesvoscasecscavevvasescataseetsassscaveem sacs taveeaseseess Mebane 
Ver PAM AY OUOVEL Side cased cashes caxesyasuceasescossaecasexsesensuecs taxevescseascrsesveasacacercvaasacaderdosseastercsaees Greensboro 
Lydia Catherine Parker . . Chapel Hill 
Caroline Virginia Parrish ..... Smithfield 


Benjamin Sanders: Parsons ays ssccsicecsessscacasessaasecscesvesasvecssevesyasss satvacesiavnsscaveseasasestaneeseaheescties Sylva 
ATMA: Marie Parsons siciscscssseecsascesesessessssccsvavessascscsaesaestsaacaseseaseasacessovensastéateseasessaie Willow Spring 
Kriya Ry Patel ais scccteccccsresscasecyesrecazexecticccascasesvsageeatavevsasvieasexcdvssescatanteseasuedssigeeaussese Sellersburg, IN 
WIVEK Patel sacgessccsscavsccssescscssvsacasccacovescasnistceanvessstcadanesssusssedsredeasascsisiesasssasésaeesescessacesieveassss Waxhaw 


Priti Marolia Patel ... 


William James Patterson .... Raleigh 
Brandon ‘Charles Paul wiiccssvcsissccesssccsscsssccsssssessssesasesssssssscszsveisitcadescstaatasciseatsasasesisuesaess Lexington 
JOSE PHAR Y AW PAXGOMN -a5ccécssececacesacescoscastscessesvass cestasves-asecscesncensuscetascussahsadetsesvagsscadereveesaces Waxhaw 
Jonathan Payne asa 

ATV SS: Ge POARCG i citisccsesscctesosecsscsetsscoscaseesesseceasesesias¥es-ahecacsentoasnscs tes dessascasexsesuasnccadareeese Morrisville 
Danie: William PeddicOrd: isc.zecciscccssesessscscssaceasescececevensvacacsseseaccacedsveseasansscsiesaassssetuvasessiaees Raleigh 
Taylor Lyn Peed ............. Winston-Salem 
Manning Tucker Peeler icissvcccecicetsvevsasascccciacessstsecasccesseacccssscuasidsatst estasasscisuatesssseatuaeeseassas Raleigh 
Grant Thomas: Pendergralt sccscsccsssceicssscscsseseaseisecevavessessacsaasssssacedessseacenssisuavszsatasdatevesseiesctzens Cary 


LICENSED ATTORNEYS 


Maya Gabriella Pendergrass’ s.o..cssssestashetisdhstesDecdeassnsTendedacas edesteveassnesdilGedastladustnedés New York, NY 
JAMES RIVETS: PEMNACCHIA s: .22cec925s65e0dss salads des eldaassioys 1A deb esSesdsaseaesaepuies alati gebteadeedlibescale Charlotte 
Dwayne John Pennant ...... .... Charlotte 
Kristin Elizabeth Pennock ... . Holly Springs 
Kayla: D elaine Perry: iiss. seicstlecestaeudestedastbacseTacdasivea?ssbechsthedestiadasssnsdestedeil eleelaadasspesdeus Pittsboro 
Megami: PHUm tne rss, 55:02:35 55i 205 cedsss sy sdsovedeeivucebeagasipusdshueaatelondebseiistassaibuelatss is Fleming Island, FL 
DV ATe: Es PMS oes es sees cde sctcets hacucnesstadsa tac cesMacdesszectessatetsctesteasechanete edict ateenacies Richmond, VA 
Clancy Helen Theresa Phillips Greensboro 
Joseph: Michael PUGIAM. \:.:.:.:.cececssenceeonecsstecestencassdestensadisiaecersaeecasonsaseneciis District of Columbia 
Kalrah Renee: Pippen ger tisiesecssccsssceudcsvaiass inedensgcasasesdsenccsssiescstdedasssavdsbbederiteassbeeeabayesdite Charlotte 
Sophie R. Plott: «0.0.0.0... 


Sydney Claire Plummer 
Katherine Podvorec .... 


MAMMA AVOIE POMOC gs. 205 sc.504 20 veces tcsvectsesatscendentcscaspatecuscscssscnsetscdactgertheaaeteiseeeaceesee> 

Rachel! Marie POMe@rOYy: ..:..:..:.<csecsssecedessedssdbecssiecdcascecdeosedigiseceaneedssainsdseuedassbaccedacseseees 

Elisabeth K. Pomeroy .... 

Charles Milton Ponder IV ..........cceccscsscsssseesecsecsecsesseesseeereseeseeeeeesaeeseseeeseeeenees Shreveport, LA 
Mogan: Kerth P Omer eh 22555528 cease ooedshice tate yusabeecasi cay GasnadassGescetdecasspondh Ue dasskaussteedeMibsMiaks Fairview 
Jared A. Pone .........6 .. Morrisville 
Brittnee Lee Pool Gillett ... Mooresville 
Salvatore Popol MM si 35:5 Wests edesotoadeshedsstbecdebacdessseslealedisthedeslaxdaspdnslestedeail gadubincisinay Greensboro 
Danielle Melissa Potter ............cccsccscessccsessscesscessesessecscessecersseesseeeeeeaseaesars Charlottesville, VA 
MPAVISi) ANNCS; POULOS: 326.2. 22 255 8ec0.accsssectontadeeSh hacPecdscsGuctentadtseh beste dacsbestontaceath eaestiesesoanesertalies Boone 
India Prather . Charlotte 
AMORAN GEM RAY PRALCE: .:.225558.o.cesbseadeshedactherestacdissinsdssteduasecdectandacideadestadsadbenestendesssuieee Dallas, TX 
PEU@ OI Bee PROS OU 25 soy set sag ese tase seae ss causes eee sossceestcnacsusned-svetacsauceetscdesageuteus dacsastacetecusteas Clemmons 


Andrew Caleb Prevatte . . Charlotte 


John: Christopher: PriGe. jis: .s2ccccessssoedsh Gebadsiagasstedeaasgudebendasssucsseccacssipadehiecsasdaeast dedasiaylaledessiay Sims 
Alexandra Adele Price .. ... Salem, SC 
Hheigh=FranGes : Prine ssi. 2215502200 cess; sevdsssessseinassbicicatsaeissuedaseheatsadccassaavdsGacassiaadsteedeitoye Mooresville 
TharenNiC Ole Priv etee i258 sade sas Tosh 2ea0h sb caSacd esi Gases GE pDeataadsshdasSeate lactase cettipan cals Flat Rock 
Willian Melanin: Bug his 22155523 cecasscyudss ictus susudtegest au Gul WadatatescetiucassaendihSedaselaedstiedesieystebeds Raleigh 
Cher Marana Lilles Quibang Greensboro 
Dillon M. Quinn .................. Greensboro 
ALEC KrIStop Her QUMMG a c2s555checteedcsecerTosedicthsdacdacdcasbaelenhedbssbelesdancassdnsSeokedeadbedectancdesnussecs Charlotte 
Stephanie Elaine Raborm ...........ccccssssscsssscsseesscssecsccscessccsecseseeeseesaceeesseeseeeenees Winston-Salem 
Mary Claire Ragan .. Virginia Beach, VA 
Ceenia-Gitanjali: RamMbarat:....:c:cccssscevessscdcsssecsesceacsssessssecdassanccencesessneucesieddzsaecaesdedeetansé Chapel Hill 
AVSJAMGLORAMITOZ: ss 52550 Fes sseccetacdssecegtsshedacthstactacdesttnedsshede sGhedesteciaatiacdosteieticeess Coral Gables, FL 
Brian Alexander Ramos . Winston-Salem 
PSO A I RAs xcs dost so ui ns P28 2a cach inesdeabedas dha gas Buedcaada cel eadassbadsctacdasoiyadestecaaibactsbredasstusleets Newport 


Mary Elizabeth Dato Reed ..0........cccssssessessscsecscsssceseseecscecscensesseeesseesaesenssessseseaesaseaesaes 

John Wesley Reese IID .......ccesssssssssssecscsscssecsscseecscesscssseeecscesseeensseeseeeaesaeenesseeseees 

(Christian IRCOSC: c2ic2it43 fasce2ass sas cedesbbbae vacate danas dedassstedselenadsiseduaceéassanedsonesctuinueaceedisyaslee 
Samantha Leigh Reeves .... Bs 

George Duncan RESAan Ie .i:.:cs3scesssceudehxeksasinedsadesaciausiseagaeishnccstacdassavadsbieaddbionteetecstaees Fayetteville 
Gina: Greene Regain ci.tss.21si5 este cdesaseadastediatbacssTacdasasealsakedisbiadastscsassunedastediauia Wesley Chapel, FL 
Caroline Hampton Reinwall ............ccscssssssssccscsccsessecscessecsnsseesseesaceseceesssesesseeenesseenees Durham 
Joshua Edward Renz .. . Chapel Hill 
Rebecea LymmRMeme yc. ccssisccceesscevdsssagcassencentedesesnsscsvedatsbuadettecssbgnedsbeclddeis caeededesteusce ede Raleigh 


LICENSED ATTORNEYS 


Justin: Lamar RICHALASON: ss cc.sccsc2iscsseascscceceseasescscasveleasacicsseveaavecatexevteasesseners Mechanicsville, VA 
Erika: Nicole RICHMONG: .siscsccsssscccssccsecsecscsieseasetscisvsvasseisacsuasssssacedaceneaceaseisscssasssseianavees’ Greenville 
Isaac Paul Ridgeway ... .... Raleigh 
Ula LOAM RIGSWEE wins. ccscssscessaccesssesssssssecseetensascassaesasseasesaveseasaacadsnseuessacsésievaneshedevensess Louisburg 
MAUGAS RACY. cessecss set veseavecscaxscessycossuccesdasasdessvessacect tex eceastvssevseeysausentevestanascscateeecs Myrtle Beach, SC 
ATV SSa/ ROSE RULCY as isces-csccs cevecsasacescaseesccsnsacesssvanscesdes¥es-asecucssosoass suede cezsacsasesseoma suse ieraxeasteee’ Sanford 
Evan Sparks Ringel ..... .. Hillsborough 
William Jones Rivers IV . Winston-Salem 
PAXtOm Sara RIZZO feces sescescaxscyeaveczzxvectesvscices cvs asedscaseveasviaasivesea suscatanterasaueasstosssessestssees Fayetteville 
SHANE BEY CROCS se. cccasessccsccscecectess cutest csssasdeecaseve~ct cas sasessapsasacescosesacedessospaessaacaaees Greensboro 


Kendra Diane Roberts ... .... Charlotte 


Rachel Fallon Robertson .. . Charlotte 
Casey Taylor Robinson . Greensboro 
Malindi RODINSOM i sssvi.csccccssvsscacsccievevsssaccseciesessssaasasecesceacssssnsaesasseiasastaseictciaatessateadsnenteals Pittsboro 
Kermitt W.‘RODINSON si: sisccssssccasssceccssetesstsssasecescescsceasereastsacsiaceascsacdevevensstssesiestacessateres Kernersville 
Taylor Brooke Rodney .... Wilmington 
Ali@en: Marie ROGOIpPI iiss tscesysasecasssveiiasesaeaseseascecstassoscasvssesveceasesesten voseqsecacaeecoeanscateree’s Fayetteville 
Adam JOSeph ROG BUCS esicccisceccdsscccessscccssasesssccacssesaectacscaseseaseasacesseuessestiasesessescsdazieasastéad Raleigh 
Maria Ignacia Rodriguez Kmec ... Waxhaw 
Lindsey Turner Rogers-Seitz ...... .. Morrisville 


Camila Mariel Rohena Maldonado . Charlotte 
Nicholas’ Christopher ROWE 2. zccsescesicacascsyaasccncesvesqshecstesovecsassndascossaenedeaveseasesestanvencaseds Durham 
Jarreté StePHEM ROMAN: -sesevccessscecdiseescasscccsxesvasnscs ies voseaeteisseteasvecetexevtaasssderseons sasestan Anderson, SC 
Kathryn J. Romo .... Greensboro 
IMAGISONMROOE sccdszesvescavececaxsvpsssccszesveteasasiessscssavecs tax ovesuesaataeenssuseatexsecassassersoriasseatenderioees Asheville 
Bradei CHarlesROSG: ssiccecssessccsecececessess cxscsscssaasccscesevenst cacsatessansasacescosesaccdessonpasssuacanees Mooresville 
TPAVIS') CYOTME ROUMSCHIG | :cscsvccszescescescsscssecys suscscexvecessvesiss ovyeauscnziveveasesadéasessassteacanconstees Durham 


Kenneth James Rousselo .. .. Lynchburg, VA 
Mathew Ji RUDY: ces soscakdecexscvssscecssvetdasesscesecesscecs tox ececestssssseen suse tevietasazeseneoriaasectaegiaae Charlotte 
Jamies Aldred! RUMMey Iie cvsscscesscacsseosscsccsceveseasccescasees-asicaceveseaseses das coteaacesiseeseasaseasinees Taylorsville 
Aaliyali Jamal Russell ssccccscceecascdezivecsscsscdcstsseascccetasvescavecaesvecvasescstas cotaasaciisastoaseseatiness Greensboro 
Alexandra Brianne Russell ..Alexandria, VA 
Kaytlin Ruzicka scicssccccctcsacscecescsseatsisvzesstsssstasessescacaxsesnssasassseseasscaievevsesstssasaeveisieaadansvess Knightdale 
Patil SACKStCGER sccsscssccccsctscsscecessecsisezessssdcssesessoscacesivsesuscassseseansscedssavanseicdesaesessesaadanseactss Charlotte 
Christopher Wilson Sanborn Summit, NJ 


Lexus Tiel Sanders ...... Raleigh 
RObyt NiCOlG/ Sanders sssscsseceeesecszscecsasccus cas ssueasecazaveesasvecncisovvaasscadeneeniaosesesteeeaassastaaseseavigecteess Cary 
Edgar Emilio: Santiago UD csccccsscccsscscessscscsssssascsseievavanssscacsaesnsssacedasecesceasssssveaesases Winston-Salem 
BHrnily: AUStin Satterd eld csiscccpcssecaceveviasscescasesveasecazscevsasvius sas esbassceaceveesaanacdsaresvassseadaaeencdee Surf City 


Spencer Norman Scheidt .. 
Jon Anthony Schlotterback . 


Tracey Lee Schneider ........... .... Holly Springs 
Christopher Ryan SCHTOCGCE e.ii.cisesisices cos ssssssccscesevsasteessasesvastscatesesuisascncatesers Jensen Beach, FL 
Troy Bugene Schultngkempe r scisisess.cccccsesesssscecacecessescscssscszsascaiss csteasscecseasesseteataaessestanes Raleigh 
Andrea Maria Schwehr ...Wake Forest 
Gregory Tan SCabDOIMe eizciscssicssscecessvsessicicssesessoscacesiveesuacassseseansscedszavanseicdesaesesssssadunaseatss Charlotte 
Claie SUZANNE SCAMS. éacciscscseeacescecsisesessssicasesessescaceasessssacasssesyassssedevavansstedasaesesceacedazeaeates Charlotte 
Stacy Revels Sereno ...... .... Raleigh 
Alexander Joseph Serkes .. Raleigh 
Monica Layne: S@SSOMS? saiisecccacscctsiessacascecsicsaassssecacevesctscscesscsceasiaies sstesassecceatenseseacaateaeataats Raleigh 


LICENSED ATTORNEYS 


Alicia Evenstar SCSSOMS ...........:ccsscsssssscsessccssssecsecssceaecsessceesesnsensescenseesecaesneesaeeresnesees Asheville 
MOAN: LES SORCOM o5s2s,:. 225: ho. 20 sedass saudades ya teh eeg 2st Ouse Med Doh oaeuk sep saseae ab dass uistdgartbpei ay Charlotte 
Charles Isaiah Sexton . .... Charlotte 


Adella Grace Shaffer .. ... Smithfield 
MOAI ANY a: 2 tecats steeteetadceste sc ca teadtsc ceseheadea Cece te cde sesnstentedicsseteetasdestinats stetactbcrstaccesttercetedatetcy Cary 
Kaitlyn Rebecca Sharman Reducindo ..........cccccesecsessecseceeeeseeeeeeaeeeeeeeecaeeeeeeeeeseenees Fayetteville 
Te Orea FAs SANG oh et cess ta ects cases be aces Secaalh cee Seca satn ale onedbascteatandestteatsstadactecpecteccesssantestedasstes 


Shaefer Allen Shepard ... 


‘Carlt Melissa SMOrmans .2i5552.c02eccsssedestedasdaacsetacdasives?sebediastodestacdassanadestedsadiodsilacdissbenduen 

MU VIOE DAV IC NCS tes ocak tet ase cs ce vae see he keee cc deaesessedctsedststarestevdesuivetsetetaesisvaet leg 

Kevin Siebs «0.0... 

Robert Gray Simmons ... 

Kalyn Nichelle Simmons 

FR AIM DP OUSIAS UMON, 455.2435 555 200 idsss sesdssvededeivndsbezdasiousdshaedasoioazsbecdassaneabsedatsiegistieaitipaidis 

Clim Michael Sun ON: 4.5. 24515 2s s essa yesdestediataacasSucdasstholssigdisth vdestacdassnedlsWedssdtvatDeedadigastdeleds Raleigh 
Rishi Singh .Sugar Land, TX 
Savannah. Marie: Singletary sioiscsssssevtecsecssdaacsetacdasiaeslsshedisshsdesdacdassanedeshedssdivassDaecasssoytebueds Raleigh 
PASIMIME M. SINGIECOM: 2.05. 3:25iasisesceessenvssokedssssenesesneazpaesssnsadessdonsssacgessonnadoveassssazesusneazssesdenenes Candler 
Harris Samuel Sinsley .Columbia, SC 


Heidi Rose Sinsley .............00 ... Matthews 
Austin Katherine Smith Sistrunk Wilmington 
REBECCA: SAM OM ass 52555245 ledees tess she eli dess Satan dedazicesdass s2usstes sub dedansaendsi dase sudebtecestoastestade Raleigh 
Ross: McNeill Slaughter’ 2:i.icctecdassiesdeakecistbedestecdssssasdantedisdisdesbescasidesdostedassbescdte Philadelphia, PA 
Brandon Patrick Smith ..Hollywood, FL 
Christopher Grant Smith ..........cccccsssscssssscsscesscssccsessessccssecensseesseesscsesseesseesseeensees McLeansville 
(CG OM ALNEUE SITE, 2.052.558, 42<0sede ss cevaesueezessetestccacseinzdsbsedacssaccenecdeseesucsosedessaandeesvedestedie Austin, TX 
Evan Michael Smith ....... South Charleston, WV 


Alexandria Danielle Smith ... Greensboro 
Wallis: Granth TUD 2 tac tens. ciaaee, 8020. 22s eeastacacstseetactestsuetentedeastcesatastacsteatestataste ste Pacceseins tea tele Raleigh 
Samantha Nicole Smal essss scsi sesssscyecesicdaaesvesetacecssieateeaciiasdacasacadacaanndsstgdessbvcestacesss’e Thomasville 
Blizabeth:- Catherine Smamthi s. .22:.cissc52enhedisthedastacdasaesdeadelistbedesdnadassdasTasledealbscclaccssnsoedaudes Durham 
Kary] Smith ...... Danville, VA 
Olivia Bridges Smith ... .... Salisbury 
Jennifer D. Snider .............. .... Raleigh 
Blizabeth: Marsuerite:SnOw iis. cisssieeehedisibekebaedsssdeseadeliilb slesdandssndeslasledesdlsasedacdastsupdeeieas Raleigh 
KAD ORT YS GOR 22355252006. 2es5 82 2ececeess cine bzschexestecacatoayisGcadassSis detcceestaeadsuiadazesazateceaatseee 

Samuel Preston Spalding .. 

Kristen: Marie: Sp erg ints: ie; <2stessescesssseyvdesiedaasdveseteqscssioadseascsasdacasaczdacaaundsslaaessivcestanesteue 

Corinne Nicole Spencer ..........:cssssccssccsssesssecesecsscseesscesecesesensseesscesscseesessseesceensseeseeesaees 

Kevin Patrick Spilman Kelly Port Orange, FL 
Wey Le Gs CANN 2255228052 Se2280s ois a ede coboadesRecasdbagaebaedansislsubedesshacestacdasstnedesuedssivasebendesisas@estade Raleigh 
Rachel Mae Starnes .... Greensboro 
POSHUA RODETESCCOOIY: 5225.5. c0cecisnsesdesSedacdhasasSnedcausgeRestadastbadastaqaisbapadestecasibaceebucdisnoesieeceas Raleigh 
Christopher StepM ens i. 21.5 5205 facssscesdcuned cas daedesdedasasid subgaadsioeduaccésssanadsonedcsuivassldagabiyanddeelitils Nebo 
Isabelle Rose Holland Stevens 

Wesley Alan: Stew art cee c2<c.t.scc0sedsesserceheadeasiandendeiacsinhceheeheaeiancstscdasouerses vadaaetutescdeuctanendebbeds 

Robert Jeremy Stewart .........cccscscsscsscsssscsseescssecscssecsseesssseecseesseseeeeesseesaeeeeseesseeeeeeasees Garner 


Garret Benjamin Stone .. . Winston-Salem 
Savannah Jane Story .. .. Raleigh 
Mi CCOrie Tay SCOUG a5 tes sch s85 seca tea cuss suet sedate a vdsieacabsyh fui cad ses bun deed esuss optic Ga eadeadecatinyy Greensboro 


LICENSED ATTORNEYS 


Madalyn: Ma Strabll i ccsccsccccssesesscssctsveveesascscsuesesssseecassvesesaecctuscaasiicadssestaaasacsevarnsseseacaaestsanaies Raleigh 
Atllie Hawes Strickland scccscccccscccciescssessssacssasesssscacsatesscsasachseseaseasatessevessastsasesesseiencazsvacatecae Raleigh 
Macy Brianne Stutts 

Katrina Reme@e Summ O8 iis is.sscceccacexevissscuscetesacascesceeveesesaasaseseassscacesconsanecnessovaes Spring Grove, PA 
Walia Damiel Swain «avecscssecsssscecsecvesdessaaessvevssxece tex cvesetvssesseeyaavecatavectancsescateov aadestaxbensdhinecanees Cary 
Morgan Swink ......... ... Albemarle 
Sarah Sykes ............. .Columbia, SC 
Andrew Patil! Tabe@ling: isiicsssscssccccsseccasesstceansessstcacasessssassedsvteasascisiesssssasesazasesceacacesveueaiess Durham 
Rachel! Tachamancicssiciscccsacasssesssscaceisevessestcssacessescecexsesnssassevseseasstcaievavaesstscasaeveissaaaiazecesd Oak Island 
POW StEPHEM Tagert <..ccéccsscescssccscececsasesscceeasesssteasaseessctasecsevseasascaisiestessastsazeseaseacaceaveueass Charlotte 
POMAtHAM Taggart cscscessiscscsscevscszcaissccesssssccssasssssscscssesssstasssaseseacsasadsssevashasssstasessssesdézsveisivess Raleigh 
Evan Austin Tarver . Lexington, KY 
Matthew Kenneth Taylor: sxccssscccsssceieascsscesscesscecs tox ccccescssssscenssvseateveetasazesisioorecaseaceceveatss Charlotte 
Haleigh Renae TeegarQenn :iiciccciccisicscessscccsiessessscssavesescescscsuscscsassaisisstaseisecseatesseteatanas’ Cheraw, SC 
Calleeshia Andre's Tee ess dacesecasccstevesstaccecessacvasuscazareceasursssatasepasteatevesensentexieoeinesés Winston-Salem 
Jordan Elizabeth Terry 

Marissa Liymiqueé TOMAS: ss.0s.scecs2scsetcescsaerseeesaceca cox vveastvasaasosyaaecatenecsasesascaresvaaasescantonscaees Durham 
Callie Shannon! THOMAS: isissccisccccsscesesssctcacesessescacssseiessssncssassansscedssasansessdesaeseassavedavasvasasss Durham 
Christin Q. Thompson ... .. Murrieta, CA 
Emily Ann Thompson .... . Winston-Salem 
Sara: Bethy THPOCKMOLUON jAvsycesedezscectessccscasesseaseescassvsasivencixovvaasecaduneeniasscsatesnaasesteaeoisdusesstxeee Cary 
Owen Christopher PNA as.ccssicecscesiscs cusses cosaascessassv'snss caasasesssanséacestoseeacehtesoceaasdeatstesssat Charlotte 
BTL TOG secsg a does zes ccesessesextccseasedicevectisscescesesesayecacexecsaatiagéasedeasasestextonaanucdcacosvaessaads Lake Mary, FL 
Timothy Nathaniel Tomczak Raleigh 
Dale That Ton is cscicsseesssvcascavavessizcacesvesesssstcszaceasescecersvensiesaeviesiassacadsveveasansecsietaasssescazaxessiaéed Raleigh 
LaChAarYy Richard “VOOM AMG: wvyissicececeessss cusses covsascessessvsqch caasesesssasséacestoseaacentesonesasséed Columbia, MO 
ANEHOMY: TOPOSSIAM 26s esecscexssesssceszss coszavzsdescesvasusis tes voseautsicseevasvecstexevtasssterssonisuseateviens Encino, CA 


Robert Taylor Townes ... ..Carrboro 


James Anderson Tran .... ... Matthews 
JOLMTEY MES TLAVELSINO sess sas cssassséscascessssncdceveseasezesiabteseassduceeeseasesdsiet boseaccesesseseassccatanss Wake Forest 
Saraly Mackenzie Traynor’ svsscssccazsvecsesetadcasesvasssdacesvesesstegssteseasstetincoseastederteseasascstes Cowpens, SC 
Clayton Randolph Trice .... Raleigh 
Bithan Andrew Trice: sissisccscecessiscacsssececsssscsiasvascscedsvavasssvssasaesessiaaatavecesceasesssrevessses Hendersonville 
NiGOle SUSANTe: TLONOLONE xs esiés2ecevissscxscstesacastcscavevensh cus sasessapsacacencosesacedssonpaastasteaees Fayetteville 
Stephen Baxter Trull ......... .. Fuquay-Varina 


Matthew Michael Turk ...... . Charlotte 
Anita Catherine Turlington eis ccicisscccescssccssssesssscacaavessstacacassseacessatessevessssssssesesseseacazsvsiestée Clayton 
Stephanie Lymette: TUNE sivscescccsceesssecxscas csseanccscessvsnshecssasessassscacescosaeacesserexesseseatases Huntersville 
Alex TimiOthiy. Tanner a sirec cesses acesazssceseasecscstsseascscetasvoscavecacersceasescstes coseaqaacicseeseacestatereed Taylorsville 
Alexandria Paige Tuttle . .... Raleigh 
Ravyn Annette Tyndall .. Raleigh 
Sarah Elizabeth Tyrey ... .... Raleigh 
Brittney Nicole Tysinger Charlotte 
Matthew JOSCphi TYSON sisissecsczcccssascessascasessecensuecs ieveveeasssacvsccvsasnéa dev evenaacascasosactsdenteceseaste Charlotte 
Anastasia Isabel Urian Los Angeles, CA 
Brianne Lee: Vat ApeldOO ris scscdszsceessssccsess esseasccscesieseshece cas osyassséacsscossasscdeeseseansdentaneeness New Bern 
Taha VANOVIC? as scctescvssssecacssesecsssaieveseasascscsiesasssssedacscesseaeccsuscvascisatssestasessdevatesseseacsaeeaectaaes Raleigh 
Merriwether Caroline Vaughan .. . Charlotte 
Alexandriana Venters .............. . Charlotte 
Saraly Vera: el Carpio s.iescasvsscsszcazesessasecxscasossaaedeacensesqsnecs sasesyassssadsseousaocegeeiesessessstasieaeaseeed Clayton 


LICENSED ATTORNEYS 


WHCTONDE, VAG 22s. 2iecesice ech te cst ctectscoesteaad sates tee dsctececatn tock 28155 cdsctactessgesteseates Lakewood Ranch, FL 
(OMMOP ROSS VANAS as. c26 catesstvectsesees conten fuss eect eaaese cand ch uataesurast soessecoelst tastes dese taceesayeea ted Clayton 
PRATONEW al Clef ioec seaesece sie o Paes chet acesteeatestadacte tactacceateastest a facut ctastaatasiteitestadedesitactaceatetee Orefield, PA 
Katherine Ann Walker ... Mount Pleasant, SC 
Savannah Dale Wallace ...........ccccsssssscscsssscssecsscssecscesscesesensenesscesaeseesenseeeeesenseeesseeeaees Charlotte 
Martha Elizabeth Wallace ............cccccscssscsscssscsssssccsecsnsseessecsscssecscesseeseeneseeesscensesaesensanes Cornelius 
Timothy Harold Wallace. ...........c.ssceccesceicsshessccecdssssecdesnedissieseeoncsacsuaccesseciaizeccetacegeseessnd Cornelius 
Thomas Edmund Walls . y 

WRN WANSI Noe oct ctats ca ctehced fens teeta cde hee leatanasinceesta ede subs stata luesbonccteadesets cease dasthcreMccacsstuessslé 

DANS A Wal Secs, ses 50k 208 cates tae taegats conse setsaehscestccsestosnicsadaseaesestecaeseineeetelsssheneeetecseees Greensboro 


D@am Noah: Walsh x: .y5 iu, 22515 2staedasadealastecaataacasducdaasiheleshadbsth sdeslacdassdnedlevtedssdbgaeDaedsiibptesaeds Raleigh 
Natalie Marie Walters . . Winston-Salem 
MOSHUA AMES? WAIN 2.525555 Sistas csshsacdes¥edasibadesaadcaipusdebtacissbacastnedesataadestedaainagectaceasovestele Charlotte 
Alexa Christian, Warner? i.i.i042ckreeisisevassvedsdeiazisiegdsasiyecshusdassaeedsusecesaiyndbtedaasaneestdecstsyecese Charlotte 
BENJAMIN SCOCE WANTED: g2iesschcstecdesadeadesPecsstbacastacdasassaloskediashodestecdassiyadeshedeadbsdetancabsandens Asheboro 
Tritha Jasmine Washington . Holly Springs 
MUO VOTE WA aha fisted eth shiek iscsi esta ada sabe sdactedasthacsstucdassinaloshedisutydaslacdassousdestesusdhodesTeadsstonvatvalis Denver 
Eirin Tei gh Weatherman: 2i..:.s2s:scdssssy5desiadssiheusatdadatavesdsessdassdeuset dedazaaaudeslgdeshiedsedcnaizsvesdsbbes Durham 
Carly Stoltzfus Weaver .. Greensboro 


Andre Xavier Webb ..... 

Dylan Nathan Wecht 

Katarina WeeSSICS 255 5.5c3:i1555205seestsvesdaiiaoissSuuan’ sedans caylavsgdeihlen udegassgandsi Jussi saisteecusa topdeavelatiSes 
PamMara SHOrG Weis WMA 2552.8. 855555sToa he Leal se slacgessasTendeLisdh sles dnedestdasSesledasdicdestascaasss Wake Forest 
Sean Benjamin Weiner .. .... Charlotte 
FLAMIMAN WCISS de oss ats ie52s5 5,2 ach oi estandshasdealedesdhadsutacd asi dusdesbedhaahedestncssasdacdestedacibsdestaacssbiavdecs Charlotte 
Bena: Gatherime® Welle i .223:50:243 cece. sesdsssessseivassbied cat anedssacdassdeaesuaccessanedsaGecsssisadstiedestage listed Raleigh 
Kayla Dominique Weldon .. . Holly Springs 
Karen Felicia: Wellington. i.s2c2scssssspodeheessasincascedassansisekacassivccstizésssanedshiedsssioasebieg dls pay2esuadess Wilson 
Shelby Elizabeth Wellmon Thomasville 
POMM= THOMAS! WEUS «ici cdssssescetceeisssevcssedsssianassegdcabsyecesasdahstacesudedassapadshteccasdanattdedativasiseiead Raleigh 
Katherine Anne Wem pe ..........ccscscsscssccsscescssecsscsaccecessesecseceneseesseeeaeeseseessaesseeeneenecees Austin, TX 
Taran Alexander Wessells . .. Williamsburg, VA 
JAMES: WeldOM: WHALEN i225.5c5citecdesssecdeaSedasshezasDncdeaibasdesie UisibedastacdesodoalealedisiScedbbucdasnsesdssiedd Sanford 
Ann Elizabeth Wheat .. . Charlotte 
Caleb: Alam: Wheeler yy 2iciti.15 822s edesadealeihedisibekasSacdess le oleal 085 Sasbas dass DasTeMedeall slelacdasi vues Lincolnton 
Emmett James: WHELAN 215 5512s0 secs ssepadelvacxashensatledass bests ledassies ut dedassauvdsaligdasnisusuteeerasyantaed Charlotte 
Charles Gordon White .. Durham 
Pyler SIMMONS: WHICCEMDETS 5 sess sessssiedctaivacsdecdassiandsssedcsaloacebiecistanuseodedaialesestdecstbyersaboae Durham 
Pamis: Kathryn: WH SCOM 52/2. cdses yesdes edi sihoaestaccessdaedesyeZiiih eJealaadcsibealesiadastbelasticdesstyus Hampstead 
Kelly Nicole Wilburn. ................ Germantown, MD 
Danielle: Brooke Willourm Allen .:.....c.ccccccssscsstaccasasestossecissnecestanssssseessetedeadeenseceacasssenss Haw River 
AAMT AM!SS Wi COX csi 2c24555o2eabe disk snedsh vadsteiazcsdeadcahsyecshusdataSesdsuseasbayhivedass bessatecesdanestasledssass Nebo 
ASWMCE! CWA CY sadasi nay 2ei sc 2asshcleatced tah sa cdusltadacdbanssaedesusasRestadastaedastaesisbsnadeMtecasTeacassledatioes Greensboro 
Matthew Colton Willams. .:54:i62cccsssscedsssessteinatesicicasanesesvedasataetsiacesssioiasbaciassingd North Wilkesboro 
Regina Arianna Williams 

Brittney Antoinette WilliaMs 0.0... ec eccseeseeetcseececessecsecsecccesseesscseeseeseeeseecensesesseeeaees Charlotte 
Pamela TS Williars 307.15. 229s sasdtscdeshipedastecialeacasTacdasasne?sekedistnadestscsassinedestedesUnsdeutasdsssicedien Charlotte 


Chloe Ann Williams .... . Winston-Salem 
Karsin Alise Williard ... Raleigh 
DDN ATA: WANS 3353255 coe 26 oul seg is Sate aasa cyte cadias sup deadedatiaes Least OSes soandsa eta eects sos cabtae Raleigh 


LICENSED ATTORNEYS 


Chelsey Leight WilSOM | iiccccsccccsscscccssveseastcscstaceasasceceasesnasecacatesvaccacadsveseasasescsiesss ssssecasapesezeed Benson 
Mauren sASHICY WILSON scdiccsecscssscezsceessateasecsvuessscidavevs-cascscssesssanscacixecesas cxseaneess sates Coatesville, PA 
Nathan Ward Wilson 

Megan Donese WilSOn-BoSt sciiceicicssesesstcsesessscsasasesesceasacsssssesssesiosenssosisscsaasersatendes Odenton, MD 
Yvette Ceandreas Wiltshire e.ccsccicicesessccceciesesssssstacevesseasesssseuesssestatesassessccsanseisateatstestacts Charlotte 
Jessica Lynn Winebrennert ... .... Raleigh 


Hunter Blake Winstead ..... Raleigh 
Dynasty Christine Winters .... Apex 
JaANet. BULKE WATCHED sess cssvsscssscetecccsesessccscncesssccazesvereataxessvscessuseatsiesasssasecazecesseséatasveueasdss Durham 
Broek: C.. WOLt a sticcciscccsctcascscsseacascacsisszessscdcasesessoscacesiveesuscacvseseansscedsvavaasescdevaesesseauadareeeatas Charlotte 
Jacob Willoughby Wood .... Charlotte 


Austin Blake Wood ..... ..Leesburg, VA 
Abigail Louise Wood .......... Greenville, SC 
Zachary Hunter’ WOOlW GAVEL ssiciscccsassccacasessaascéscesvesnsnecs ios osoasscencascossaoneseareseasasistanvesss Morrisville 
Madison RONG: WOSCHKOMIP’ iasccciesssescassssccseces ssscacexevenssccseasoveeasecazexeveaseoadiassseiaeds Indian Land, SC 
Matthew Donald Wright .... 

Jamison Michael WHIM: xcsecscsesscsctesvesecscedescecvasecdszeveseatacscevevessvccstexentassssscraesniesseatoveess Chapel Hill 
MDZ IVETE DIAG ccacsnsaceuetesavavees on sysausvesevasnes onsdedantesd vssuns widasavarecesatesaunsendudvnsdeatoesentesaunveneeenaens Concord 
Laura Elizabeth Yanka Kernersville 
JOSEPH VAMK GLO WAZ .saccs sesscscacesacescosscocencevsseasecesiabevseasscnseseseasesus ies coseaasescescvescndestecess var’ Charlotte 
Emily McKenna Yates . ... District of Columbia 
GolZar YazdansShemas 'iiissscscessascecssveressscscssesesseseeceasvesssscacsiestassscedsrevsasassscsiasasseiescazade 

Ataber Leigh YOUNG: a: :ccccssccscscscatsscetesasscsssasesssveacssesssctaaasaseseacessatsssedasasstsatasessesesdazssasaseées 
Nicholas Allen Young .... 

Jordan Leigh! ZACHMMAN: cccssccecccscctes cecasessacsvasessescacasesesstacasavsseacessalsveevesssscsssasessescedaveeenacased Raleigh 
DPGan Ma: LOM os. ssescesecaestisscaseseasaacacssveuessscscateseasasaeceesveesuscacauasssssacedessveasanseisaevaasasandazeestede Asheville 


The following persons were admitted to the North Carolina State 
Bar by comity by the Board of Law Examiners in 2021 and have been 
issued a certificate by the Board. 


Joshua Daniel ADram ............ccecsesscesecsesseeseessesnseeesees Applied from the State of New York 
Daniel Michael AWA sccssccesasassassassescestaqsiastecsatsasisseeaistesseast Applied from the State of Georgia 
Ana-Helena Rodriguez Allen .......c ccc eseeeeeeeeeeeeeees Applied from the State of Georgia 
Stephanie Amiotte ............. ...Applied from the State of Georgia 


Rebecca Joelyn Anavim Applied from the State of New York 
TOM PAUL AMHONY. secsssssssdatssesesiseessensesetssvaaisvesstaesasseaeatsrcaenyeses Applied from the State of Ohio 


Keely Ant m yy scsisec cases sescess stvessiseiesavsah sh sdeaazscstsearsnestsapstazs Applied from the State of New York 
Dame) ASM AN ceissec cay ssssecdesssuyessisdiesctey steauaaivassstayssestsatslaxs Applied from the State of New York 
James Bailey .... Applied from the State of Virginia 
Angela: Yvette Baker sicisdissssssesiscesssssesesssvastsssssiavessoescsstsas Applied from the State of New York 
Daniel Mare Baker oys.crccccestvecssscescsessssssdiisisestesiacatvers Applied from the State of Connecticut 
Asher Ryan Ball etesciscasvacesssivsesucdesessveass sveisauyeasieesessvesvsxeats Applied from the State of Nebraska 


Anne Bande \ssessccescscessves ... Applied from the State of Massachusetts 
William Howard Barlow II .... Applied from the State of New York 
Benjamin Cabell Barrow ..........cccscssssccssesrsssssseesscseesenesees Applied from the State of Virginia 
Lucille Catherine Bartholomew ................006 Applied from the State of New York and the 

District of Columbia 
Richard Brent: Bates ii iccsscesisssctessscssssveceacesssstarceestesesteds Applied from the State of New York 
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Bryan, Lee Baysinger i....i:ci.cdcsscecsssverdesketiathedesteesasasesdostedecas Applied from the State of Georgia 
MOWUB ONG GH aise oc cstssedesssdetesasicederesssusdecaaedssendseesaannet eed Applied from the State of New York 
Christine Wilkes Beninati .........c.cccceceeeeeeeeeteeneeee Applied from the State of Connecticut 


Demian John Betz .......... Applied from the States of Virginia and Missouri 
Charles Constantine Bletsas 2.00.0... sceeeeseseeeeeeteeeeeeeeees Applied from the State of Illinois 
Carla Michelle BOWen0 ..........:.ccccssscssessecsscescsseeseeseeeesenesees Applied from the State of Arizona 
Matthew Beau Boyer ...........cccscssscscssscseeseceeseessessaesseenneees Applied from the State of Virginia 
Tan Kyle Byrnside .... Applied from the State of Georgia 
Valerie Caldwell .0......c.cccccsscescessssesscesessesssesseeeneees Applied from the State of Massachusetts 
Soren Andrew Campbell .........:cccecccscssccereseesseeeeceeeeesseeeseeeeees Applied from the State of Ohio 


Hunter C. Carroll ........ 


Applied from the States of Georgia and Tennessee 


GOOrge: Ts: CASPAR isiies icsiegsssiesdeteedesipaebtedastiaddetacsctibesls Applied from the State of Connecticut 
Anthony Cavallievi .........cccceccsccscsseesesseceesseesesseeeseeseeeaeees Applied from the State of Michigan 
Cristina Esperanza CeYronn .......:cccececsesseceeeeeeseeeeeteeeeeee Applied from the State of New York 
William Chabb ..........:cccssssccscssscssccsesseesscessesessessessaees Applied from the State of Connecticut 
Katrina Natalie Chapman .. ... Applied from the State of Massachusetts 
Bry CHAP IZA, .c5cesoccssceccssteccetseessseessoonedsstbeccsdececdooesecndeds Applied from the State of Maryland 
Patrick S. Christensen 0.0.0... cccscecssesseeeseecesseseeeeeeeeeees Applied from the State of New York 
Lisa Conserve ............. ... Applied from the State of Massachusetts 


John Harper Cook ....... ... Applied from the District of Columbia 
Brian Anthony Cordova .......cccceceesesseeeeceseeeeeeeeeaeeeeeeeeseeeeens Applied from the State of Illinois 
Melissa Jennifer Crain .........ccccccceceeseeeeeeeeteeeeeeeeeeeneeee Applied from the State of New York 
Richard John-Page Crouch ........ccseccsesseseeeeseeeeeseeeeeeeeeeeees Applied from the State of Virginia 
William Thomas Daly Applied from the State of Ohio 
Matthew Czajkowski Damat0o .0...... cece eeeeeeeeeeeeeeeeee Applied from the State of New York 
Katherine Wilson Dandy .........:cccceccceeceeeeeeeeeeseeteeeeeeee Applied from the State of New York 
Bennett David ...........0. ... Applied from the State of Massachusetts 


Andrew Chad Davidson ... Applied from the State of Tennessee 
Cara D. Davis ............... Applied from the District of Columbia 
Whad Alam Davis: ...2::..c0s-cicssseedecsacsssserceoesdezssescsecessdeansderees Applied from the State of New York 
Terrence Ryan DecKer ..........cccsccsseesssssesceseeeeessesseeeneeeneee Applied from the State of Maryland 
William W. Decker Ji. .....cceccccsscsssestsssesscessesseseesseesseeeneees Applied from the State of Michigan 


Ana-Laura Diaz ..... Applied from the District of Columbia 
Jennifer Bandy Dickey 1.00... cece Applied from the District of Columbia and the 
State of Virginia 

Gilbert Charles Dickey ...........:ccceceseseeees Applied from the State of West Virginia and the 
District of Columbia 

Joseph DickinsOn.......ccccccceccessesecseeeeeseceeeseeesecseceeeseeeseeeaeeeeee Applied from the State of Ohio 
Nicholas Joseph Dilenschneidet................:0:08 Applied from the State of Virginia and the 
District of Columbia 

TUS tH Ke WOO ty cs ctaszesey2aecs 270s oe <esedats gs cteche death ode vecesene seeds Applied from the State of Arkansas 
Jessica Marie Dragonetti .. ... Applied from the State of Tennessee 
Taylor Alexander Dugan ..........::.:ccccsssesssusessssescsssessonaees Applied from the State of Arkansas 
Christopher Douglass Eaton ........:cceeeeseeeseeeeeereees Applied from the State of Washington 
Jonathan Noble Edel Applied from the State of Ohio 
Vincent Robert Hisinger Jr... eeseeeeeseeeseeeeeeeeeeeeeee Applied from the State of New York 
Charles: Bi. MG eT an, i.i.ci56. fists ecisaessdestedaatoasestacdsssieadebes Applied from the U.S. Virgin Islands 


Vincent John Esposito .... Applied from the State of New York 
Haseeb Fatmi ... .... Applied from the State of New York 
Jaclyn Cy POCNCY: s.issesc.ccisssseecestescsscevssensdagsanedsesedassvescsoecs Applied from the State of New York 


LICENSED ATTORNEYS 


Brennan Baxter Ferguson .........:cceceeseeeseeseeseeeeeeeeeeeees Applied from the State of Maryland 
JONM-ANTHONY FUN ies. svedssecscscsssdacsscessasecsceresessecenzase Applied from the State of Massachusetts 
Eric William Flynn Applied from the State of Texas 
Richard! Wallan H OX «25.22; cssesscssececexevsasesadcasesvanesescasvensevecs Applied from the State of New York 
Melissa: LOrralne- FOX 2assisccsecssevecctesevscasssdessecvsscscadevevessezes cays Applied from the State of Georgia 


David Sanford Freeman .... 


.. Applied from the State of West Virginia 
Melissa Ann French-Lindsey ... ... Applied from the State of Oklahoma 
Joseph Nicholas Froehlich .. Applied from the State of New York 
William: Gregory Gaughtt isc.cccccscctsisvssssistessesesccscatsceceacansecsuense Applied from the State of Texas 
Holly Tym Geerdes cs.asceicssvesessecssesovsscosstevsesvessscadevescssacesens’ Applied from the State of Georgia 
Kate Sturdivant Gibson . .. Applied from the State of West Virginia 


Christopher Glinski .... .... Applied from the State of Wisconsin 
Gregory Anthony Goldman . .... Applied from the State of New York 
Michael Alan Goldsticker .0........cccccscsssceceeseeeeeeeeees Applied from the District of Columbia 
Kendall: Matthew Gray csscsccicssecazeveviessscscssssescssextecessssveaseacevse Applied from the State of Texas 
Caprisha Shirvon Greene . . Applied from the State of Maryland 
Nicholas Michael Haering 0.0.0.0... :ecececeeeseeseeeeeeneeeeeees Applied from the State of Kentucky 
Micah Deniatay: Halll 3. cccccccevsessccscescossasccscssessasaccadaxesteanesees Applied from the State of Missouri 
Michael Emerson Hall .... Applied from the State of Virginia 
John James Hall Jr. ........ Applied from the State of New York 
Scott Frederick Hallauer .. .... Applied from the State of Virginia 
Maura Ann HAN Gly. sicssscsccesessassccssesssseaaccscsseveasaccaseseessanesnceueves Applied from the State of Texas 
Susan Kathleen Hanley ...........:ccccccsscssceseesessesseeeeseeeees Applied from the State of New York 
David Nicholas Harling . ... Applied from the District of Columbia 
Jenmifer Harling sicccccssssscsssevessscstersesssessccsessesssecazaseeise Applied from the District of Columbia 
Reginald Paul Harrion ..0........:ccceseecesseeeeeseeeeeeeeeaeeee Applied from the State of Connecticut 
RODErE Ds HAG ez ceveeissacescssveseasecazexsvsecssadcosessasusescasvonseizes Applied from the State of New York 
Laura Winton Hays ............ . Applied from the State of Pennsylvania 
Douglas Scott Hazelgrove II ... Applied from the District of Columbia 
Arina Hehenberger ssicccsisscssscsscssscccstesssssisscsesssisctenssseesedesce Applied from the State of New York 
Richard! Alan HOIGGE -scscsccssecyessecscevestasscescoseseeaececaxsesastensss Applied from the State of Missouri 
Hyrum J. Hemingway . Applied from the State of Utah 
James LAWSON HOSED siisscsceseasecsssseetisascacevecessascscaseossess Applied from the State of Mississippi 
JASON. FTANCIS HICKS 52.122) ceccsseseces cas soscascesessnsoasesesserves eases Applied from the State of Tennessee 
Jason Ryan Hildebrand . .. Applied from the State of Michigan 


Patrick Hubbard Hill .. ...Applied from the State of Georgia 
JUAN HISHAW? ssccsszesvesactecscaxenssssscssieeeteavnsdearasessesestascoseaeesd Applied from the State of Wyoming 
JOM ROCK Well FUG ois ssccssscecsesscencsseessasecscevesesseves sass Applied from the State of Massachusetts 
ALA SAVIO‘ TAO ssccacervvianszescasecesasecazexscssesscdcosestaaszeszevessesees Applied from the State of New York 
Re@ vay Us HOLMAN seis. se cescasessctsececensvsasscadees vsvaauteacesvesqahecntesesyies Applied from the State of Utah 
Mary Ann Hook Swan ... Applied from the State of Wisconsin 
Riyant. Wil AT HOOSS ossc5eccasesseesccacscestasscxsces coseasteacassvseansees Applied from the State of Kentucky 
Margaret Hurley scssccccccsccccssssssscscescssssssssoccssasssssacessseseacasss Applied from the State of New York 
Josiah Stephen Irvin-[glesias 000... cece eeeseeeeeeeeeeeeeeee Applied from the State of New York 
Robert C. Jeffries Applied from the State of Ohio 
RiGArAO J CMS CM sci zéseesss cis css osscasscacexevoasesadsasesvaasscaces¥esesazes sas Applied from the State of Virginia 
Robert: Quinty. JOMNSON: sis cssesscextcazevecseseied asestassscacesvessasecgaass Applied from the State of Virginia 


Glenn JOneS ..........006 .Applied from the State of Georgia 
Sara Summe Josey .. . Applied from the State of Virginia 
Gan Ri KASD OM diss sevseeesaccscesesacasscacivevsaseceacssessiasesacavivssassensees Applied from the State of Georgia 


LICENSED ATTORNEYS 


Jordan Kaufmann .........cccccceccecsscsseeecesecsesseesseeeeeeeeeseesees Applied from the State of New York 
Grace Ann: Keller si......c..cicssscecsesessssccrasesndssssencsoceacessesasace Applied from the State of New York 
Jason St. Clare Kerr .... Applied from the State of New York 
Kelvin Kesse ......... . Applied from the State of Washington 
Jennifer Marie Kirby-McLemore ... Applied from the State of Tennessee 


Elizaveta KoOrotkKOva ........cccccsscesseeccesesseceeeeeessesseeeaeeeeeees Applied from the State of New York 
Matthew David Kusel ..........cccccseesecseeseeseeteeeeseeeseeenees Applied from the State of New York 
Megan Spagnolo Lai ... Applied from the State of Ohio 
William Patrick Lalor ..............cce Applied from the States of Connecticut and New York 
Kenneth sR: Lange ii...ieccctsssiestsicesssssgulescedaitneddetdedetsvesdaices Applied from the State of New York 
Brad Scott Livengood II. ... Applied from the State of Virginia 


Joseph Zachary Lloyd .... ... Applied from the State of New York 
Charles Edward Loeser . Applied from the State of New York 
Abigail Mi yeas cogs cs sce tsitie dash ogdubteeist snedesusdadaia aivedgaeisiapevedassieds Applied from the State of Texas 
John Christopher MacMillan ...........cccccceeeeeeeeseeeeeeees Applied from the State of Maryland 
Brian James Manikowski ... Applied from the States of Massachusetts and Georgia 
Morgan Alden Marshall-Clark 00.0... cceceseeeeeeseereeeeees Applied from the State of New York 
John Patrick McCaffrey IIo... cececescsesseeseeereeeeseeees Applied from the State of New York 


Patricia Ann McCarthy .. 
Brian P. McElreath .. 


. Applied from the State of Maryland 
....Applied from the State of Georgia 


Maryam Meseha .......... . Applied from the State of New Jersey 
Joseph Walton Milam IID 0.0... eecesceseeseeseeseceeeseeseeeaees Applied from the State of Virginia 
Mary Grace Miller ...........cccccssscssccstesecsessecsacseecsesseesseenneees Applied from the State of Virginia 
Helena Sue Mock .... .... Applied from the State of Virginia 
Andrew Price MOOLe .........csccescessesseescesecseeeseeseeeeeeeeeseenaees Applied from the State of Colorado 
Ashley Hodges Morgan ........:cccceseceseseesseeeeeeeeeeseeeeeees Applied from the State of Tennessee 
Jordan A. Morris ......... ... Applied from the State of Oklahoma 


Elaine Marie Moyer ...........ccccsscsessesseeessecseeeeseserees Applied from the State of Pennsylvania 
Michael J. Moyer ..... .. Applied from the States of New York and Pennsylvania 
Jason Abraham Nagi .......5:.:cccecsssseedessesesabessoteeessbnesestene Applied from the State of New York 
David Connerley Nahm ...........:ccceescesseceeeeeessecseeseeeseeeeeeees Applied from the State of Virginia 
Sripriya Narasimhan ... Applied from the State of New York 


ATMO: NOUS OM sa csi seats le Besshs Bist becistaandenteducihe2esUaccuasdesdendedTesiovess Applied from the State of Utah 
Eva Novick ........... .. Applied from the State of Oregon 
Cheryl Anni: O Brien ...260:.2:ss.0cectsecetsnesdaskedéatbecedecdiasnsdeebediass Applied from the State of Virginia 
Kevin Bjorn O'Donnell ou... ceceseeseesesseeeeeeseeseeseeeeeseaeeaee Applied from the State of Virginia 
John Ossy Okonji Applied from the State of Texas 
Lindsay Fulton Osterhout ..........cccceccceeeeteeteeeeeeee Applied from the State of Pennsylvania 
Eedrntitid Mz O' TOG Gis ie. cccisssiseseccctseesdestedastbecesdacdesssescanies Applied from the State of New York 
Catherine Ann Papandrew Applied from the State of New York 


Gracie Katherine Paulson .... ....Applied from the State of Georgia 
John Day Peake IIL......... Applied from the State of Tennessee 
PHI PONCE: .02-scsceietancdescedeashedestueessncndonsadésSbenestececasbeeleoieidessee Applied from the State of Illinois 
Sidney: Persley. ....:.cis.ccesceccssicecssseessssenesnacdssssencsodeecssnences Applied from the State of New Jersey 
Amanda Dawn Phillips Roux .. Applied from the State of Georgia 
Kane Russell Podraza .........:cceceseseeceseeteeeeneeeeeeeeeeaes Applied from the State of Pennsylvania 
Rivers Davis Powell ............ccccscsscscecesseceeeeeeeessecsaeeeseneeees Applied from the State of Georgia 
Carlton Gregory Powell . Applied from the State of Pennsylvania 


Joseph Allen Price .. .... Applied from the State of New York 
Kathryn Ann Pru ..........:csccssccscescscessecsneeeesseseeesaeeeeeees Applied from the State of New York 


LICENSED ATTORNEYS 


Jefirey Richard! PUthoEe cciscccccsccsctiscoieasscsceceseasaccscasveseasteecavstoacs Applied from the State of Ohio 
JASON RAMS tee cgssascéscescesessces cesecsassceadsncoscabacsexseteagestsdabvescaseescessteaes Applied from the State of Ohio 
Adam William Ray Applied from the State of Colorado 
Melissa Rhea Phillips Reading.............. Applied from the States of Georgia and Tennessee 
SUSAN Dale Re: ss zeccesssaccacesveyessscazscessastedecassveaacseazeveveds Applied from the State of Connecticut 
Srikanth Amerwai Reddy ........:.cccscsscsscscssseseeeecesesseeseeeees Applied from the State of Illinois 


Vincent Renda ............. .... Applied from the State of New York 


Christine Alice Reynolds ... Applied from the District of Columbia 
Kathleen Hunter Richard... .csciseccssceccssssescassssesscescaveveesatees Applied from the State of Kentucky 
Mary-Kaitlin Hileen Rigney ....... cc eeeeeeeeeeeeeeneeeee Applied from the District of Columbia 
AShtOn HOpe: RODEGTUS' sicceiescescssecszsscesiasccscecsseassccncasvescesecccevass Applied from the State of Alaska 


Natasha Walwyn Robinson .. ... Applied from the State of Connecticut 
Emma Chiampou Robison ... . Applied from the State of Pennsylvania 
Kathleen Elizabeth Roblez ............ccccccsccsseseesseeteeteees Applied from the District of Columbia 

sGevaascds dan veseatecsesuccgasnsustucessangsacesetesaaees tevenesssoeze Applied from the State of Arkansas 
... Applied from the State of Minnesota 


Charles: Hackney ROWS .2.sss.ssccizscevsassiedcasessissscacasvensances cass Applied from the State of Georgia 
Davis Rutherford Ruark 3 issccciccccsscesssssccdcessssesscercesveees Applied from the State of New Mexico 
Christopher John Rubino .. ... Applied from the State of Tennessee 


Amanda Jayne’ SAMS sseseccsevscsesscdecascescascsceeveseaseccsservesesaes avs Applied from the State of Virginia 
Kayla Schindler ........... . Applied from the State of Pennsylvania 
Andrew: Li. SCH WALZ: sxssi2éetesecscssssacsseessasecscevesessccestasteseaszécs Applied from the State of Maryland 
Ryan JaSOM:S@ATS: vevcccsssccscaseseessecszecevsasssassosvssasscescestonsaaccaeaxesead Applied from the State of Ohio 
Robert Zachary Shames ... Applied from the State of Massachusetts 
Kathryn Claire SIGQCK  sscsscisecseasecccsvestisscascascossssecstaseveass Applied from the State of New Jersey 
Lawrence Adam Silverman ...........ccccscsscesseessesesseesteeseeeeeeee Applied from the State of Georgia 
Stephanie EVE SIMPSON ‘sessevscssecscecestssscescesesssssececasecsasvvadsasess Applied from the State of Illinois 


Marla Ann Skeltis ........ .. Applied from the State of Michigan 
Michael Callan Skinner . Applied from the State of Tennessee 
Ronald Shame Sieh cece; cssesscssececsasvsad catcasestiasecscesveseqazesdavs Applied from the State of Georgia 
Shai RODE SMAGED seciccssesscasceczecesssshccscesaescancesdavevees Applied from the District of Columbia 
Jesse Snyder ..Applied from the State of Texas and the District of Columbia 
Hrica Lymn SOLOSKY. sscssacescssevscasesacexcvsast scscesessaaesestesvensshccstasecesss Applied from the State of Ohio 
JANE) SVIVASUAN A: sezcicvicsscéscesessassccacsscoscascsdesseseass ceases vescatacsesss Applied from the State of Georgia 


Linda Jane St. Pierre 


... Applied from the State of Connecticut 


Heidi Lee Steiber ..... ... Applied from the State of Massachusetts 
Robyn Nordin StOWelll sissies csscssecezexsvsastgsacssesscasscatasvensacescess Applied from the State of Arizona 
Richard Leroy Strasburger Jr. ....... Applied from the States of Georgia and Massachusetts 
MEACEY AMM SECU sicissackscxseesessecedixsvssstend cas ateaassesdaveosssseee Applied from the State of New York 
Kate Sullivan v..sccccissecccssisscesees . Applied from the State of Washington 
Caitlin Anne Swain-McSurely .. .... Applied from the State of Virginia 


Kellie Amine Tabor cs cccsstsescasessctsecazexesvissccscaseostascestinevece’ Applied from the State of Washington 
Noor Mefleh Taj ....... Applied from the District of Columbia and the State of Pennsylvania 
Andrew James Terjesen Applied from the State of New York 


Marjorie Anne Thornton ... Applied from the State of Tennessee 
Mark Alexander TOOr iisiccissscssecitavesssessssevsesveasscacevese? Applied from the State of West Virginia 
Veronica Catherine Van Tol ..........ccccseecesseeseeeeeeee Applied from the State of Massachusetts 
Lindsay Elizabeth Vaughan ...........:ccseseeeeseeeneeee Applied from the State of Pennsylvania 


Frederick Watson Vaughan. ..........:ceeeeeeee Applied from the State of New York and the 
District of Columbia 


LICENSED ATTORNEYS 


GATTI TYTN VING: so i3i5. 200502: 0sicdsccsesasisendesSalsaibedcotecdesscasZesdadiosden Applied from the State of Illinois 
Stephanie Wallace ..........cccsccssessscssessecsssssssesseeseseeees Applied from the State of New York 
IMGIGOM: WaTTOM ..2..::65.0036.cebssbedeccsncdessesdebnededsbercececedsnoascesness Applied from the State of Maryland 
Brett White .... .Applied from the States of New York and Washington 
Benjamin Arthur Whitehouse ............ccceceeeeeeeeeteeteeee Applied from the State of Tennessee 
Mae 1G! WiC 2.3 pats ssci utes he decchaldesdeeass pant acktelonceatassstiedebaedtes Applied from the State of Virginia 
David William ........ccceecccseeeeeeteeseeeeeesesseceeeeeesessaeeaeeaeeeee Applied from the State of Oklahoma 
Kyle Hudson Wingfield .. Applied from the State of Virginia 
Valerie Beth W000 .........ccccsccssssssscesscssecsessesseesneeeesees Applied from the State of Connecticut 
Douglas James WOO .........eesseseseesseseeeeeseseteeeeeeeeeeeesees Applied from the State of New York 
Jennifer Ann Wynne ... .... Applied from the State of New York 
IM CH Ae V AS “Zara... 2e:2ss5cesvetecscaxzeesecassguecehcddesshediescecasionrcassals Applied from the State of Colorado 
Kristine Marie Zayko .. Applied from the States of Illinois and Michigan 
Ashley Charen Ziff ...........ccccscsscssesscssscsesseesseesreeneseeeees Applied from the State of New York 
David Aaron ZuCKeY ......ccceecceseesseeseeseeseeeneeeeeeeeeaeeaeees Applied from the District of Columbia 


The following persons were admitted to the North Carolina State 
Bar by transfer by the Board of Law Examiners in 2021 and have been 
issued a certificate by the Board. 


Blake Garrett ADDOtEt .......c.ccecesceeesesseeeeeeeeeeeeeees Applied from the State of South Carolina 
Katherine Abdullah .0........0cccccccececseeseeeeeeeseeeees Applied from the State of South Carolina 
(CaM APU ZO 2s se ccs casa ckessiesdecsedesscaraceiadaassenesniauciesnydootee Applied from the State of New York 


Derasean Adegbola ............ 
Donna Serwaah Akuamoah . 


Applied from the District of Columbia 
.... Applied from the State of New York 


Bidet AMDOLtS: xcc2s.8h sta. tactsssedisteedeshasulestedesibecestacdiisinatelecd Applied from the State of New York 
Ashley Bagwell Alderson ..........:cececeeeeeeseeteeeeeees Applied from the State of South Carolina 
Derek Miller Andre ..........cccccceseseeecseeseeeneeeeeseeeees Applied from the State of South Carolina 
Mia Christine Barber ...........ccccccsssseeseseesseeeceteseesseeseees Applied from the State of Tennessee 
Lindsey Sara Barber .......:..ccccccsccssessceseesceteceesseesseesneeeeeees Applied from the State of Alabama 
Robert Levi Barry is.i.ie¢c5:sesteeceeseseutel ahaassaeassdedazes Applied from the State of Massachusetts 
Ameera T. Bing ..... .... Applied from the State of New York 
A VtON: BlAZ Ol x. ..ciso.cescezessieseetsessssctvasscidadssencssteaceesevasoses Applied from the State of New York 
Daquan Shamar Blyther .. Applied from the State of South Carolina 
PD ONY- BO DTU: oss 035235bvsa0sedseshesectanastecexsssvadaassencssteacds Applied from the State of South Carolina 
William Hughes McKnight Breeze .......... cee Applied from the District of Columbia 
Tiffany J. Brown .. Applied from the State of South Carolina 
MYER BROWN nod dececess2-2e.5eh sb ches tacssissssastadessbezastecdasheuscentedts Applied from the State of Missouri 
Warlas). ABEYSOM s....:350:cs.celessiesectsedesscaraseiadatssencenteaede Applied from the State of South Carolina 
Sawyer Ellyn Butto . .. Applied from the State of South Carolina 
Aina, BUMb UU a a3 css seats Ved ase tee ceheecist stata velsdatendssduastsheideedec Applied from the State of New York 
Timothy John Caiello .... .. Applied from the State of South Carolina 
Richard Christian Capps .........:cccececsseeseeteeseeeees Applied from the State of South Carolina 
Teliyah Shantell Carr .........cccccscscescssesseesteeseseeseeeeeees Applied from the District of Columbia 
Haylea Nicole Carter .. Applied from the State of South Carolina 
Andrew Joseph Celauro ........ccccceceeseseeeeseeseeneeee Applied from the State of South Carolina 
Isabelle Margaret Chammas ..........:::sceceseeeseeeeeeeeeeees Applied from the State of Minnesota 
Meredith Williams Chilausky ..........cccceseseeeeee Applied from the State of South Carolina 
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LICENSED ATTORNEYS 


Katherine Anin@ Clark siccciccscsstéaicecsaasccccascssesaceatans Applied from the State of Massachusetts 
Ashley Lynn Clasen. 3..:.césssiecscssccstsscoscazaccesseseasasesdeseuseateds Applied from the State of New York 
Gentry Lynne Collins .. .. Applied from the State of South Carolina 
David Mathew Collins .0.........cccscsssccssceeesreseeseees Applied from the State of South Carolina 
Kathryn Hi: COP gees. sacsscasosseaxtcxzexecsacesudcas sseaasseazeveensenees Applied from the State of New York 


James Edward Cox Jr. 


.. Applied from the State of South Carolina 


Zachary James Crow! . .. Applied from the State of South Carolina 
John Francis Cuddy .... .. Applied from the State of South Carolina 
Weg yLOR CUE sia ods cas ves asecicssecesevecetevevsasssdevsesnssseesten Applied from the State of South Carolina 
IUMATHAGISY DAViS sics-s.c;sstccsasscsacsncossaonsdessvseasesss tas seeaseens Applied from the State of Colorado 
Aundrea Michelle Dean . .. Applied from the State of South Carolina 
Jeremy Ryan DUM Cy ics. sscésiscccscscscicescoscasnstesseseasacescasveaeatics Applied from the State of New York 
Cassandra Jill Doran ..... ... Applied from the District of Columbia 
Michelle Christine Dunbat ..............:ccccceseseeeeee Applied from the State of South Carolina 
Patrick Michael Eagan-Van Meter ......... cee Applied from the District of Columbia 
Kerrie Katrine Edmondson Applied from the State of New York 
Kelly Hlizabethy BGer ss.vcsccisevscasecazscessasscnscassssasscescavevees Applied from the District of Columbia 
Edward Alan Englestad .........cccecsesseeseeseeeeeeteeeeeeeees Applied from the State of New York 
Danielle WE HiVaNS: svcvissvcsscasovssasececevecsessiadcacesviasscacastosseanesaetesens Applied from the State of Idaho 


Alena Eydlish ....... .... Applied from the State of New Jersey 
Michael R. Faison Jr. ... Applied from the District of Columbia 
Taylor Paige PeOStal isv..sscsccssesssssccasscsscasessccsusaszsssessosanssss Applied from the State of New Jersey 
Madison Claire FlOWeYrs .........cccscceccecseseeeeeteeteseee Applied from the State of South Carolina 
Lianne Morgan Foley Applied from the State of Illinois 
Foster Allen: POL wivccc.sscescssecyessecsercectisvecscas esse aces tavivsesseeie Applied from the State of Colorado 
Riana Jordan Freedman sisssccsscccsscesssssssdcasessasstescesvesesaces Applied from the State of New York 
Darrell Tyrone Furgess Jr. .. Applied from the State of South Carolina 


Brian Hollis Gibbs ... .. Applied from the State of South Carolina 
Mary: Kate Gladstone: aivcisceicesssvecstessctssassteveeesiasetacevescaance Applied from the State of Tennessee 
Maura Annie GOGLY' sicss.cscescsssssasescstescetessssdexsesvasssencereeanatzes Applied from the State of New York 
SLOMAN Be PS GHA G esse cescssecsessecacevectasesus cas osueaaseateseesaaveess Applied from the State of Colorado 
Joshua Christian Greene .. Applied from the State of South Carolina 
Maura Ashton. Greg svscccccccsssseassssctsvavensssscessessesssseces Applied from the State of South Carolina 
Conor Hrederic Halll x: 1: ci; cs ssscasecscexevsasecadeasossaascescessossaneessaseseeds Applied from the State of Iowa 
Scott Gary Hamilton ... . Applied from the State of Colorado 


Monica: Harrington iv. cccccssesscscssctssssensassscsiessessscecazecescvseccasieis Applied from the State of Idaho 
John Mansfield Harris Jr. Applied from the District of Columbia 
David Byam Art cccecccsssacescssesscasscacexevsasscadcasessaaeceacesvensshecs Applied from the State of New York 
MD OLOMY: HAVES. sccéscesvesesvees cevacesssssazsaceseaencdcctssessacestasteneaseess Applied from the State of Kentucky 


Alexandra Nicole Heaton .. .. Applied from the State of South Carolina 


Dillian Vernon Hecht ..... ... Applied from the State of Massachusetts 
Joseph Smith Hendricks ... .... Applied from the State of New York 
Sharidan Alexandra. Hollis ...........cccccsscessssesteeteeeeseresees Applied from the State of Alabama 
Tanita: Shanay: HOMES siiccssecsaciscesesevssassssessesvesscestavesece Applied from the District of Columbia 
Madison Emma Homan ... Applied from the State of Massachusetts 
Christopher Thomas Hourihan ..............:c:cee Applied from the State of South Carolina 
Samantha HOVAMICC wi.cicsscssesscssecacexevsaeesadcasossissseaceseensasees Applied from the State of New York 


William K. Hubbard .. Applied from the State of South Carolina 
Shelby MUGSPIUGH .csescvcssicescssovsssecstevevsasesadcassseaasseicavesnsasees Applied from the State of New York 
Joh Re IMB WAM ses cscvccscescscssccacsaccassscstasssneceresenssteaceae Applied from the State of Massachusetts 


LICENSED ATTORNEYS 


Carl Gustaf Ivarsson IID ........ccceeeessesseceeeeeesseeseeeseeeesseeesees Applied from the State of Kansas 
Colleen E. JACODY ........cccccssceccsseetsesecsessceseseeeseesees Applied from the State of South Carolina 
Jean-Paul Eduard Jacquet-Freese .. ... Applied from the District of Columbia 


Victoria Elizabeth Jimenez ......... .... Applied from the State of New York 
Hiliary Olivia-Virginia Johnson ... Applied from the District of Columbia 
Alexander Thomas Joyal ........cccceceseeseeteeseeteeeeeeee Applied from the State of Rhode Island 
Jeffrey Brendan Kelley ...........:ccccsscsseseseseeeseeeeees Applied from the State of South Carolina 
Michelle King .. Applied from the State of South Carolina 
AIST Rs KIOS 2252.255052s.20dssshedestleccabsevdestedestheres@eadecdonsds Applied from the District of Columbia 
Kyle: Morgan Knox iiss. 2..ccs2siescsisesssssyusebeadatiseacsadesstovesdantes Applied from the State of New York 
John Dunbar Kornegay III .. Applied from the State of South Carolina 
Tasmaya Anand Lagoo ..... ... Applied from the District of Columbia 
Rebecca LaROcque ........cecssessscecssesseesseeeessesseeeaeeeecseseaeeenees Applied from the State of Illinois 
Robert Carter Lawson .........ccsesseseeseeeeseeteeeeeeeees Applied from the State of South Carolina 
Jonathan LECLOY .......ccccsssscssesscseceseseceesseesseeseees Applied from the State of South Carolina 
Fabienne Dominique Michaud Limage Applied from the District of Columbia 
Shannon Vogan Lipham ..........:cceeeeseeeseeeeeeeeeees Applied from the State of South Carolina 
Mary Katherine Littlejohn ........ eee eeeteeeeeeee Applied from the State of South Carolina 
Johnny Manjune LOK oc. ceececeeseeseeeeeeeeeeeeeeeeeeeseeseeeaeees Applied from the State of Missouri 


Charles Carter Lorant .... .. Applied from the State of Alabama 


Kristopher Ralph Lowe . .... Applied from the State of New York 
BPA De DO WG) sore azegn ccs takes ine deccdesscerasesadeassuneesteacsbonzas Applied from the State of New Mexico 
Brian Patrick LYNCH .........ccecesceseeeceesesseceeeeeesseeeeeeeeereeee Applied from the State of New York 
Elizabeth Cunningham Magan Applied from the State of New York 
Andrew Mahoney ..........ccssscceceeceseesceteeeesseeseeeeees Applied from the State of South Carolina 
Robert Perry Mangum ..........ccceceeeceseeeeeeeeeeeeeeeees Applied from the State of South Carolina 


Delaney Jane Mason ...... .. Applied from the State of South Carolina 


David Quetsch MCACAaMs ........:cccececceeseceeeeeeseeeeeeeeeeeee Applied from the State of New York 
Tyra S. McBride .............. .. Applied from the State of South Carolina 
Stuart Halkett McCluer .........cccccecssesseeeeereeeeeeees Applied from the State of South Carolina 
Matthew Hale McComas .........ecceeeeeseeseeeeeeeeeeeeneeeees Applied from the District of Columbia 
JORMIM GC OOM we2acs.cc25see2s6scdasnanyceacedestinys ee scddeanzesedeceasanecents Applied from the State of Tennessee 
Kelsey Mellan ... ... Applied from the District of Columbia 
Danielle Elise Meyer ... ... Applied from the State of New Jersey 
Rebecca Marie Mitchell ...........ccccceceeeeseeeeeeeeeeee Applied from the State of Massachusetts 
Anais Moore-Jaccard .......ccsccescssceseesccsseceesseesseesreenecseesees Applied from the State of New York 
Sara Parker Morris .. Applied from the State of South Carolina 
Charity Brooke-Amber Moultrie «0.0... cece Applied from the District of Columbia 
TTY CNC C Dy ssscsiess6 oe. ba2essseveeanaa des cbetostadseSh saestecaessoandeeNtageade Applied from the State of Illinois 
Jessica Emily NEUEN ..cccsseecstecsssssasescedadasescsuteessssessctsesasnanscds Applied from the State of Ohio 


Kaitlyn M. Nilges ..... .. Applied from the State of South Carolina 
Jesse Donnelly OChO€ ...........ccc se sseessseescteceeseteseeeeneeeee Applied from the State of Tennessee 
Elizabeth Erin Oeh1er ...........cccecceceeceeeeeeeeeeeeeeeees Applied from the State of South Carolina 
Peter Thomas O’ReiIILY oo... ccc ceceeeeseeeeeeeseeseeeeeee Applied from the State of South Carolina 
Michael Antonio Parente .. .. Applied from the State of South Carolina 
Creasie Parrott .........ccccsssccsccsestssssssesscesseseeseeeees Applied from the State of South Carolina 
Ryan Whitmore Pasquini ...........ccccccceeeeeeeeeeeeees Applied from the State of South Carolina 
Brittney La Ronda Pass ...........ccsceesseeseeeseeeeeseeeaeeeeees Applied from the District of Columbia 


Tiffany Erin Payne .. .. Applied from the State of South Carolina 
Karsten: P@tersOm: s:::.:.:.0..eicssisecestesssscexasoandasssenconteaeds Applied from the State of South Carolina 


LICENSED ATTORNEYS 


Claudia Julia Piechota .........cccccccececseeeeeeeeteeeeeeees Applied from the State of South Carolina 
Margaret Lee: POWeD ssie.ccicssiseicdeedassseadsescissvieeceiesisionys Applied from the State of West Virginia 
Amanda Price ....... ... Applied from the District of Columbia 


Milissa Ralph .... .... Applied from the State of New York 
Kevin Heyman Raus ...... .. Applied from the State of South Carolina 
Robert Talmadge Ree@vesisis.ctcscccsasescsssedsssseessetesadivesdoateiess Applied from the State of Vermont 
RYAN ROB AM as csal hese sespetenitets leh astledatanenlealc dish otattadasssasoubedis Applied from the State of Alabama 
Hanna Shea Robbins .... Applied from the State of New York 
Tan Christopher Roberts .........cccccecceceeeeseeteeteeeeeeseeees Applied from the State of Tennessee 
Shayla Ann Ruland. 2.0.0... cecesceseseesseeseeeeeeeeeeeeeees Applied from the State of South Carolina 
Jonathan Salmons .......ccccccecceseesseseeeeeseceeeeeeesecseeeeeeseeees Applied from the State of New York 
Robert Jacob SCHMIdt ....... cece ceecseeeeceeeeteceeeseeeteeeeeeeeeaees Applied from the State of Missouri 
William Oliver Shelley ... .. Applied from the State of South Carolina 
Meredith Leigh Silliman... ce eeeeeeseeeeeeeeeeee Applied from the State of South Carolina 
Reinier Robert Smit .........cecccceseeseeseeeeeeeseeseeeteeeeeeee Applied from the State of New Jersey 
Joseph Roland Smith .. Applied from the State of New York 
Scott M. Somerset ..........ccccsccssesscscscesseeseesesseeeees Applied from the State of South Carolina 
Sarah Jo SpangenDur 00.0... seccseseeseeeeseesetereeeeceeeseesees Applied from the State of New York 
Mallory Street Sparks . .. Applied from the State of South Carolina 


Antoinette T. Spinks ... 
Matthew Elliott Starling .... 


... Applied from the District of Columbia 
.. Applied from the State of South Carolina 


John McLaurin Stephens .0......eeeeeeeeeeseereeeeeeeeeeeeeeeee Applied from the State of New York 
Morgan Kelso Stevens 0.0.00... ccsesseeeceseeseseeseeeeeeeeeeneeeees Applied from the State of Tennessee 
Morgan L. Stringer ... Applied from the District of Columbia 
Jessica Morgan Taylor .......ceeceeeeeseeeeeeseeeeeeeees Applied from the State of South Carolina 
AUSHIM Te pp OF es. cceesses2s.cedassns 2ohcescsssnvecesedadsaenesedeiacds Applied from the State of South Carolina 
J OOUOMIAS  szecs beac cscchlssscdasshetestinccsbantdsstedcibehasteccastevics Applied from the State of New Mexico 
Christian Hill Thorndike ... .. Applied from the State of South Carolina 
Keely TOrgersOn giciusystentegissidestleasesesdestedasthecesBaadidiees Applied from the State of North Dakota 
Adam Gabriel Touma ..........cceceeceeeseeseeeeeeteeseeneees Applied from the State of South Carolina 
Joseph John Trombaa .......ccececcecsseeseeseceeeeseeseeseeeeeeeeeees Applied from the State of New York 
Stephanie Dugger Trotter . . Applied from the State of New Jersey 
Hillary Vaillancourt ........ .... Applied from the State of New York 
Marissa VanCamp ... .. Applied from the State of South Carolina 
WAVIOP: VANOCOY fyeiiss cess. kedseshetestiessspaeslealle death setaceisivenes Applied from the District of Columbia 
Nicholas Vazqueztell ...........cccscssscssesseeseeessesseeeneeeesees Applied from the State of New York 
Jacqueline Anne Venezia .. Applied from the State of South Carolina 
Kirstin Shea Vital ..:.0:.:eccssscecscsessssscresosnccsssencsocedese Applied from the State of South Carolina 
Robert Evans Wall ID ........ccccescscesecseeseeeeeeeeeseeeees Applied from the State of South Carolina 
Lewis Hartwell Warr ... .. Applied from the State of South Carolina 


Ernest Washington II .. ... Applied from the District of Columbia 
Kyle Tyrek Watson .. .. Applied from the State of South Carolina 
William Welch ...........cccsccsscsscscssesseceesseesseeseesaseeeses Applied from the State of South Carolina 
Jeffrey Allen White .......... ccc cecesseseestesseceessessesseeeneeeeeees Applied from the State of New York 
Malia Moore Williams . ..Applied from the State of West Virginia 
Tyler Lynne Williams ...........cccceeeeeseeeeeseeeteeeeeeee Applied from the State of South Carolina 
Grant Michael Wills ........ccccceceseeseeseeseeeeeeteeeeeeees Applied from the State of South Carolina 
Scott Harris Winograd .. Applied from the State of South Carolina 


Adam Wood ...... .... Applied from the State of Arizona 
Shannon! Re WING 5. /..ccssssessadesssaeyuiebecdasasusdeadessiovesciens Applied from the State of New York 


LICENSED ATTORNEYS 


Justine Marte Wright .ciscccssccsesssccisecsasessccsessessascacesesies Applied from the District of Columbia 
Madison R: Yatte: ccsccsssastcccssesseauecesesevseatsatexsesvisseescae Applied from the State of North Carolina 
Charles Nathan Yarbrough Applied from the State of Tennessee 
Baral y YOUNG scsascscccesesssatasscasecessaasadssvozessacscssesesseseacazseascteees Applied from the State of Colorado 
Ryan Basnight Zabel «i s.cicisceccsssscesscesesssssceiesesssseacaaseasssteee Applied from the State of Maryland 


lv 


CASES 


ARGUED AND DETERMINED IN THE 


SUPREME COURT 


OF 


NorTH CAROLINA 
AT 
RALEIGH 


IN THE MATTER OF B.S. 


No. 322A20 
Filed 18 June 2021 


Termination of Parental Rights—effective assistance of counsel 
—failure to advise—steps to establish paternity—findings 
not challenged—meritless 

In an appeal from an order terminating respondent-father’s 
parental rights to his child in which respondent did not chal- 
lenge the findings or conclusion regarding the ground of failure to 
establish paternity (N.C.G.S. § 7B-1111(a)(5)), the Supreme Court 
rejected respondent’s argument alleging that he received ineffective 
assistance of counsel due to his counsel’s failure to advise him on 
or assist him with establishing paternity. Respondent’s professed 
ignorance of his legal duty as a parent to establish paternity did not 
excuse his failure to fulfill that duty, and therefore respondent failed 
to demonstrate that there was a reasonable probability that, absent 
counsel's alleged failure to advise him regarding that duty, a differ- 
ent result would have been reached at the hearing. 


Appeal pursuant to N.C.G.S. § 7B-1001(a1)(1) from an order entered 
on 16 March 2020 by Judge Monica Bousman in District Court, Wake 
County. This matter was calendared for argument in the Supreme 
Court on 22 April 2021 but determined on the record and briefs without 
oral argument pursuant to Rule 30(f) of the North Carolina Rules of 
Appellate Procedure. 
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2 IN THE SUPREME COURT 


IN REB.S. 
[378 N.C. 1, 2021-NCSC-71] 


Mary Boyce Wells for petitioner-appellee Wake County Human 
Services. 


Michelle FormyDuval Lynch for appellee Guardian ad Litem. 
Garron T. Michael for respondent-appellant father. 


BARRINGER, Justice. 


Respondent appeals from the order terminating his parental rights 
to his minor child B.S. (Bailey).! The trial court found that grounds 
existed to terminate respondent’s parental rights pursuant to N.C.G.S. 
§ 7B-1111(a)(1), (2), and (5) and that termination was in Bailey’s best in- 
terests. Respondent has not challenged on appeal the trial court’s conclu- 
sion that the ground for termination pursuant to N.C.G.S. § 7B-1111(a)(5) 
existed or that termination was in Bailey’s best interests. Respondent 
instead contends that this Court should reverse the trial court’s order as 
to this ground for termination of respondent’s parental rights because 
he received ineffective assistance of counsel. As we conclude that re- 
spondent has not carried his burden to show ineffective assistance of 
counsel, we affirm the trial court’s order terminating the parental rights 
of respondent to Bailey. 


I. Background 


Wake County Human Services (WCHS) became involved with Bailey 
at the time of her birth when Bailey and her mother tested positive for 
cocaine. Bailey’s mother was also homeless and suffering from mental 
health issues which required hospitalization. 


On 18 July 2018, WCHS filed a petition alleging that Bailey and her 
two half-siblings were neglected juveniles.2 Respondent and Bailey’s 
mother subsequently consented to the entry of an order adjudicating 
Bailey a neglected juvenile, which was entered on 16 October 2018. 
In this consent order on adjudication and disposition, the trial court 
ordered respondent to submit to genetic marker testing and to estab- 
lish legal paternity if found to be the biological father of Bailey. At the 
time, respondent was incarcerated and denied knowing Bailey’s moth- 
er and being Bailey’s biological father. Nevertheless, on 15 January 


1. The pseudonym “Bailey” is used throughout this opinion to protect the identity of 
the juvenile and for ease of reading. 


2. This appeal does not involve Bailey’s half-siblings or her mother. 
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2019, respondent was determined to be the biological father of Bailey 
after respondent submitted to genetic marker testing. Respondent 
continued to deny that he was the biological father of Bailey until 
a social worker sent him a copy of the genetic marker report in late 
January 2019. 


After respondent was released from incarceration, WCHS filed a mo- 
tion for termination of the parental rights of Bailey’s mother, respondent, 
and the known or unknown fathers of Bailey’s two half-siblings. WCHS 
alleged that grounds existed to terminate respondent’s parental rights 
pursuant to N.C.G.S. § 7B-1111(a)(1), (2), and (5). The termination-of- 
parental-rights hearing was conducted over four days in November 2019 
and January and February 2020. On 16 March 2020, the trial court en- 
tered an order terminating respondent’s parental rights. The trial court 
concluded that WCHS had proven all three alleged grounds for termina- 
tion, see N.C.G.S. § 7B-1111(a)(1), (2), (5), and that termination of re- 
spondent’s parental rights was in Bailey’s best interests. The trial court’s 
findings of fact included that: 


[Respondent] was served with a copy of the petition 
filed July 18, 2018 which contained the name of the 
child and her date of birth. He had access to paper, 
envelopes, and stamps while he was incarcerated. 
He corresponded via U.S. Mail with both the social 
worker and his attorney in this case. He had the means 
to file an affidavit of paternity with [WCHS]. The same 
attorney has been appointed to represent him in this 
case and also in cases involving two other children. 
In a termination of parental rights order filed for two 
of [respondent]’s other children on August 7, 2019, 
finding of fact #31 indicates that [respondent] filed 
an affidavit of parentage for another of his children. 
In orders filed on October 16, 2018, February 1, 2019, 
and July 24, 2019 the [c]ourt ordered . . . [respondent] 
to establish “legal paternity” if genetic marker testing 
showed him to be the biological father of the child. 
While N.C.G.S. §[ ]7B-1111(a)(5) does not require 
that an unwed father have actual notice that a ground 
exist[s] for termination of parental rights unless 
paternity and/or legitimation is established prior to 
the filing of a termination of... parental rights action, 
[respondent] was on “notice” that he was to establish 
legal paternity beginning with the disposition order 
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filed October 16, 2018. He had “notice” that he could 
have sired a child when he had a sexual encoun- 
ter with [Bailey's mother]. He further knew by late 
January 2019 that genetic marker testing showed him 
to be the biological father of [Bailey] which was more 
than six months before the motion to terminate his 
parental rights was filed. 


Respondent appealed. 


On appeal, respondent challenges several findings of fact as not 
supported by competent evidence and the trial court’s conclusion that 
grounds existed for termination pursuant to N.C.G.S. § 7B-1111(a)(1) and 
(2). However, respondent has neither challenged the trial court’s conclu- 
sion that the ground for termination pursuant to N.C.G.S. § 7B-1111(a)(5) 
had been established nor challenged any findings of fact supporting this 
conclusion. Thus, it is undisputed that respondent failed to establish le- 
gal paternity as required by the trial court’s order and failed to do any of 


the acts specified in N.C.G.S. § 7B-1111(a)(5)(a)-(e). 


Subsection 7B-1111(a)(5) provides that a trial court may terminate 


parental rights upon a finding that: 


The father of a juvenile born out of wedlock has not, 
prior to the filing of a petition or motion to terminate 
parental rights, done any of the following: 


a. 


Filed an affidavit of paternity in a central regis- 
try maintained by the Department of Health and 
Human Services. The petitioner or movant shall 
inquire of the Department of Health and Human 
Services as to whether such an affidavit has been 
so filed and the Department’s certified reply shall 
be submitted to and considered by the court. 


Legitimated the juvenile pursuant to provisions 
of G.S. 49-10, G.S. 49-12.1, or filed a petition for 
this specific purpose. 


Legitimated the juvenile by marriage to the 
mother of the juvenile. 


Provided substantial financial support or consis- 
tent care with respect to the juvenile and mother. 
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e. Established paternity through G.S. 49-14, 110-132, 
130A-101, 130A-118, or other judicial proceeding. 


N.C.G.S. § 7B-1111(a)(5) (2019). 


Respondent, however, argues for the first time on appeal that his ap- 
pointed trial counsel was ineffective. Respondent contends that because 
he received ineffective assistance of counsel, this Court should reverse 
the portion of the trial court’s order concluding that the ground set forth 
in N.C.G.S. § 7B-1111(a)(5) existed to terminate his parental rights. 


II. Ineffective Assistance of Counsel Claim 


As “a finding of only one ground is necessary to support a termi- 
nation of parental rights,” In re A.R.A., 373 N.C. 190, 194 (2019), and 
respondent has not challenged the conclusion or findings of fact sup- 
porting the trial court’s conclusion that the ground set forth in N.C.G.S. 
§ 7B-1111(a)(5) existed to terminate his parental rights, we must affirm 
the trial court’s order terminating respondent’s parental rights if respon- 
dent has not shown that he received ineffective assistance of counsel. 
The Juvenile Code provides that “[i]n cases where the juvenile petition 
alleges that a juvenile is abused, neglected, or dependent,” N.C.G.S. 
§ 7B-602(a) (2019), and “[w]hen a petition [for termination of parental 
rights] is filed,” the parent “has the right to counsel, and to appoint- 
ed counsel in cases of indigency, unless the parent waives the right,” 
N.C.G.S. § 7B-1101.1(a) (2019). When addressing a contention by a re- 
spondent that he or she received ineffective assistance of counsel, this 
Court has explained that: 


Parents have a right to counsel in all proceedings ded- 
icated to the termination of parental rights. Counsel 
necessarily must provide effective assistance, as the 
alternative would render any statutory right to coun- 
sel potentially meaningless. To prevail on a claim of 
ineffective assistance of counsel, respondent must 
show that counsel’s performance was deficient and 
the deficiency was so serious as to deprive him of a 
fair hearing. To make the latter showing, the respon- 
dent must prove that there is a reasonable probability 
that, but for counsel’s errors, there would have been 
a different result in the proceedings. 


In re G.G.M., 2021-NCSC-25, ¢ 35 (cleaned up). 
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Respondent’s argument in his brief to this Court is as follows: 


Although the trial court ordered him to “estab- 
lish legal paternity” in three separate orders dating 
back to 16 October 2018, no action was ever under- 
taken by [respondent] to do so. Nothing contained 
in the record on appeal or within the transcript of 
the termination hearing indicate appointed counsel 
ever advised or informed [respondent] of how or 
why he needed to “establish legal paternity” as [the] 
court ordered. Nothing in the record indicates that 
appointed counsel sent or provided an affidavit of 
paternity to [respondent] prior to the motion to ter- 
minate parental rights being filed. Instead, appointed 
counsel argued during its closing on grounds that 
WCHS failed to make reasonable efforts to achieve 
reunification by assisting [respondent] in executing 
an affidavit of paternity. 

Appointed counsel’s failure to advise, inform or 
assist [respondent] with filing an affidavit of paternity, 
or otherwise legally establish paternity as [the] court 
ordered in the underlying juvenile case fell below an 
objective standard [of] reasonableness. Specifically, 
the trial court formally ordered [respondent] to 
establish legal paternity over nine months before 
the motion to terminate parental rights was filed on 
2 August 2019. Moreover [respondent] was trans- 
ported to Wake [C]Jounty on both 7 May 2019 and 
24 June 2019 for scheduled hearings affording 
appointed counsel face to face access to [respondent] 
despite his incarceration. Had appointed counsel prop- 
erly informed, advised, or assisted [respondent] in 
establishing legal paternity, a single filing would have 
precluded the trial court from terminating his parental 
rights pursuant to N.C.[G.S.] § 7B-1111(a)(5) (2019). 


WCHS and the guardian ad litem contend that respondent has failed 
to show he received ineffective assistance of counsel and that respon- 
dent has not shown that had counsel assisted with establishing paternity 
that there is a reasonable probability there would have been a different 
outcome in the proceeding. 


We agree that respondent has not met his burden to establish in- 
effective assistance of counsel. This State’s jurisprudence has “recog- 
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nized that there could be no law if knowledge of it was the test of its 
application” and has not permitted a respondent’s purported absence of 
knowledge of his or her parental duties to protect the respondent from 
the termination of his or her parental rights. In re Wright, 64 N.C. App. 
135, 189 (1983); see also In re S.E., 373 N.C. 360, 366 (2020) (quoting 
In re Wright in a parenthetical); In re T.D.P, 164 N.C. App. 287, 289 
(2004) (quoting In re Wright in a parenthetical), aff'd per curiam, 359 
N.C. 405 (2005). Thus, when addressing a claim of ineffective assistance 
of counsel for failing to advise the respondent of what he needed to do 
to regain custody of a juvenile child, this Court has recognized that ig- 
norance of an inherent duty of a parent to their child does not excuse a 
parent’s failure to fulfill this duty, and as a result, any alleged failure by 
counsel to advise concerning these inherent duties cannot be prejudi- 
cial. In re J.M., 2021-NCSC-48, 35-36. 


Based on the foregoing, our examination of the record, and the un- 
disputed factual findings, we conclude that there is no reasonable proba- 
bility that any of the alleged omissions by respondent’s counsel affected 
the outcome of the termination-of-parental-rights hearing. See State 
v. Braswell, 312 N.C. 553, 563 (1985) (“[I]f a reviewing court can de- 
termine at the outset that there is no reasonable probability that in the 
absence of counsel’s alleged errors the result of the proceeding would 
have been different, then the court need not determine whether coun- 
sel’s performance was actually deficient.”). Respondent’s argument of 
ineffective assistance of counsel is without merit. 


III. Conclusion 


Because respondent has not challenged on appeal the trial court’s 
conclusion that the ground for termination pursuant to N.C.G.S. 
§ 7B-1111(a)(5) existed or that termination was in Bailey’s best interests 
and because we conclude that respondent’s claim of ineffective assis- 
tance of counsel is without merit, we affirm the trial court’s order termi- 
nating respondent’s parental rights. 


AFFIRMED. 
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IN THE MATTER OF E.S. anp E.S.S. 


No. 20A20 
Filed 18 June 2021 


1. Termination of Parental Rights—best interests of the child— 
statutory factors—child’s consent to adoption—bond with 
mother 

The trial court did not abuse its discretion by determining 
that termination of a mother’s parental rights was in her fifteen- 
year-old daughter’s best interests. The trial court was not required 
to consider the daughter’s consent to adoption under N.C.G.S. 
§ 48-3-601(1) (requiring minors over twelve years old to consent 
to adoption) when entering its disposition pursuant to N.C.G.S. 
§ 7B-1110. Further, in considering the statutory factors under sec- 
tion 7B-1110(a), the trial court properly considered the bond 
between the mother and her daughter and was not required to make 
written findings about that factor because the evidence on the issue 
was uncontested. 


2. Termination of Parental Rights—best interests of the child— 
potential relative placement—dispositional findings 
The trial court did not abuse its discretion by determining that 
termination of a father’s parental rights was in his daughter’s best 
interests where, one month before the termination hearing, the 
father requested that the department of social services consider 
his third cousin as a potential placement for the child. Although the 
court was not required to consider the availability of relative place- 
ment when making its best interests determination, the court’s dis- 
positional findings—including that the proposed placement was not 
appropriate and that the daughter already had a strong bond with 
her foster parents—showed that the court adequately considered all 
critical circumstances regarding the daughter’s placement. 


Appeal pursuant to N.C.G.S. § 7B-1001(al)(1) from orders entered 
on 3 December 2019 by Judge Hal G. Harrison in District Court, Watauga 
County. This matter was calendared for argument in the Supreme 
Court on 22 April 2021 but determined on the record and briefs without 
oral argument pursuant to Rule 30(f) of the North Carolina Rules of 
Appellate Procedure. 
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Chelsea Bell Garrett for petitioner-appellee Watauga County 
Department of Social Services. 


Michelle FormyDuval Lynch for appellee Guardian ad Litem. 
David A. Perez for respondent-appellant father. 
Leslie Rawls for respondent-appellant mother. 


BARRINGER, Justice. 


Respondent-mother is the biological mother of E.S. (Elyse) and 
E.S.S. (Elizabeth),! and respondent-father is the biological father of 
Elizabeth. Respondent-mother appeals from the trial court’s order 
finding that it was in Elyse’s best interests to terminate her paren- 
tal rights. Although respondent-mother filed a notice of appeal as to 
Elizabeth, respondent-mother has abandoned all arguments relating 
to the trial court’s termination of her parental rights as to Elizabeth 
and the trial court’s best interests determination for Elizabeth because 
respondent-mother did not present or discuss any issues regarding 
Elizabeth in her brief. See N.C. R. App. P. 28(a). Respondent-father ap- 
peals from the trial court’s order finding that it was in Elizabeth’s best 
interests to terminate his parental rights. Since we conclude that the 
trial court did not abuse its discretion in its best interests determination 
as to Elyse and Elizabeth, respectively, we affirm the trial court’s orders. 


I. Facts 


In December 2017, respondent-mother gave birth to twin girls, 
Elizabeth and Ida. At birth, both Elizabeth and Ida tested positive for 
methadone. Prior to giving birth, respondent-mother tested positive 
for methamphetamine, methadone, and acetaminophen. The twins 
were suffering from withdrawal and were transferred to the pediatric 
unit before being released to respondents. Ida later passed away on 
18 February 2018 from unknown causes. 


Respondent-father did not live with respondent-mother and 
Elizabeth but stayed at a nearby hospitality house. A social worker with 
the Watauga County Department of Social Services (DSS) stated that 


1. Pseudonyms are used to protect the juveniles’ identities and for ease of reading. 
A pseudonym will also be used to protect the identity of Elizabeth’s twin, Ida, who passed 
away as an infant. 


10 IN THE SUPREME COURT 


IN REE.S. 
[378 N.C. 8, 2021-NCSC-72] 


respondent-father was incapable of providing care for Elizabeth on his 
own and that he did not have the proper living situation to do so. 


Respondent-mother subsequently tested positive for methamphet- 
amine on 4 February, 2 March, and 7 March 2018. Respondent-mother’s 
older child, Elyse? (born on 7 May 2004), was also residing with 
respondent-mother during this time. After receiving a report 
of respondent-mother’s substance abuse and_ respondent-father’s 
lack of stable housing, DSS filed juvenile petitions on 15 March 2018 
alleging that Elyse and Elizabeth were neglected and dependent juve- 
niles and obtained nonsecure custody of the children. 


In an order entered 31 May 2018, the trial court adjudicated the 
children as dependent juveniles based on stipulations acknowledged 
by respondents. In a separate disposition order filed on 15 June 2018 
and amended on 3 July 2018, the trial court set the permanent plan for 
Elyse and Elizabeth as reunification with a concurrent plan of guardian- 
ship. Respondents entered into case plans that required them to com- 
plete treatment at a substance abuse recovery center, attend parenting 
classes, attend visitation regularly, submit to drug screens, and maintain 
safe housing, among other requirements. Respondent-mother was also 
required to participate in grief counseling with a licensed provider to 
learn healthy coping skills and maintain stability. 


Ina permanency-planning order entered on 17 January 2019, the trial 
court continued the permanent plan of reunification with a concurrent 
plan of guardianship for Elyse and Elizabeth. The trial court found that 
respondent-mother had made minimal progress on her case plan and 
was not cooperating with DSS or the guardian ad litem (GAL) program. 
The trial court suspended respondent-mother’s visitation with the chil- 
dren until she provided a release of information to the substance abuse 
recovery center, which would allow DSS to “follow up on her treatment 
progress.” The trial court also required her to submit at least two clean 
drug screens to DSS prior to any visitation. Regarding respondent-father, 
the trial court found that he was making adequate progress on his case 
plan and permitted DSS to increase his visitation with Elizabeth. 


After a permanency-planning hearing held on 15 February 2019, 
the trial court found that respondents were not making adequate prog- 
ress on their case plans and so changed the permanent plan for Elyse 
to adoption with a concurrent plan of guardianship and changed the 
permanent plan for Elizabeth to guardianship with a concurrent plan of 


2. Elyse’s biological father is deceased. 
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adoption. Respondent-mother had not visited Elyse and Elizabeth since 
September 2018 because she failed to submit clean drug screens, and 
respondent-father had not visited Elizabeth since January 2019 because 
he refused to participate in drug screens. The trial court also found that 
respondent-father had not maintained stable housing and that he ad- 
mitted to using methamphetamine as recently as two days before the 
permanency-planning hearing. 


The trial court held another permanency-planning hearing on 
11 April 2019 and found that respondents had made little to no progress 
on their case plans and that the conditions that led to the removal of 
Elyse and Elizabeth from the home still existed. The trial court main- 
tained the permanent and concurrent plans for Elyse and Elizabeth. 


On 8 May 2019, DSS filed motions to terminate respondent-mother’s 
parental rights to Elyse and Elizabeth and respondent-father’s paren- 
tal rights to Elizabeth pursuant to N.C.G.S. § 7B-1111(a)(1), (6), and 
(7). After the termination-of-parental-rights hearing held on 26 and 
27 September 2019, the trial court found that grounds existed to termi- 
nate respondents’ parental rights pursuant to N.C.G.S. § 7B-1111(a)(1) 
and (6) and that termination of respondents’ parental rights was in 
Elyse’s and Elizabeth’s best interests pursuant to N.C.G.S. § 7B-1110(a).? 
Accordingly, the trial court terminated respondent-mother’s parental 
rights to Elyse and Elizabeth and respondent-father’s parental rights to 
Elizabeth. Respondents appealed. 


On appeal, respondents do not challenge the trial court’s grounds 
for termination but instead argue that the trial court abused its discre- 
tion in concluding that it was in Elyse’s and Elizabeth’s best interests to 
terminate respondents’ parental rights. Respondent-mother only chal- 
lenges the trial court’s best interests determination as to Elyse. 


II. Applicable Law 


The termination of parental rights is a two-stage process consist- 
ing of an adjudicatory stage and a dispositional stage. See N.C.G.S. 
§§ 7B-1109 to -1110 (2019). If, during the adjudicatory stage, the tri- 
al court finds grounds to terminate parental rights under N.C.G.S. 
§ 7B-1111(a), the trial court proceeds to the dispositional stage where it 


3. In an order entered on 1 October 2019, the trial court also amended the order 
from the 11 April 2019 permanency-planning hearing to correct the permanent plan for 
Elizabeth, which had been inadvertently reversed. The trial court corrected the permanent 
plan for Elizabeth to properly reflect adoption as the permanent plan with a concurrent 
plan of guardianship. 
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must “determine whether terminating the parent’s rights is in the juve- 
nile’s best interest” after considering the following criteria: 


(1) The age of the juvenile. 
(2) The likelihood of adoption of the juvenile. 


(3) Whether the termination of parental rights will 
aid in the accomplishment of the permanent plan 
for the juvenile. 


(4) The bond between the juvenile and the parent. 


(5) The quality of the relationship between the juve- 
nile and the proposed adoptive parent, guardian, 
custodian, or other permanent placement. 


(6) Any relevant consideration. 


N.C.G.S. § 7B-1110(a). The trial court must “make written findings 
regarding the [aforementioned criteria] that are relevant.” Id. “A factor 
is relevant if there is conflicting evidence concerning the factor, such 
that it is placed in issue by virtue of the evidence presented before the 
district court.” In re CLJ.C., 374 N.C. 42, 48 (2020) (cleaned up) (quoting 
In re A.R.A., 373 N.C. 190, 199 (2019)). “We review the trial court’s dis- 
positional findings of fact to determine whether they are supported by 
competent evidence.” In re J.J.B., 8374 N.C. 787, 793 (2020). 


“The trial court’s assessment of a juvenile’s best interests at the dis- 
positional stage is reviewed solely for abuse of discretion.” In re A.U.D., 
373 N.C. 3, 6 (2019). “An ‘[a]buse of discretion results where the court’s 
ruling is manifestly unsupported by reason or is so arbitrary that it could 
not have been the result of a reasoned decision.’ ” In re T.L.H., 368 N.C. 
101, 107 (2015) (alteration in original) (quoting State v. Hennis, 323 
N.C. 279, 285 (1988)). 


III. Respondent-mother’s Appeal 


[1] Respondent-mother only challenges the trial court’s dispositional 
determination for her oldest child, Elyse. Respondent-mother argues 
that the trial court abused its discretion in determining that termination 
of her parental rights was in Elyse’s best interests. We disagree. 


Respondent-mother first argues that the trial court failed to com- 
ply with the statutory mandate of N.C.G.S. § 7B-1110(a) because it did 
not “expressly consider” and receive evidence regarding whether Elyse 
consented to adoption. Since Elyse was fifteen years old at the time of 
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the termination hearing and N.C.G.S. § 48-3-601(1) requires minors over 
twelve years old to consent to adoption, respondent-mother contends 
that N.C.G.S. § 7B-1110(a)(1)-(8) and (6) “required the court to consider 
the need for her consent to any adoption” because Elyse’s refusal to give 
consent would create a barrier that would diminish the likelihood of her 
adoption. Respondent-mother also challenges the portion of finding of 
fact 11 stating that termination of respondent-mother’s parental rights 
was the “only barrier” to achieving the permanent plan of adoption be- 
cause N.C.G.S. § 48-3-601 requires Elyse’s consent for adoption. 


The controlling statute for termination-of-parental-rights proceed- 
ings does not expressly require a trial court to consider a child’s consent 
to adoption in making its dispositional decision. N.C.G.S. § 7B-1110(a). 
In fact, N.C.G.S. § 48-3-601(1) is found in an entirely separate chapter of 
the General Statutes of North Carolina, which concerns adoption. The 
trial court in the dispositional stage of a termination-of-parental-rights 
hearing is charged with “determin[ing] whether terminating the parent’s 
rights is in the juvenile’s best interest.” N.C.G.S. § 7B-1110(a) (empha- 
sis added). Testimony concerning Elyse’s interest in adoption may be 
admissible evidence during the dispositional stage and considered by 
the trial court. However, the dispositional determination by a trial court 
that terminating the parent’s rights is in the juvenile’s best interests is 
not an abuse of discretion merely because a child over the age of twelve 
indicates a lack of interest in adoption. See In re M.A., 374 N.C. 865, 
879-80 (2020) (affirming the trial court’s best interest determination 
after holding that while a child’s consent to adoption is relevant to a 
trial court’s best interests determination, it is not controlling and that 
findings and conclusions concerning likelihood of consent to adoption 
were not required); In re M.M., 200 N.C. App. 248, 258 (2009) (“Further, 
nothing within [N.C.G.S. § 7B-1110] requires that termination lead to 
adoption in order for termination to be in a child’s best interests.”), disc. 
review denied, 364 N.C. 241 (2010). Notably, there was no testimony 
or evidence that Elyse had no interest or would not consent to adop- 
tion. Therefore, we reject respondent-mother’s argument that the trial 
court should have expressly considered Elyse’s consent to adoption and 
respondent-mother’s challenge to finding of fact 11.4 


4. Respondent-mother also argues that the GAL provided Elyse with incorrect infor- 
mation regarding the educational benefits of adoption, and therefore, respondent-mother 
asserts that to the extent Elyse consented to adoption, it could not have been knowing 
and voluntary. Since we have rejected respondent-mother’s argument that the trial court 
should have expressly considered Elyse’s consent to an adoption, we reject respondent- 
mother’s argument that Elyse’s consent to an adoption could not have been knowing and 
voluntary for the same reasons. 
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Respondent-mother next argues that the trial court abused its 
discretion in determining that termination of her parental rights was 
in Elyse’s best interests because it failed to consider Elyse’s bond 
with respondent-mother and whether Elyse consented to adoption. 
Respondent-mother argues that “it does not appear the court considered 
Elyse’s bond with [respondent-]mother” because “[t]he record is replete 
with references to their love and connection and to . . . Elyse’s wish to 
return to her mother.” The uncontested evidence does demonstrate that 
Elyse loves respondent-mother and has a bond with her. As such, the tri- 
al court was not required to make a finding on this issue. See In re E.F,, 
375 N.C. 88, 91 (2020) (“Although the trial court must ‘consider’ each of 
the statutory factors ... we have construed [N.C.G.S. § 7B-1110(a)] to 
require written findings only as to those factors for which there is con- 
flicting evidence.” (quoting N.C.G.S. § 7B-1110(a))). 


Additionally, “the bond between parent and child is just one of the 
factors to be considered under N.C.G.S. § 7B-1110(a), and the trial court 
is permitted to give greater weight to other factors.” In re ZL. W., 372 N.C. 
432, 437 (2019). In this case, the GAL testified that while Elyse wished the 
situation with respondent-mother to be different, Elyse wanted to remain 
with her foster parents. The trial court also found that Elyse had not seen 
respondent-mother in nearly twelve months due to respondent-mother’s 
noncompliance with the trial court’s orders. Therefore, we reject 
respondent-mother’s argument. 


The trial court was not required to consider Elyse’s consent to adop- 
tion for its dispositional conclusion pursuant to N.C.G.S. § 7B-1110, nor 
was the trial court required to make findings as to Elyse’s bond with 
respondent-mother when it was uncontested. Therefore, the trial court 
did not abuse its discretion in concluding that it was in Elyse’s best in- 
terests to terminate respondent-mother’s parental rights, and we affirm 
the trial court’s orders. 


Respondent-mother has abandoned any challenges to the trial 
court’s termination of her parental rights as to Elizabeth and to the 
trial court’s best interests determination concerning Elizabeth because 
respondent-mother did not present or discuss any arguments in her 
brief. See N.C. R. App. P. 28(a). 


IV. Respondent-father’s Appeal 


[2] Respondent-father argues that the trial court abused its discretion 
in its best interests determination as to Elizabeth because it failed to 
make “necessary and proper” findings of fact regarding a possible rela- 
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tive placement as required by In re S.D.C., 373 N.C. 285, 290 (2020). 
We disagree. 


One month prior to the termination hearing, respondent-father sub- 
mitted to DSS a request that his third cousin be a potential placement for 
Elizabeth. The investigation was still pending at the time of the termina- 
tion hearing. In the termination order, the trial court found that 


b. [Elizabeth] is currently in an adoptive place- 
ment and is very bonded to the foster parents and her 
adoptive siblings. She has been in this placement all 
but approximately five months of her 18 months in 
DSS custody. 


c. [Elizabeth] has not seen [respondent-mother] 
since the fall of 2018 or [respondent-father] for at 
least six (6) months. 


d. The proposed kinship placement suggested by 
[respondent-father] would not be appropriate as 
[Elizabeth] has been with her foster family for most 
of her life and [respondent-father] just suggested 
this kinship placement last month. Additionally, the 
potential kinship provider expressed reservations to 
the GAL regarding [respondent-father] possibly inter- 
fering and causing problems. 


The dispositional findings show that the trial court considered the 
relative placement and made findings of fact sufficient to allow this 
Court to review the trial court’s dispositional determination for abuse 
of discretion. We therefore reject respondent-father’s argument that the 
trial court abused its discretion by concluding that termination was in 
the best interests of Elizabeth. “[T]he trial court is not required to make 
findings of fact on all the evidence presented, nor state every option it 
considered.” In re J.A.A., 175 N.C. App. 66, 75 (2005). The trial court 
is also not “expressly directed to consider the availability of a relative 
placement in the course of deciding a termination of parental rights pro- 
ceeding.” In re S_D.C., 373 N.C. at 290. 


In In re S.D.C., this Court recognized that a trial court “may treat 
the availability of a relative placement as a ‘relevant consideration’ in 
determining whether termination of a parent’s parental rights is in the 
child’s best interests” and indicated that when determined to be a 
relevant consideration, “the trial court should make findings of fact 
addressing ‘the competing goals of (1) preserving the ties between the 
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children and their biological relatives; and (2) achieving permanence 
for the children as offered by their prospective adoptive family. ” Id. 
(emphasis added) (quoting In re A.U.D., 373 N.C. at 12). When there 
is no evidence presented at the termination hearing tending to show 
that a potential relative is available for the juvenile, the trial court need 
not consider or make findings on the matter. In re S.D.C., 373 N.C. at 
291. Furthermore, the dispositional findings demonstrate that the trial 
court adequately considered the “critical circumstances” regarding 
Elizabeth’s placement. 


Since this Court concludes that the trial court’s decision on this 
matter was not so manifestly unsupported by reason as to constitute 
an abuse of discretion, we affirm the trial court’s order terminating 
respondent-father’s parental rights to Elizabeth. 


V. Conclusion 


In summary, we conclude that the trial court did not abuse its 
discretion in determining that termination of respondent-mother’s 
parental rights was in Elyse’s best interests and that termination of 
respondent-father’s parental rights was in Elizabeth’s best interests. 
Respondent-mother abandoned any and all challenges to the trial court’s 
order terminating her parental rights to Elizabeth and the trial court’s 
best interests determination as to Elizabeth. Accordingly, we affirm the 
trial court’s orders terminating respondents’ parental rights. 


AFFIRMED. 
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IN THE MATTER OF LJ.W. 


No. 347A20 
Filed 18 June 2021 


Termination of Parental Rights—grounds for termination— 
willful abandonment—sufficiency of findings—relevant six- 
month period 

The trial court’s order terminating respondent-father’s parental 
rights on the grounds of willful abandonment was affirmed where 
the unchallenged findings of fact showed that for over a year prior 
to the filing of the motion to terminate respondent had not visited 
the child, he refused to work his case plan or take any of the steps 
required to reunite with the child, and he did not make any effort 
to maintain a parental bond with the child. Respondent’s attempts 
to comply with the case plan after the filing of the petition did not 
bar an ultimate finding of willful abandonment because they did 
not occur during the determinative period for adjudicating willful 
abandonment—the six consecutive months preceding the filing of 
the petition. 


Appeal pursuant to N.C.G.S. § 7B-1001(a1)(1) from an order entered 
on 9 April 2020 by Judge Mark L. Killian in District Court, Burke 
County. This matter was calendared for argument in the Supreme 
Court on 22 April 2021 but determined on the record and briefs with- 
out oral argument pursuant to Rule 30(f) of the North Carolina Rules 
of Appellate Procedure. 


Mona E. Leipold for petitioner-appellee Burke County Department 
of Social Services. 


Christopher S. Edwards for appellee Guardian ad Litem. 
Leslie Rawls for respondent-appellant father. 


EARLS, Justice. 


Respondent, the biological father of minor child LJ.W. (Ian)!, appeals 
from the trial court’s order terminating his parental rights. Unchallenged 


1. A pseudonym is used for ease of reading and to protect the juvenile’s identity. 
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findings of fact based on clear and convincing evidence in the record 
support the trial court’s conclusion that respondent willfully abandoned 
Ian. Therefore, we affirm the trial court’s adjudication that there are 
grounds pursuant to N.C.G.S. § 7B-1111(a)(7) to terminate respondent’s 
parental rights as to Ian. 


1. Factual Background 


On 6 December 2017, the Burke County Department of Social 
Services (DSS) obtained nonsecure custody of Ian and filed a petition 
alleging him to be a neglected and dependent juvenile.? According to the 
petition, on 24 February 2017, DSS received a Child Protective Services 
(“CPS”) report stating that the mother left Ian in a car while she was ina 
courthouse and he had a seizure. In addition, the mother was using meth- 
amphetamines while Ian was in her care, and respondent was aware of 
the mother’s drug use. On 2 March 2017 DSS received the results of Ian’s 
drug screen, showing that he tested positive for methamphetamines. On 
27 February 2017 Respondent signed a safety assessment agreeing to be 
Ian’s primary caregiver. 


In its subsequent Adjudication/Disposition Order entered 1 March 
2018, the trial court found as fact that respondent obtained a domestic 
violence protective order in effect from 24 March 2017 to 23 March 2018, 
based on findings that the mother struck Ian leaving marks on two occa- 
sions, was using methamphetamines in Ian’s presence, and used heroin 
while being his primary caretaker. The protective order barred contact 
between respondent and Ian’s mother, and required that the maternal 
grandmother supervise any and all contact between Ian and his mother. 


The trial court further found that notwithstanding these restric- 
tions, on 27 November 2017 a DSS social worker met with respondent at 
his home, where the mother was also living. Respondent admitted to the 
social worker that the home did not have electricity, heat, or running wa- 
ter and admitted that he and the mother had recently used methamphet- 
amines. Despite respondent’s statements that he understood the terms 
of the protective order, he still did not comply. On 4 December 2017 the 
social worker completed a home visit and observed Ian to have a bruise 
on his cheek which the mother explained was caused by a fall while he 
was playing with her. That day the mother agreed to leave the home and 
to abide by the terms of the protective order. On 5 December 2017 the 
social worker made an unannounced visit and again found the mother to 


2. DSS filed an amended petition on 12 December 2017 including the results from the 
parents’ 4 and 5 December 2017 drug tests. 
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be in the home with Ian present. The mother was arrested for violating 
the trial court’s protective order. That same day respondent tested posi- 
tive for methamphetamines and THC metabolite. 


A hearing on the juvenile petition was held on 30 January 2018. On 
1 March 2018, the trial court entered an order adjudicating Ian to be a 
neglected and dependent juvenile based on factual stipulations made 
by the parents. The trial court ordered respondent to comply with an 
out-of-home family services agreement in which he was required to ob- 
tain a substance abuse assessment and follow all recommendations; 
submit to random drug screens; attend parenting classes and demon- 
strate skills learned; obtain a parenting capacity evaluation and follow 
all recommendations; obtain a psychological assessment and follow all 
recommendations; obtain a domestic violence offender assessment and 
follow all recommendations; obtain and maintain stable, appropriate, 
and independent housing; and obtain and maintain legal, stable, and 
verifiable income. Respondent was allowed one hour of supervised visi- 
tation per week to be supervised by DSS. 


Following a 1 March 2018 permanency-planning hearing, the trial 
court entered an order on 12 April 2018 setting the permanent plan for 
Ian as reunification with a secondary plan of adoption. Respondent was 
ordered to comply with the components of his case plan and was al- 
lowed two hours of supervised visits every other week. 


Respondent initially made progress on his case plan. He com- 
pleted his substance abuse assessment and began group therapy, 
completed parenting classes at One Love, completed his psychologi- 
cal assessment on 12 February 2018 which recommended he attend 
individual counseling, and obtained transportation. Respondent also 
obtained housing, but it was deemed inappropriate for a minor child. 


In a permanency-planning order entered 3 August 2018, the trial 
court changed the permanent plan to adoption with a secondary plan 
of reunification. The trial court found that respondent was not making 
reasonable progress toward reunification and was not actively partici- 
pating in his case plan. Specifically, the trial court found that respondent 
had not begun individual counseling, had tested positive for marijuana 
on 9 May 2018, and maintained that it was age-appropriate to “whip” 
Ian for discipline. The court also found that on 18 May 2018, DSS ended 
respondent’s visit with Ian early due to respondent’s aggressive behav- 
ior and derogatory comments toward the social worker. Respondent 
became irate, left the building, and threw grass and mud at DSS’s door. 
Respondent did not have any further communication with DSS after 
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that visit. The trial court suspended respondent’s visitation and ordered 
that respondent complete an anger management program as part of his 
case plan. 


Although respondent was ordered to complete an anger manage- 
ment program on 19 July 2018 and ongoing visitation was conditioned 
upon the father completing the program, he failed to do so. There is 
nothing in the record to suggest that the trial court’s finding of fact that 
respondent refused to participate in an anger management program is 
wrong and respondent does not contest it. Moreover, respondent did not 
return to court to request that his visitation otherwise be reinstated. He 
was aware of what he needed to do to reinstate visitation with Ian and 
did nothing. Respondent had not visited Ian since 18 May 2018. The trial 
court found that respondent withheld his love and affection from Ian 
by not seeking to re-establish visitation and by failing to send cards, gifts 
or letters. 


Essentially, after the 18 May 2018 incident, respondent was unwill- 
ing to work with DSS. From May 2018 until DSS filed the motion to ter- 
minate parental rights almost a year and a half later on 18 October 2019, 
respondent ceased all engagement with DSS and case plan objectives. 
He would disengage with social workers when they called, he refused 
to provide his address, and did not attempt to work any aspect of his 
case plan. 


The trial court entered a permanency planning order on 14 February 
2019 placing the child with his maternal grandmother who recently had 
her foster care license reinstated. The court found that Ian had been 
having visits with his maternal grandmother, and they had bonded. 


On 18 October 2019, DSS filed a motion to terminate respondent’s 
parental rights to Ian.? DSS alleged that five grounds existed to termi- 
nate respondent’s parental rights: (1) neglect, (2) willful failure to make 
reasonable progress to correct the conditions that led to Ian’s removal 
from the home, (8) willful failure to pay a reasonable portion of the cost 
of Ian’s care, (4) dependency, and (5) willful abandonment. N.C.G.S. 
§ 7B-1111(a)(1)-(8), (6)-(7) (2019). On 6 December 2019, respondent 
filed an answer in which he admitted the ground of willful failure to pay 
under N.C.G.S. § 7B-1111(a)(8) but denied the remaining alleged grounds. 


Following hearings held 30 January, 31 January and 27 February 
2020, the trial court entered an order on 9 April 2020 terminating 


3. The mother relinquished her parental rights to Ian on 6 May 2019. 
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respondent’s parental rights. The trial court concluded that all five 
grounds alleged in the termination motion existed and that termi- 
nation of respondent’s parental rights was in Ian’s best interests.4 
Accordingly, the trial court terminated respondent’s parental rights to 
Ian. Respondent appealed. 


2. Legal Analysis 


Respondent argues generally that the trial court erred by conclud- 
ing that grounds existed to terminate his parental rights. “Our Juvenile 
Code provides for a two-step process for termination of parental rights 
proceedings consisting of an adjudicatory stage and a dispositional 
stage.” In re Z.A.M., 374 N.C. 88, 94 (2020) (citing N.C.G.S. §§ 7B-1109, 
-1110 (2019)). “At the adjudicatory stage, the petitioner bears the burden 
of proving by ‘clear, cogent, and convincing evidence’ the existence of 
one or more grounds for termination under section 7B-1111(a) of the 
General Statutes.” In re A.U.D., 373 N.C. 3, 5-6 (2019) (quoting N.C.G.S. 
§ 7B-1109(f) (2017)). We review a trial court’s adjudication of grounds 
to terminate parental rights “to determine whether the findings are 
supported by clear, cogent and convincing evidence and the findings 
support the conclusions of law.” In re E.H.P., 372 N.C. 388, 392 (2019) 
(quoting In re Montgomery, 311 N.C. 101, 111 (1984)). “The trial court’s 
conclusions of law are reviewable de novo on appeal.” In re C_B.C., 373 
N.C. 16, 19 (2019). 


Although the trial court determined that five grounds exist to termi- 
nate respondent’s parental rights, it is well settled that a “finding by the 
trial court that any one of the grounds for termination enumerated in 
N.C.G.S. § 7B-1111(a) exists is sufficient to support a termination order.” 
In re B.O.A., 372 N.C. 372, 380 (2019). While the termination order is 
comprehensive, the clearest ground on the facts of this case and there- 
fore the place we start is that of willful abandonment. 


The court must determine that the parent abandoned his child “for 
at least [the] six consecutive months” before the motion to terminate 
parental rights was filed. N.C.G.S. § 7B-1111(a)(7). The trial court made 
numerous findings of fact supported by clear and convincing evidence 
in the record establishing that respondent father willfully abandoned Ian 
during the relevant six-month period from 18 April 2019 to 18 October 


4. Although the trial court found and concluded that grounds existed by clear and 
convincing evidence pursuant to N.C.G.S. § 7B-1111(a)(2) to terminate respondent’s pa- 
rental rights, the “Order on Adjudication” portion of the termination order does not list 
N.C.G.S. § 7B-1111(a)(2) as a ground. The parties seem to agree in their briefs, however, 
that N.C.G.S. § 7B-1111 (a)(2) was a ground on which the court terminated parental rights. 
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2019. When the motion to terminate respondent’s rights was filed, re- 
spondent had not visited Ian in more than a year. Moreover, during that 
year he refused to work his case plan—failing to take any of the steps 
required to reunite with Ian. Indeed, during the relevant period he did 
not make any effort to maintain any sort of parental bond with Ian. 


As the trial court found, respondent demonstrated that this was 
willful behavior on his part to the extent that once the motion for ter- 
mination of parental rights was filed in October of 2019, he began to 
“complete a flurry of services from October 2019 through January 2020.” 
Based on the evidence before it, the trial court concluded that respon- 
dent’s post-petition behavior demonstrated that he previously had the 
ability to engage in services but chose not to. However, his later actions 
do not bar an ultimate finding of willful abandonment because the statute 
explicitly prescribes the relevant time period for evaluating whether a 
child has been willfully abandoned and none of respondent’s activities in 
compliance with his case plan, including completing a substance abuse 
assessment, substance abuse classes and a domestic violence assess- 
ment, occurred during the relevant period. See In re E.B., 375 N.C. 310, 
318 (2020) (“[A]lthough the trial court may consider a parent’s conduct 
outside the six-month window in evaluating a parent’s credibility and 
intentions, the determinative period for adjudicating willful abandon- 
ment is the six consecutive months preceding the filing of the petition.”). 
Respondent has not contested any of these findings of fact and therefore 
they are binding on appeal. See In re T.N.H., 372 N.C. 403, 407 (2019) 
(“Findings of fact not challenged by respondent are deemed supported 
by competent evidence and are binding on appeal.”). Taken together, the 
trial court’s factual findings in this case support the conclusion that re- 
spondent willfully abandoned Ian for more than six consecutive months 
preceding the filing of the petition. 


Because the ground of willful abandonment is sufficient to support 
the trial court’s order of termination, we need not address respondent’s 
arguments as to the other grounds. Respondent does not challenge the 
trial court’s best interests determination. Accordingly, we affirm the trial 
court’s order terminating respondent’s parental rights. 


AFFIRMED. 
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IN THE MATTER OF J.E.E.R. 


No. 344A20 
Filed 18 June 2021 


Termination of Parental Rights—grounds for termination—fail- 

ure to pay reasonable portion of cost of care—no contribution 

The termination of respondent-father’s parental rights for failure 

to pay a reasonable portion of the cost of care for the juvenile was 

affirmed where the trial court found that respondent was employed 

and earned between $200 and $800 per week but did not provide any 

financial support for the child during the six months prior to the fil- 

ing of the petition and the findings were supported by clear, cogent, 
and convincing evidence. 


Appeal pursuant to N.C.G.S. § 7B-1001(a1)(1) from an order entered 
on 16 March 2020 by Judge William B. Davis in District Court, Guilford 
County. This matter was calendared for argument in the Supreme 
Court on 22 April 2021 but determined on the record and briefs with- 
out oral argument pursuant to Rule 30(f) of the North Carolina Rules of 
Appellate Procedure. 


Mercedes O. Chut for petitioner-appellee Guilford County 
Department of Health and Human Services. 


Ward and Smith, PA., by Mary V. Cavanagh for appellee Guardian 
ad litem. 


Robert W. Ewing for respondent-appellant father. 


BARRINGER, Justice. 


Respondent, the biological father of J.E.E.R. (Jane),! appeals 
from the trial court’s order terminating his parental rights pursuant to 
N.C.G.S. § 7B-1111(a)(2)-(8), and (7) (2019). Since we find that the trial 
court’s findings of fact supporting its termination of respondent’s paren- 
tal rights pursuant to N.C.G.S. § 7B-1111(a)(8) are supported by clear, 
cogent, and convincing evidence, we affirm. 


1. Apseudonym is used to protect the identity of the juvenile and for ease of reading. 
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I. Factual and Procedural Background 


Jane was born in 2006. On 8 May 2017, Guilford County Department 
of Health and Human Services (DHHS) obtained nonsecure custody of 
Jane and her three siblings? and filed a petition alleging Jane to be an 
abused and neglected juvenile. At that time, DHHS did not have knowl- 
edge of respondent’s location or contact information. DHHS’s petition 
alleged that on 3 May 2017, it received a report of physical abuse af- 
ter Jane’s brother arrived at school with black eyes and swelling on the 
left side of his face. After each sibling was interviewed, Jane’s brother 
and sister disclosed that they sustained injuries from their mother and 
stepfather. Jane denied being physically disciplined during the current 
school year “but disclosed that she has had marks in the past from be- 
ing physically disciplined.” Jane reported that her mother and stepfather 
disciplined the children using their hands and objects, such as a toy uku- 
lele and extension cords. 


Subsequently, DHHS located respondent in New York. Respondent 
is listed as the father on Jane’s birth certificate. On 27 June 2017, re- 
spondent submitted to genetic paternity testing that determined he was 
Jane’s biological father. In an order entered 4 August 2017, the trial court 
adjudicated Jane to be a neglected juvenile. The trial court ordered re- 
spondent to cooperate with an Interstate Compact on the Placement 
of Children (ICPC) home study, enter a case plan, and cooperate with 
DHHS.? The trial court authorized DHHS to allow supervised telephone 
calls between respondent and Jane for a minimum of one hour per week. 


Following a permanency-planning hearing on 25 October 2017, the 
trial court found that respondent had spoken with Jane by telephone, 
supervised by her foster parents. Although respondent had been in con- 
tact with a DHHS social worker and was cooperative he had not yet 
entered into a case plan. Respondent reported to a social worker and 
the trial court that he was planning on moving in with his sister in New 
York and wanted a home study completed on his sister’s home. The trial 
court set the permanent plan for Jane as reunification with respondent, 
with a concurrent plan of adoption. The trial court continued to allow 
supervised telephone calls between respondent and Jane. 


2. Jane’s siblings are not the subjects of this appeal. 


3. The result of respondent’s genetic paternity testing was pending at the time of the 
adjudication hearing. The trial court’s order that respondent cooperate with an ICPC home 
study, enter into a case plan, and cooperate with DHHS was contingent upon confirmation 
of respondent’s paternity. 
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Subsequently, the New York Office of Children & Family Services, 
through an ICPC request, completed a home study of respondent’s sis- 
ter’s apartment. By a report dated 1 May 2018, the New York Office of 
Children & Family Services disapproved of the placement in respon- 
dent’s sister’s home. On 24 May 2018, respondent contacted DHHS and 
requested that a home study be completed on his mother’s home. The 
home study on his mother’s home was conducted and denied. 


In a permanency-planning hearing on 1 August 2018, the trial 
court found that respondent was not working towards reunifica- 
tion. Respondent had been hostile with a DHHS social worker, and in 
December 2017, requested that the social worker no longer contact 
him. On 6 March 2018, respondent contacted a social worker and stated 
that he wanted Jane to call him the following day, Jane’s birthday. Jane 
called respondent as requested, but respondent did not answer. Jane left 
a voice mail, but he never returned her phone call. The trial court further 
found that a DHHS social worker sent respondent a proposed case plan 
on 31 May 2018 and asked respondent to contact the social worker if 
he wished to enter into the plan. Despite acknowledging receipt of the 
proposed case plan on 6 June 2018, respondent did not enter into a case 
plan with DHHS. The trial court concluded that DHHS should cease re- 
unification efforts with respondent and changed the permanent plan to 
adoption with a concurrent plan of guardianship. DHHS was ordered 
to proceed with filing for termination of parental rights within sixty days 
of the entry of the order. 


On 3 October 2018, DHHS filed a petition to terminate respondent’s 
parental rights to Jane. DHHS alleged grounds for termination pursu- 
ant to N.C.G.S. § 7B-1111(a)(1)-(8) and (7). Following a hearing on 
1 October 2019, at which respondent did not appear, the trial court 
entered an order on 31 October 2019 concluding that grounds existed 
to terminate respondent’s parental rights in Jane pursuant to N.C.G.S. 
§ 7B-1111(a)(1)-(8) and (7). The trial court then determined that it was 
in Jane’s best interests that respondent’s parental rights be terminated, 
and it terminated his parental rights. See N.C.G.S. § 7B-1110(a) (2019). 


On 11 October 2019, respondent filed a “Motion to Re-Appoint 
Counsel, Motion to Re-Open the Evidence, and Motion for a New Trial.” 
The trial court entered an order on 27 January 2020 granting respon- 
dent’s motion for a new trial because of concerns that respondent lacked 
proper notice of the first hearing and without objection from any party. 
The 31 October 2019 order terminating respondent’s parental rights was 
“stricken and set aside.” 
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Following a termination-of-parental-rights hearing on 18 February 
2020, which respondent was present for and participated in, the trial 
court entered an order on 16 March 2020 concluding that grounds ex- 
isted to terminate respondent’s parental rights pursuant to N.C.G.S. 
§ 7B-1111(a)(2)-(3), and (7) and determining that it was in Jane’s best 
interests that respondent’s parental rights be terminated. See N.C.G.S. 
§ 7B-1110(a). Respondent appealed. 


II. Standard of Review 


Our Juvenile Code provides for a two-step process for the termi- 
nation of parental rights—an adjudicatory stage and a dispositional 
stage. N.C.G.S. §§ 7B-1109, -1110 (2019). At the adjudicatory stage, the 
petitioner bears the burden of proving by clear, cogent, and convincing 
evidence the existence of one or more grounds for termination under 
N.C.G.S. § 7B-1111(a). N.C.G.S. § 7B-1109(e), (f). If the trial court finds 
the existence of one or more grounds to terminate the respondent’s pa- 
rental rights, the matter proceeds to the dispositional stage where the 
trial court must determine whether terminating the parent’s rights is in 
the juvenile’s best interests. N.C.G.S. § 7B-1110(a). 


We review a trial court’s adjudication under N.C.G.S. § 7B-1111 “to 
determine whether the findings are supported by clear, cogent and con- 
vincing evidence and the findings support the conclusions of law.” In 
re Montgomery, 311 N.C. 101, 111 (1984). “The trial court’s conclusions 
of law are reviewable de novo on appeal.” In re C.B.C., 373 N.C. 16, 19 
(2019). Unchallenged findings are deemed to be supported by the evi- 
dence and are binding on appeal. In re Z.L.W., 372 N.C. 482, 437 (2019). 


Ill. Analysis 


On appeal, respondent challenges the trial court’s determination that 
grounds existed to terminate his parental rights. Specifically, respon- 
dent argues that the findings of fact supporting the trial court’s grounds 
for termination pursuant to N.C.G.S. § 7B-1111(a)(8), and (7) were not 
supported by clear, cogent, and convincing evidence. Respondent also 
argues that because the trial court found that respondent had not ne- 
glected Jane pursuant to N.C.G.S. § 7B-1111(a)(1), the trial court was 
precluded from terminating his parental rights pursuant to N.C.G.S. 
§ 7B-1111(a)(2). 
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A. Termination of Respondent’s Parental Rights Pursuant to 
N.C.G.S. § 7B-1111(a)(3) 


N.C.G.S. § 7B-1111(a)(8) states, in relevant part: 


(a) The court may terminate the parental rights 
upon a finding of one or more of the following: 


(3) The juvenile has been placed in the custody of a 
county department of social services .. . and the 
parent has for a continuous period of six months 
immediately preceding the filing of the petition 
or motion willfully failed to pay a reasonable por- 
tion of the cost of care for the juvenile although 
physically and financially able to do so. 


The “ ‘cost of care’ refers to the amount it costs the Department 
of Social Services to care for the child, namely, foster care.” In re 
Montgomery, 311 N.C. at 113. “A parent is required to pay that portion of 
the cost of foster care for the child that is fair, just and equitable based 
upon the parent’s ability or means to pay. .. . The requirement applies 
irrespective of the parent’s wealth or poverty.” In re Clark, 303 N.C. 592, 
604 (1981). 


The trial court made the following findings of fact, in pertinent part, 
to support its termination of respondent’s parental rights pursuant to 
N.C.G.S. § 7B-1111(a)(8): 


2. [Jane] has been in the legal and physical custody 
of [DHHS] a consolidated county human services 
agency, pursuant to Court Order continuously since 
May 8, 2017. 


5. The Petition to Terminate Parental Rights in this 
matter was filed on October 3, 2018... . The six-month 
period applicable to the (a)(8) and (a)(7) claim is 
April 3, 2018 through October 3, 2018. 


[10]b. Income — [Respondent] was to obtain and 
maintain suitable employment and provide proof 
of income. [Respondent] indicated that he was 
employed at A&J Grocery at the beginning of 
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2018 until approximately the fall/winter of 2019. 
[Respondent] indicated that this employer did not 
provide paystubs, and that he was being paid under 
the table four to five days per week, at a payment of 
approximately $200.00 to $300.00 per week. In the 
winter of 2018 until the present, [respondent] indi- 
cates by his own testimony that he is employed with 
Postmates delivery service. He schedules his own 
hours and brings home anywhere between $300.00 
to $800.00 per week by direct deposit to his pre-paid 
card. He also indicated that he has some additional 
entrepreneurial activities but has given no indication 
of whether those resulted in any income, and if so, 
what amounts. As of today’s hearing [respondent] has 
not provided any proof of income... . 


17. 


a. [DHHS] has incurred cost in connection with 
the care of [Jane] on a continuous basis in the 
six months preceding the filing of this Petition, 
namely from April 2018 through October 2018 
amounting to $6,158.46. 


b. [Respondent] has not provided any type or 
amount of financial support for [Jane] within the 
six months immediately preceding the filing of 
this Petition though he stated to [DHHS] he was 
working. He agreed to provide verification of his 
income but has failed to do so. 


c. [Respondent] has never provided any docu- 
mentation verifying he is unable to work due to a 
disability and agreed to provide proof of income. 
[Respondent] has reported that he is employed 
and has been since 2018. This demonstrates that 
[respondent] has sufficient resources to pay 
some amount greater than zero. 


q 16 Respondent does not dispute the trial court’s finding of fact that he 
“has not provided any type or amount of financial support for [Jane] 
within the six months immediately preceding the filing of this Petition 
though he stated to [DHHS] he was working.” Rather, he argues the trial 
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court’s finding of fact that respondent had sufficient resources to pay 
some amount of financial support greater than zero is not supported by 
the evidence. Specifically, respondent contends the trial court erred in 
determining that he had the ability to pay for Jane’s cost of care because 
he was unable to support himself on the income he was receiving. 


Here, the relevant six-month time period was 3 April 2018 to 
3 October 2018. Respondent testified that he was employed at A&J 
Grocery from the beginning of 2018 until “[s]omewhere in the fall, going 
into winter” of 2018 and made between $200.00 and $700.00 per week. 
At the end of 2018 “going into [20]19,” he began working at Postmates 
delivery service, earning between $300.00 and $800.00 per week. He also 
testified that he was never unemployed between the job at A&J Grocery 
and Postmates. Therefore, the trial court’s findings that respondent was 
employed during the relevant time period with some income is support- 
ed by clear, cogent, and convincing evidence. See, e.g., In re T.D.P,, 164 
N.C. App. 287, 290 (2004) cholding there was clear and convincing evi- 
dence the respondent had an ability to pay an amount greater than zero 
where he was earning $0.40 to $1.00 per day while incarcerated), aff'd, 
359 N.C. 405 (2005). 


As this Court held in In re J.A.E.W., 375 N.C. 112, 118 (2020), where 
the trial court finds that the respondent has made no contributions 
to the juvenile’s care for the period of six months immediately preceding 
the filing of the petition and that the respondent had income during this 
period, the trial court properly terminates respondent’s rights based on 
N.C.G.S. § 7B-1111(a)(8) for willful failure to pay a reasonable portion of 
the costs of care for the juvenile although physically and financially able 
to do so. Therefore, the trial court properly terminated respondent’s pa- 
rental rights in Jane pursuant to N.C.G.S. § 7B-1111(a)(8). 


IV. Conclusion 


Since only one ground is necessary to support a termination of pa- 
rental rights, we decline to address respondent’s arguments challenging 
the trial court’s finding that grounds existed to terminate his parental 
rights under N.C.G.S. § 7B-1111(a)(2) and (7). See N.C.G.S. § 7B-1111(a). 
Respondent does not challenge the trial court’s determination that it 
was in Jane’s best interests to terminate his parental rights. Accordingly, 
we affirm the trial court’s order. 


AFFIRMED. 
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IN THE MATTER OF MLS., W.S., E.S. 


No. 343A20 
Filed 18 June 2021 


Termination of Parental Rights—no-merit brief—termination 
on multiple grounds—competent evidence and proper legal 
grounds 

The termination of respondent-mother’s parental rights based 
on neglect, willful failure to make reasonable progress, and being 
incapable of providing proper care and supervision of the children 
was affirmed where the mother’s counsel filed a no-merit brief and 
the termination order was supported by competent evidence and 
based on proper legal grounds. 


Termination of Parental Rights—grounds for termination— 
willful failure to make reasonable progress—failure to enter 
into a case plan 

The trial court did not err by determining that grounds existed 
to terminate the parental rights of the father of the two oldest chil- 
dren based on a willful failure to make reasonable progress where 
the unchallenged findings showed that he did not enter into a case 
plan with DSS to establish the goals he needed to achieve prior to 
reunification—despite several opportunities to do so—and that he 
was not incarcerated for nine of the twenty months the children 
were in DSS custody. 


Termination of Parental Rights—grounds for termination— 
failure to make reasonable progress—nexus between case 
plan and conditions that led to removal 

The trial court’s order terminating respondent-father’s parental 
rights to the youngest child based on failure to make reasonable 
progress was supported by unchallenged findings, which showed 
that respondent-father failed to complete parenting classes, tested 
positive for controlled substances and refused at least four drug 
screenings, and was not incarcerated for seven months while his 
child was in DSS custody. Although respondent argued that he 
did make reasonable progress where the only condition relating 
to him that led to the child’s removal—that his paternity had not 
been established—had since been corrected, there was a sufficient 
nexus between the substance abuse and mental health components 
of respondent’s case plan and the conditions that led to the child’s 
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removal from the home, because the child had been removed from 
respondent-mother’s care based on neglect caused by exposure to 
substance abuse. 


Appeal pursuant to N.C.G.S. § 7B-1001(a1)(1) from orders entered 
on 2 April 2020 by Judge Marion Boone in District Court, Stokes 
County. This matter was calendared for argument in the Supreme 
Court on 22 April 2021 but determined on the record and briefs with- 
out oral argument pursuant to Rule 30(f) of the North Carolina Rules of 
Appellate Procedure. 


Jennifer Oakley Michaud for petitioner-appellee Stokes County 
Department of Social Services. 


James N. Freeman Jr. for appellee Guardian ad Litem. 
Anné C. Wright for respondent-appellant mother. 


Christopher M. Watford for respondent-appellant father of M.S. 
and W.S. 


Edward Eldred for respondent-appellant father of E.S. 


BERGER, Justice. 


Respondent-mother appeals from the trial court’s orders terminating 
her parental rights to M.S. (Molly), W.S. (Will), and E.S. (Ella).1 Counsel 
for respondent-mother has filed a no-merit brief under Rule 3.1(e) of the 
North Carolina Rules of Appellate Procedure. We conclude the issues 
identified by counsel as arguably supporting the appeal are meritless 
and, therefore, affirm the trial court’s orders as to respondent-mother. 


Respondent-father Cameron appeals from the trial court’s orders 
terminating his parental rights to Molly and Will. Respondent-father 
Miles appeals from the trial court’s orders terminating his parental rights 
to Ella. We conclude that the trial court made sufficient findings of fact, 
supported by clear, cogent, and convincing evidence, to support its 
conclusion to terminate both respondent-fathers’ parental rights under 
N.C.G.S. § 7B-1111(a)(2); therefore, we affirm the trial court’s orders as 
to both respondent-fathers. 


1. Pseudonyms are used in this opinion to protect the juveniles’ identities and for 
ease of reading. 
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I. Background 


On July 5, 2018, the Stokes County Department of Social 
Services (DSS) received a report alleging that respondent-mother, 
respondent-father Cameron, Molly, and Will were overnight guests at 
a home when officers with the King Police Department responded to 
a report of drug use. After obtaining a search warrant, officers found 
evidence of drug use, including methamphetamine and marijuana; drug 
paraphernalia, including hypodermic needles; and an unsecured, loaded 
gun, all of which were accessible to the children. Respondent-mother 
denied seeing any drugs or drug paraphernalia in the home and denied 
intravenous drug use; however, an officer noted that she appeared to 
have fresh track marks on her arms and hands. The children were then 
placed with a temporary safety provider that same day. 


On July 6, 2018, respondent-mother was arrested and charged with 
possession of heroin, possession of drug paraphernalia, and child abuse. 
These charges were later dismissed. Respondent-father Cameron was 
also arrested and charged with a felony probation violation and resist- 
ing a public officer. Both parents refused to submit to a drug screen 
requested by DSS. 


On July 13, 2018, DSS filed juvenile petitions alleging that Molly and 
Will were neglected juveniles due to the children living in an environ- 
ment injurious to their welfare, and DSS obtained nonsecure custody of 
the children the same day. 


On July 24, 2018, respondent-mother entered into an Out of Home 
Family Services Agreement Case Plan with DSS. 


On August 20, 2018, respondent-mother gave birth to Ella. Both 
respondent-mother and Ella tested negative for controlled substances at 
the hospital; however, on August 27, 2018, a test of Ella’s umbilical cord 
came back positive for Suboxone. 


On August 22, 2018, DSS received a report of substance abuse and 
an injurious environment, which alleged that respondent-mother did not 
have a home to take Ella to following their discharge from the hospital. 
Respondent-mother obtained a placement at The Shepherd’s House in 
Mount Airy. On August 28, 2018, respondent-mother and Ella were dis- 
charged from the hospital and moved to The Shepherd’s House. 


On September 13, 2018, DSS reported that respondent-mother had 
made no progress on most of the requirements of her case plan, ex- 
cept she “has had clean drug screens since the children were placed in 
[the] custody of DSS.” In addition, respondent-mother was participat- 
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ing in parenting classes, which was in compliance with her case plan, 
while living at The Shepherd’s House. On or about October 4, 2018, 
respondent-mother’s progress stalled. She admitted to taking Suboxone 
on several occasions, and DSS learned respondent-mother was spending 
significant time with respondent-father Cameron, though she refused to 
provide his contact information to DSS. On October 5, 2018, DSS filed a 
juvenile petition alleging Ella was neglected due to her living in an en- 
vironment injurious to her welfare. DSS obtained nonsecure custody of 
Ella that same day. 


On September 13, 2018, an adjudication hearing was held for Molly 
and Will. Respondent-mother consented that Molly and Will were ne- 
glected juveniles based on the allegations contained in the July 13, 2018 
juvenile petitions. Respondent-father Cameron did not attend the hear- 
ing. On October 29, 2018, the trial court entered an order adjudicating 
Molly and Will to be neglected juveniles. In an order entered after a 
subsequent disposition hearing, the trial court set the primary perma- 
nent plan as reunification, with a concurrent plan of guardianship with a 
court-approved individual. Respondent-mother was ordered to comply 
with her case plan and was allowed two hours of supervised visitation 
per week. Respondent-father Cameron was ordered to enter into a case 
plan and cooperate with DNA paternity testing. He was denied visitation 
“due to his lack of contact with DSS and engagement with the case.” 
Subsequent DNA testing established respondent-father Cameron to be 
the father of Molly and Will. 


At a December 6, 2018, adjudication hearing, respondent-mother 
consented that Ella was a neglected juvenile based on the allegations 
contained in the October 5, 2018 juvenile petition. Respondent-father 
Miles had been determined to be Ella’s biological father through DNA 
testing, and he was present at the hearing. On January 16, 2019, the trial 
court entered an order adjudicating Ella to be a neglected juvenile. In the 
accompanying disposition order, the trial court set the primary perma- 
nent plan as reunification, with a concurrent plan of guardianship with 
a court-approved individual. Respondent-mother was ordered to com- 
ply with her case plan and was allowed two hours of supervised visita- 
tion per week with Ella as well as two additional hours per week during 
respondent-mother’s visitations with Molly and Will. Respondent-father 
Miles was ordered to enter into a case plan and was allowed two hours 
of supervised visitation per week. 


Subsequent reports compiled by DSS and the guardian ad litem re- 
flect the lack of progress made by any of the parents. Respondent-mother 
reported continued use of unprescribed Suboxone, marijuana, and 


q 13 


q 16 


34 IN THE SUPREME COURT 


IN RE MLS. 
[378 N.C. 30, 2021-NCSC-75] 


methamphetamines, resulting in several positive drug screens. She also 
refused at least three requested drug screens. While she reported to the 
social worker that she had completed various assessments as required 
by her case plan, she did not comply with any of the recommendations 
from the assessments. She also refused to cooperate when told not to 
use inappropriate language, not to bring inappropriate food, not to dis- 
cuss the facts of the case with and in front of the children, and not to tell 
them they would be coming home after the next hearing. 


Respondent-father Cameron was incarcerated at the Franklin 
Correctional Center in November 2018 and was released on May 1, 2019. 
He requested visitation with Molly and Will, though he only attended two 
out of five possible scheduled visits. He never entered into a case plan 
with DSS. He did not stay in consistent contact with DSS after being 
released from custody and did not provide DSS with his contact infor- 
mation. On July 1, 2019, respondent-father Cameron was arrested and 
was in custody in the Surry County Jail with multiple pending felony 
drug charges. 


On December 12, 2018, respondent-father Miles entered into a case 
plan and was attending visitations with Ella until he was incarcerated 
on April 10, 2019. He was released on May 27, 2019, but he was rear- 
rested three days later and confined in the Stokes County Jail. Prior to 
his incarceration, he was not engaged with DSS and did not make any 
progress towards his case plan. While he still needed to complete par- 
enting classes and mental health and substance abuse assessments, DSS 
noted that he was not able to satisfy those requirements of his case plan 
while he was in jail. Subsequent testimony from a DSS social worker es- 
tablished that respondent-father Miles had access to resources to assist 
with the completion of his case plan while incarcerated, but he had only 
availed himself of GED classes and not Narcotics Anonymous meetings, 
parenting classes, or cognitive behavioral intervention. 


On September 10, 2019, the primary permanent plan for all of the 
children was changed to adoption, with a concurrent plan of reunifi- 
cation, as a result of the lack of progress by each of the parents. On 
November 7, 2019, DSS filed motions to terminate the parental rights 
of all three parents. The motions alleged there were grounds to termi- 
nate each parent’s parental rights to their respective children pursuant 
to N.C.G.S. § 7B-1111(a)(1), (2), and (6). 


Following a hearing, the trial court entered orders on April 2, 2020, in 
which it determined grounds existed to terminate the parental rights of 
all parents for the grounds alleged in the motions. The trial court also de- 
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termined it was in the children’s best interests that respondent-parents’ 
rights be terminated. Respondent-parents appeal. 


II. Respondent-Mother’s No-Merit Appeal 


[1] Respondent-mother’s counsel filed a no-merit brief pursuant to Rule 
3.1(e) of the North Carolina Rules of Appellate Procedure. Counsel has 
advised respondent-mother of her right to file a pro se brief on her own 
behalf with this Court and has provided respondent-mother with the 
documents necessary to do so. Respondent-mother has not submitted 
any written arguments. 


Respondent-mother’s counsel identified three issues that could 
arguably support an appeal but stated why she believed each of these 
issues lacked merit. We independently review these issues contained in 
respondent-mother’s no-merit brief filed pursuant to Rule 3.1(e). In re 
L.E.M., 372 N.C. 396, 402, 831 S.E.2d 341, 345 (2019). Based upon our 
careful review of the issues identified in the no-merit brief, we are satis- 
fied that the trial court’s April 2, 2020 orders were supported by compe- 
tent evidence and based on proper legal grounds. Accordingly, we affirm 
the trial court’s orders terminating respondent-mother’s parental rights. 


III. Respondent-Fathers’ Appeals 


Both respondent-fathers argue that the trial court erred by con- 
cluding that grounds existed to terminate their parental rights in their 
respective children. 


A termination of parental rights proceeding consists of an adjudica- 
tory stage and a dispositional stage. N.C.G.S. §§ 7B-1109, 7B-1110 (2019); 
In re Montgomery, 311 N.C. 101, 110, 316 S.E.2d 246, 252 (1984). At the 
adjudicatory stage, the petitioner bears the burden of proving by “clear, 
cogent, and convincing evidence” the existence of one or more grounds 
for termination under N.C.G.S. § 7B-1111(a). N.C.G.S. § 7B-1109(f). We 
review a trial court’s adjudication that grounds exist to terminate pa- 
rental rights to determine “whether the trial court’s findings of fact are 
supported by clear, cogent, and convincing evidence and whether those 
findings support the trial court’s conclusions of law.” In re B.O.A., 372 
N.C. 372, 379, 831 S.E.2d 305, 310 (2019). Findings of fact that are sup- 
ported by clear, cogent, and convincing evidence are “deemed conclu- 
sive even if the record contains evidence that would support a contrary 
finding.” Jd. Unchallenged findings of fact are binding on appeal. In re 
D.W.P., 373 N.C. 327, 330, 838 S.E.2d 396, 400 (2020). 


Here, both respondent-fathers’ parental rights were terminated 
under N.C.G.S. § 7B-1111(a)(1), (2), and (6). “However, an adjudication 
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of any single ground for terminating a parent’s rights under N.C.G.S. 
§ 7B-1111(a) will suffice to support a termination order.” In re J.S., 374 
N.C. 811, 815, 845 S.E.2d 66, 71 (2020). Therefore, we will only review 
respondent-fathers’ challenges to termination pursuant to N.C.G.S. 
§ 7B-111l(a)(2) and will not review either of the respondent- 
fathers’ challenges to grounds for termination pursuant to N.C.G.S. 
§ 7B-1111(a)(Dor (6). 


Pursuant to N.C.G.S. § 7B-1111(a)(2), a trial court may terminate 
parental rights if “[t]he parent has willfully left the juvenile in foster care 
or placement outside the home for more than 12 months without show- 
ing to the satisfaction of the court that reasonable progress under the 
circumstances has been made in correcting those conditions which led 
to the removal of the juvenile.” N.C.G.S. § 7B-1111(a)(2) (2019). Because 
Molly and Will were in the custody of DSS for approximately twenty 
months prior to the termination hearing, and Ella for approximately 
seventeen months, we address each of respondent-fathers’ arguments 
below and conclude that neither respondent-father made a sufficient 
showing that he made reasonable progress under the circumstances to 
correct the conditions which led to the children’s removal. 


A. Respondent-Father Cameron 


[2] Respondent-father Cameron argues the trial court failed to establish 
both that he willfully left Molly and Will in foster care and that he failed 
to make reasonable progress under the circumstances. We disagree. 


“[A] finding that a parent acted ‘willfully’ for purposes of N.C.G.S. 
§ 7B-1111(a)(2) ‘does not require a showing of fault by the parent.’ ” In 
re J.S., 3874 N.C. at 815, 845 S.E.2d at 71 (quoting In re Oghenekevebe, 
123 N.C. App. 434, 439, 473 S.E.2d 393, 398 (1996)). “Willfulness is estab- 
lished when the respondent had the ability to show reasonable progress, 
but was unwilling to make the effort.” In re S.M., 375 N.C. 673, 685, 
850 S.E.2d 292, 303 (2020) (quoting In re McMillon, 143 N.C. App. 402, 
410, 546 S.E.2d 169, 175, disc. review denied, 354 N.C. 218, 554 S.E.2d 
341 (2001)). 


Here, respondent-father Cameron never entered into a case plan 
with DSS. Had he done so, the goals he needed to achieve prior to reuni- 
fication would have included: (1) to demonstrate appropriate parenting 
skills; (2) “to effectively manage mental health symptoms, including treat- 
ment for substance abuse”; (3) “to address the child[ren]’s basic needs 
with income security”; and (4) “[t]o obtain and maintain safe and stable 
housing[ and] transportation.” There is no indication respondent-father 
Cameron took any steps toward remediating the conditions which led 
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to the removal of Molly and Will, namely their exposure to an unsafe 
environment due to the substance abuse occurring in the home. In fact, 
respondent-father Cameron’s most recent incarceration stemmed from 
several felony drug charges. 


Moreover, respondent-father Cameron does not challenge finding 
of fact 23—that he never entered into a case plan; findings of fact 26 
and 30—that he was not incarcerated for nine of the approximate twen- 
ty months Molly and Will were in DSS custody, including the first four 
months after they were removed from the home; finding of fact 27— that 
he requested one visit following his release from jail in May 2019 but 
failed to contact DSS after the visit concerning its request to set up a 
meeting to establish a case plan; and finding of fact 29—that after his in- 
carceration in February 2020, he wrote a letter to DSS indicating that he 
would “do things once he went to prison.” These unchallenged findings 
support the trial court’s conclusion that respondent-father Cameron 
“willfully left [Molly and Will] in foster care .. . for more than 12 months 
without showing” reasonable progress to correct the conditions that led 
to their removal. 


“[A] trial court has ample authority to determine that a parent’s ‘ex- 
tremely limited progress’ in correcting the conditions leading to remov- 
al adequately supports a determination that a parent’s parental rights 
in a particular child are subject to termination pursuant to N.C.G.S. 
§ 7B-1111(a)(2)[.]” In re B.O.A., 372 N.C. at 385, 831 S.E.2d at 314. In 
this case, respondent-father Cameron cannot point to even “extremely 
limited progress” as he failed to even take the first step, entering into a 
case plan, even though he was presented with several opportunities to 
do so. Accordingly, we conclude the trial court did not err in determin- 
ing grounds existed to terminate respondent-father Cameron’s parental 
rights under N.C.G.S. § 7B-1111(a)(2). 


B. Respondent-Father Miles 


[3] Respondent-father Miles argues the only condition relating to him 
that led to Ella’s removal from the home was that his paternity was not 
established at the time of removal. Thus, he argues that after his pater- 
nity was established by a DNA test, he fulfilled the reasonable progress 
standard by correcting the only condition that led to Ella’s removal from 
his custody. We disagree. 


[A]s long as a particular case plan provision addresses 
an issue that, directly or indirectly, contributed to 
causing the juvenile’s removal from the parental 
home, the extent to which a parent has reasonably 
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complied with that case plan provision is, at mini- 
mum, relevant to the determination of whether that 
parent’s parental rights in his or her child are subject 
to termination for failure to make reasonable prog- 
ress pursuant to N.C.G.S. § 7B-1111(a)(2). 


In re B.O.A., 372. N.C. at 385, 831 S.E.2d at 314. 


In In re B.O.A., the child was placed into DSS custody as a result of a 
domestic violence incident and an unexplained bruise on the child’s arm. 
Id. at 385-86, 831 S.E.2d at 314. Throughout subsequent orders, starting 
with the initial adjudication order, the trial court identified “a complex 
series of interrelated factors [that] contributed to causing the condi- 
tions that led to [the child’s] removal from [the respondent’s] home.” 
Id. at 386, 831 S.E.2d at 315. The respondent was receiving treatment 
for anxiety and depression, had a previous diagnosis of post-traumatic 
stress disorder, and was receiving treatment for substance abuse. Id. 
This Court acknowledged that post-traumatic stress disorder can result 
from domestic violence and untreated mental health disorders and sub- 
stance abuse can make an individual more susceptible to domestic vio- 
lence; therefore, “the history shown in the[ ] reports and orders reveals 
the existence of a sufficient nexus between the conditions that led to 
[the child’s] removal from [the respondent’s] home and the provisions of 
the court-ordered case plan relating to [the respondent’s] mental health 
issues, substance abuse treatment, and medication management prob- 
lems.” Id. at 386-87, 831 S.E.2d at 315. 


Similarly, the respondent in In re C.J. argued that the only condi- 
tion that led to her child’s removal was her “potential lengthy incar- 
ceration in Mississippi,” which she argued was remedied at the time 
of the termination hearing. In re C.J., 373 N.C. 260, 262-63, 837 S.E.2d 
859, 861 (2020). However, the record revealed the respondent’s pend- 
ing criminal charges were for drug-trafficking and stolen weapons; she 
had an open case in another state involving allegations that she used 
the child to obtain prescription medication; she had a history of in- 
volvement with Child Protective Services in Mississippi related to al- 
legations of inappropriate care, sexual abuse, exposure of a child to 
illegal substances, and inappropriate discipline; and her demeanor at 
hearings led the trial court to believe she may have been under the 
influence of substances and suffering from a mental health condition. 
Id. at 263, 837 S.E.2d at 861. This Court determined that “[t]hese find- 
ings establish[ed] the required nexus between the components of [the 
respondent’s] court-approved case plan’— which required her to com- 
plete an assessment and follow all recommended treatment for sub- 
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stance abuse issues, submit to requested drug screens, and obtain and 
maintain stable employment and housing —“and the overall conditions 
that led to [the child’s] removal.” Id. 


In this case, Ella was taken into DSS custody due to allegations 
of neglect stemming, in part, from concerns about her exposure to 
substance abuse. While respondent-father Miles may not have been in- 
volved in the removal of Ella from respondent-mother’s care, the condi- 
tions that led to Ella’s removal were appropriately considered by the 
trial court in addressing the requirements present in respondent-father 
Miles’s case plan. See In re B.O.A., 372 N.C. at 381, 831 S.E.2d at 311-12 
(“According to N.C.G.S. § 7B-904(d1)(8), a trial judge has the author- 
ity to require the parent of a juvenile who has been adjudicated to be 
abused, neglected, or dependent to take appropriate steps to remedy 
conditions in the home that led to or contributed to the juvenile’s ad- 
judication or to the court’s decision to remove custody of the juvenile 
from the parent, guardian, custodian, or caretaker.” (cleaned up) (quot- 
ing N.C.G.S. § 7B-904(d1)(8) (2017))). 


Respondent-father Miles’s case plan required him to (1) complete 
parenting classes, (2) complete substance abuse and mental health as- 
sessments and follow all recommendations, (3) obtain secure income, 
and (4) obtain and maintain safe and stable housing and transporta- 
tion. Respondent-father Miles does not challenge any of the trial court’s 
findings of fact, which establish that he (1) failed to complete parent- 
ing classes; (2) failed to obtain the appropriate assessments; (3) tested 
positive for marijuana, methamphetamines, and amphetamines; and (4) 
refused at least four requested drug screens. The trial court also made 
unchallenged findings that respondent-father Miles was incarcerated 
several times while Ella was in DSS custody, that he was not incarcer- 
ated for seven months while Ella was in DSS custody, and that he failed 
to complete any programs while incarcerated that would show progress 
toward the completion of his case plan. 


In fact, respondent-father Miles’s unmanaged issues with sub- 
stance abuse presents a sufficient nexus between the conditions that 
led to Ella’s removal and the substance abuse and mental health com- 
ponents of his case plan. See In re B.O.A., 372 N.C. at 387, 831 S.E.2d 
at 315. Moreover, the requirements related to income and housing may 
also relate to the issues involving respondent-father Miles’s untreated 
substance abuse. See id. Accordingly, the trial court’s unchallenged 
findings support its conclusion that respondent-father Miles failed to 
make reasonable progress to correct the conditions that led to Ella’s 
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removal. Therefore, we conclude the trial court did not err in determin- 
ing grounds existed to terminate respondent-father Miles’s parental 
rights under N.C.G.S. § 7B-1111(a)(2). 


IV. Conclusion 


We conclude respondent-mother failed to present any arguments 
of merit on appeal. Additionally, we conclude the trial court’s findings of 
fact support its conclusion that grounds existed to terminate the pa- 
rental rights of both respondent-father Cameron and respondent-father 
Miles under N.C.G.S § 7B-1111(a)(2). Given that the existence of a single 
ground for termination suffices to support the termination of a parent’s 
parental rights in a child, see In re A.R.A., 373 N.C. 190, 194, 835 S.E.2d 
417, 421 (2019), we need not review either of respondent-fathers’ chal- 
lenges to the grounds for termination pursuant to N.C.G.S. § 7B-1111(a)(1) 
and (6). As neither respondent-father has challenged the trial court’s best 
interest determination, we affirm the trial court’s termination orders. 


AFFIRMED. 


IN THE MATTER OF MLS.E. anp K.A.E. 


No. 192A20 
Filed 18 June 2021 


1. Termination of Parental Rights—competency of parent— 
guardian ad litem—Rule 17—abuse of discretion analysis 
In a termination of parental rights matter, the trial court did not 
abuse its discretion by failing to sua sponte conduct a competency 
hearing to determine whether respondent-mother needed a Rule 
17 guardian ad litem. Although respondent’s psychological evalu- 
ation recommended various types of assistance after stating that 
respondent had borderline intellectual functioning, the evaluation 
also noted several positive attributes of respondent including her 
resourcefulness. Further, the trial court had ample opportunity to 
observe respondent at multiple hearings, including during respon- 
dent’s testimony, and respondent exhibited appropriate judgment 
prior to the hearings when she told the social services agency that 
she did not feel ready to take her children back and asked that they 
remain in their relative placement. 


IN THE SUPREME COURT 41 


IN RE M.S.E. 
[378 N.C. 40, 2021-NCSC-76] 


2. Termination of Parental Rights—adjudication—findings of 
fact—sufficiency of evidence 
The adjudicatory findings of fact in an order terminating respon- 
dent-mother’s parental rights to her two children (based on neglect 
and willful failure to make reasonable progress) were supported by 
clear, cogent, and convincing evidence regarding respondent’s fail- 
ure to take advantage of multiple opportunities to engage in services 
for her substance abuse and mental health issues, her lack of prog- 
ress in various treatment programs, and the effect of her behavior 
on her son’s mental health. 


3. Termination of Parental Rights—grounds for termination— 
neglect—likelihood of future neglect 
The trial court properly terminated respondent-mother’s paren- 
tal rights on the ground of neglect where its findings of fact, which 
were either unchallenged or supported by clear, cogent, and con- 
vincing evidence, supported the court’s conclusion that there was 
a likelihood of future neglect of respondent’s two children if they 
were returned to her care, based on respondent’s lack of progress 
in addressing her ongoing substance abuse, mental health issues, 
and parenting skills, and her inability to acknowledge her role in her 
son’s mental health struggles. 


4. Termination of Parental Rights—best interests of the child— 
dispositional findings of fact—abuse of discretion analysis 
The trial court did not abuse its discretion by determining that 
termination of respondent-mother’s rights to her children was in 
their best interests where the court’s findings addressed the statu- 
tory factors in N.C.G.S. § 7B-1110(a) and were supported by compe- 
tent evidence or reasonable inferences from that evidence, including 
findings that the bond between respondent and her daughter had 
lessened over time, and that respondent’s behavior played a part 
in her son’s mental health issues. The trial court was not required 
to make findings regarding every dispositional alternative it consid- 
ered, and its findings demonstrated a reasoned decision. 


Appeal pursuant to N.C.G.S. § 7B-1001(a1)(1) from order entered 
on 9 March 2020 by Judge Monica M. Bousman in District Court, Wake 
County. This matter was calendared in the Supreme Court on 22 April 
2021 but determined on the record and briefs without oral argument pur- 
suant to Rule 30(f) of the North Carolina Rules of Appellate Procedure. 
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Mary Boyce Wells for petitioner-appellee Wake County Human 
Services. 


Rk. Bruce Thompson II for appellee Guardian ad Litem. 
Kathleen M. Joyce for respondent-appellant mother. 


EARLS, Justice. 


Respondent appeals from an order terminating her parental rights 
in her children, M.S.E. (Mary) and K.A.E. (Kevin).! We affirm. 


I. Background 


Kevin was born in August 2010, and Mary was born in May 2017. On 
8 May 2018, Wake County Human Services (WCHS) filed a juvenile peti- 
tion alleging that Kevin and Mary were neglected juveniles. The petition 
alleged that on 9 December 2017, WCHS received a report that respon- 
dent, Kevin, Mary, and respondent’s ten-year-old son”, Gary, had been ex- 
pelled from the Salvation Army homeless shelter based on respondent’s 
failed drug screens. Respondent took the children briefly to a hotel but 
ran out of money. Kevin and Mary were placed in a safety placement with 
respondent’s cousin, and Gary was placed with his father. Respondent 
had a history of homelessness and transiency, repeatedly placing her 
children with relatives for extended periods of time due to housing and 
income instability. She acknowledged daily use of marijuana since the 
age of fourteen and use of cocaine after 2014. Respondent had been di- 
agnosed with depression, post-traumatic stress disorder, and anxiety. 


The petition further alleged that while respondent agreed to partici- 
pate in substance abuse and mental health treatment, she failed to do so. 
The Salvation Army connected respondent-mother with North Carolina 
Recovery Services for Substance Abuse Intensive Outpatient (SAIOP) 
treatment, but she did not attend any of the scheduled appointments. She 
also failed to appear for appointments with WCHS for In-Home Services. 
On 13 March 2018, respondent experienced a mental health crisis and 
went to Holly Hill Hospital for evaluation. She was not admitted but was 
recommended to immediately schedule an appointment with an outpa- 
tient therapist, a psychiatrist, and a SAIOP program. She did not follow 


1. Pseudonyms are used to protect the identity of the juveniles and for ease 
of reading. 


2. Respondent’s ten-year-old son is not a subject of this appeal. 
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any of the recommendations. On 14 March 2018, she went to Healing 
Transitions, a residential substance abuse treatment program, but she 
left after five days. By this time, Kevin and Mary had been in their safety 
placement for four months, and respondent had only visited them on 
three occasions. 


Following hearings on 15 June 2018 and 9 July 2018, the trial court 
entered an order on 4 September 2018 adjudicating Kevin and Mary to 
be neglected juveniles and continuing custody with WCHS. On 6 August 
2018, Kevin was transferred to a therapeutic foster home after it was de- 
termined that he required a higher level of care than his safety placement 
could provide. The trial court conducted a review hearing on 1 October 
2018, and entered an order on 23 October 2018 finding that respondent 
had failed to comply with any drug screen requests since the hair screen 
specifically ordered at the conclusion of the dispositional hearing. She 
admitted to ongoing, regular use of marijuana approximately three 
times per week, and the result of a hair sample screen was positive for 
marijuana and cocaine. The trial court also found that returning Kevin 
and Mary to the home would be contrary to their health and safety. The 
primary permanent plan was set as reunification, with a secondary plan 
of adoption. 


Following a review hearing on 25 March 2019, the trial court entered 
an order on 22 April 2019 finding that respondent continued to use mari- 
juana and had only complied with one of five drug screens requested 
by WCHS since the prior review hearing. Respondent reported use of 
cocaine on 22 February 2019. She had participated in five of sixteen 
possible parenting coaching sessions, and the sessions she did attend 
were productive, resulting in “noticeable improvements” in her interac- 
tions with the children. On 23 May 2019, Mary was transferred to a foster 
home after her safety placement could no longer care for her. 


On 30 September 2019, WCHS filed a motion to terminate respon- 
dent’s parental rights in Kevin and Mary. WCHS alleged: (1) respondent 
had neglected the children, and it was probable there would be a 
repetition of neglect if they were returned to her care, see N.C.G.S. 
§ 7B-1111(a)(1) (2019): (2) respondent had willfully left the children in 
foster care for more than twelve months without showing reasonable 
progress under the circumstances to correct the conditions that led to 
their removal, see N.C.G.S. § 7B-1111(a)(2); and (8) the children had 
been placed in WCHS custody and respondent had for a continuous peri- 
od of six months next proceeding the filing of the motion willfully failed 
to pay a reasonable portion of the cost of care for the children although 
physically and financially able to do so, see N.C.G.S. § 7B-1111(a)(8). 
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The motion to terminate respondent’s parental rights came on for 
hearing on 16 and 29 January 2020. On 9 March 2020, the trial court entered 
an order concluding that grounds existed to terminate respondent’s pa- 
rental rights in Kevin and Mary pursuant to N.C.G.S. § 7B-1111(a)(1)-(2). 
The trial court determined it was in Kevin and Mary’s best interests that 
respondent’s parental rights be terminated, and the court terminated her 
parental rights.? See N.C.G.S. § 7B-1110(a). Respondent appeals. 


II. Analysis 
A. Rule 17 Guardian ad Litem 


[1] Respondent’s first argument on appeal is that the trial court abused 
its discretion by failing to, sua sponte, conduct an inquiry into whether 
she should be appointed a guardian ad litem (GAL) under Rule 17 of the 
North Carolina Rules of Civil Procedure to assist her during the termina- 
tion hearing. She contends that once the trial court learned the results 
of a psychological evaluation she underwent in December 2019, it had a 
duty to inquire into her competency. 


Section 7B-1101.1(c) of the North Carolina General Statutes permits 
the trial court “[o]n motion of any party or on the court’s own motion” 
to appoint a GAL for a parent who is incompetent in accordance with 
N.C.G.S. § 1A-1, Rule 17. N.C.G.S. § 7B-1101.1(c). An “incompetent adult” 
is defined as one “who lacks sufficient capacity to manage the adult’s 
own affairs or to make or communicate important decisions concern- 
ing the adult’s person, family, or property whether the lack of capacity 
is due to mental illness, intellectual disability, epilepsy, cerebral palsy, 
autism, inebriety, senility, disease, injury, or similar cause or condition.” 
N.C.G.S. § 35A-1101(7) (2019). 


“A trial judge has a duty to properly inquire into the competency of 
a litigant in a civil trial or proceeding when circumstances are brought 
to the judge’s attention [that] raise a substantial question as to whether 
the litigant is non compos mentis.” In re T.L.H., 368 N.C. 101, 106-07 
(2015) (alterations in original) (quoting In re J.A.A., 175 N.C. App. 66, 
72 (2005)). “A trial court’s decision concerning whether to conduct an 
inquiry into a parent’s competency” and “[a] trial court’s decision con- 
cerning whether to appoint a parental [GAL] based on the parent’s incom- 
petence” are both reviewed on appeal for abuse of discretion. Id. at 107. 
“An ‘[a]buse of discretion results where the court’s ruling is manifestly 


3. The trial court also terminated the parental rights of Kevin and Mary’s fathers, but 
they are not parties to this appeal. 
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unsupported by reason or is so arbitrary that it could not have been the 
result of a reasoned decision.’ ” Jd. (alteration in original) (quoting State 
v. Hennis, 323 N.C. 279, 285 (1988)). Further, the abuse of discretion 
standard is appropriate here because the evaluation of an individual's 
competence “involves much more than an examination of the manner 
in which the individual in question has been diagnosed by mental health 
professionals.” In re T.L.H., 368 N.C. at 108. Also important are factors 
such as the individual’s behavior in the courtroom, how clearly they ex- 
press themselves, whether they appear to understand what is going on, 
and whether they can assist counsel. Jd., at 108-09. 


Here, respondent relies heavily on the testimony of a WCHS social 
worker who testified at the termination hearing. The social worker testi- 
fied that on 4 December 2019, respondent completed a psychological as- 
sessment with Dr. Robert Aiello. Dr. Aiello determined respondent had 
borderline intellectual functioning. The social worker testified that Dr. 
Aiello recommended a parenting education program which focused on 
individuals with some cognitive impairments, “delivering the informa- 
tion on more of a functional level for the parents.” Dr. Aiello further 
recommended that respondent identify a consistent support person who 
could provide her with “direction and guidance” with complex decisions 
regarding the needs and welfare of her children and with “daily living 
and important decision-making”; that if respondent was awarded dis- 
ability, she would require a payee to assure proper use of funds; and 
that WCHS personnel and professional parties working with respondent 
review written documents with her to assure understanding of the infor- 
mation being presented. 


Respondent argues that the results of Dr. Aiello’s assessment and 
his recommendations indicate she needed the assistance of a Rule 17 
GAL. Respondent also contends that there was other evidence to sug- 
gest she might be legally incompetent: she needed assistance from voca- 
tional rehabilitation, she believed she needed a disability instructor due 
to her learning comprehension disability in order to pass the General 
Educational Development Test, and a WCHS social worker noted in a 
March 2019 permanency planning hearing report that respondent “does 
not understand why this case was initiated or continues, and does not 
understand why she needs to pursue services.” 


After careful review of the record, we believe the record contains 
“an appreciable amount of evidence tending to show that [respondent 
was] not incompetent” at the time of the termination hearing. In re 
T.L.H., 368 N.C. at 108-09. First, the WCHS social worker testified to 
some “assets” noted by Dr. Aiello in his assessment of respondent. Dr. 
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Aiello’s assessment noted that respondent acknowledged her history of 
homelessness, “made statements indicating she understands her chil- 
dren need a safe and stable living environment[,]” and had established 
“some supportive relationships with others.” Dr. Aiello observed that re- 
spondent was “resourceful and resilient and should be able to address 
her problems if she remains motivated to do so.” 


Second, the record indicates that respondent exercised appropriate 
judgment when she informed the Child and Family Team of WCHS on 
30 April 2018 that she did not feel ready to take the children back due 
to her unstable housing and lack of employment, requesting that they 
remain in her cousin’s home. See In re T.L.H., 368 N.C. at 109 (noting 
that the respondent had exercised “proper judgment” in allowing the 
petitioner to take custody of respondent’s child shortly after his birth 
based upon concerns about the safety of her home). 


Third, the trial court’s view of respondent’s competency is support- 
ed by the fact that she attended all hearings related to this matter. Her 
presence gave the trial court ample opportunity to observe and evaluate 
respondent’s capacity to understand the nature of the proceedings. See 
In re Q.B., 375 N.C. 826, 834 (2020) (stating that the respondent’s atten- 
dance at all hearings related to the matter supported her competency 
and “gave the trial court a sufficient opportunity to continue to observe 
her capacity to understand the nature of the proceedings”). 


Fourth, respondent testified at the termination hearing on 29 January 
2020, and her testimony showed that she understood the questions 
addressed to her and had the ability to respond in a clear and cogent 
manner. Her courtroom conduct and responses provided no reason to 
believe that she did not understand the nature of the proceedings. For 
instance, respondent’s testimony suggested that she understood the 
reasons why Kevin and Mary were removed from her care. See id., 375 
N.C. at 834 (stating that the respondent’s testimony at the termination 
hearing demonstrated that “she understood the nature of the proceed- 
ings and her role in them as well as her ability to assist her attorney 
in support of her case”); see also In re T.L.H., 368 N.C. at 109 (stating 
that the respondent’s testimony at the permanency planning hearing was 
“cogent and gave no indication that she failed to understand the nature 
of the proceedings in which she was participating or the consequences 
of the decisions that she was being called to make”). Based on the evi- 
dence in the record, respondent has failed to demonstrate that the trial 
court abused its discretion by failing to, sua sponte, conduct an inquiry 
into whether she should be appointed a Rule 17 GAL. 
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B. Grounds for Termination 


[2] Respondent next argues that the trial court erred by concluding 
that grounds existed to terminate her parental rights in Kevin and Mary. 
“Our Juvenile Code provides for a two-step process for termination of 
parental rights proceedings consisting of an adjudicatory stage and a 
dispositional stage.” In re Z.A.M., 374 N.C. 88, 94 (2020) (citing N.C.G.S. 
§§ 7B-1109, -1110 (2019)). “At the adjudicatory stage, the petitioner 
bears the burden of proving by ‘clear, cogent, and convincing evidence’ 
the existence of one or more grounds for termination under section 
7B-1111(a) of the General Statutes.” In re A.U_D., 373 N.C. 3, 5-6 (2019) 
(quoting N.C.G.S. § 7B-1109(f) (2019)). We review a trial court’s adjudi- 
cation of grounds to terminate parental rights “to determine whether 
the findings are supported by clear, cogent and convincing evidence 
and the findings support the conclusions of law.” In re E.H.P., 372 N.C. 
388, 392 (2019) (quoting In re Montgomery, 311 N.C. 101, 111 (1984)). 
“A trial court’s finding of fact that is supported by clear, cogent, and 
convincing evidence is deemed conclusive even if the record contains 
evidence that would support a contrary finding.” In re B.O.A., 372 N.C. 
372, 379 (2019). Unchallenged findings are deemed to be supported by 
the evidence and are binding on appeal. In re Z.L.W., 372 N.C. 4382, 437 
(2019). “The trial court’s conclusions of law are reviewable de novo on 
appeal.” In re C_B.C., 373 N.C. 16, 19 (2019). 


Here, the trial court determined that grounds existed to terminate 
respondent’s parental rights based on neglect and willfully leaving the 
children in foster care for more than twelve months without making 
reasonable progress to correct the conditions that led to their removal. 
N.C.G.S. § 7B-1111(a)(1)-(2) (2019). We begin our analysis by determin- 
ing whether grounds existed to terminate respondent’s parental rights 
on the basis of neglect pursuant to N.C.G.S. § 7B-1111(a)(1). 


A trial court may terminate parental rights if it concludes the par- 
ent has neglected the juvenile within the meaning of N.C.G.S. § 7B-101. 
N.C.G.S. § 7B-1111(a)(1) (2019). A neglected juvenile is defined, in perti- 
nent part, as a juvenile 


whose parent, guardian, custodian, or caretaker does 
not provide proper care, supervision, or discipline; or 
who has been abandoned; . . . or who lives in an envi- 
ronment injurious to the juvenile’s welfare[.] 


N.C.G.S. § 7B-101(15) (2019). 
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In certain circumstances, the trial court may terminate a parent’s 
rights based on neglect that is currently occurring at the time of the 
termination hearing. See, e.g., In re K.C.T., 375 N.C. 592, 559-600 (2020) 
(“[T]his Court has recognized that the neglect ground can support ter- 
mination . . . if a parent is presently neglecting their child by abandon- 
ment.”). However, for other forms of neglect, the fact that “a child has 
not been in the custody of the parent for a significant period of time 
prior to the termination hearing” would make “requiring the petitioner 
in such circumstances to show that the child is currently neglected by 
the parent .. . impossible.” In re N.D.A., 373 N.C. 71, 80 (2019). In this 
situation, “evidence of neglect by a parent prior to losing custody of 
a child— including an adjudication of such neglect— is admissible in 
subsequent proceedings to terminate parental rights[,]” but “[t]he trial 
court must also consider any evidence of changed conditions in light 
of the evidence of prior neglect and the probability of a repetition of 
neglect.” In re Ballard, 311 N.C. 708, 715 (1984). After weighing this evi- 
dence, the court may find the neglect ground if it concludes the evidence 
demonstrates “a likelihood of future neglect by the parent.” In re R.L.D., 
375 N.C. 838, 841 (2020). Thus, even in the absence of current neglect, 
the trial court may adjudicate neglect as a ground for termination based 
upon its consideration of any evidence of past neglect and its determi- 
nation that there is a likelihood of future neglect if the child is returned 
to the parent. Jd. at 841 & n.3. “A parent’s failure to make progress in 
completing a case plan is indicative of a likelihood of future neglect.” In 
re M.A., 374 N.C. 865, 870 (2020) (quoting In re M.J.S.M., 257 N.C. App. 
633, 637 (2018)). 


In the present case, the trial court found in its termination order that 
Kevin and Mary had been in WCHS custody since 8 May 2018 and that the 
circumstances that caused them to be in foster care were: respondent’s 
chronic substance abuse; chronic homelessness of respondent and the 
children, due in part to respondent’s substance abuse; untreated mental 
health needs of respondent and Kevin; and undetermined paternity of 
the children. The children were adjudicated neglected on 4 September 
2018. Respondent was ordered to: have supervised visitation with the 
children a minimum of one hour per week; fully participate in a PEP 
assessment and comply with recommendations; complete a substance 
abuse assessment and comply with recommendations; demonstrate 
skills and lessons learned in parenting education in her interactions with 
the children and professionals involved in the case, and in respondent’s 
life choices; refrain from the use of illegal and impairing substances and 
submit to random urine and hair sample drug screens; comply with ser- 
vices and recommendations by vocational rehabilitation; follow up with 


IN THE SUPREME COURT 49 


IN RE M.S.E. 
[378 N.C. 40, 2021-NCSC-76] 


recommended medical care for herself; refrain from criminal activity, 
and comply with requirements related to pending charges or convic- 
tions; obtain and maintain safe, stable housing suitable for herself and 
the children; obtain and maintain stable, legal income sufficient to sup- 
port herself and her children; and maintain regular contact with the as- 
signed WCHS social worker. 


The trial court found that respondent had failed to take advantage 
of opportunities to engage in services since the filing of the juvenile peti- 
tion. Although she complied with the interview portion of a substance 
abuse assessment with WCHS on 31 May 2018, she failed to comply with 
the drug screen required to complete the assessment. Based on the in- 
terview, respondent was diagnosed with marijuana use disorder (mod- 
erate) and cocaine use disorder (in remission) and was recommended 
to submit to random drug screens. In the Fall of 2018, respondent com- 
pleted another assessment at North Carolina Recovery Support Services 
(NC Recovery), but she did not follow through with services at that pro- 
gram. On 4 April 2019, respondent participated in a reassessment of her 
substance abuse and was diagnosed with cannabis use disorder (moder- 
ate, in remission) and cocaine use disorder (mild, in remission). While 
it was recommended that she participate in substance abuse, mental 
health, and medical services at Fellowship Health, she failed to partici- 
pate in any services at Fellowship Health. 


Also in April 2019, respondent participated in a comprehensive 
clinical assessment at Southlight. It was recommended she participate 
in SAIOP, but she only attended one session and discontinued participa- 
tion. In August 2019, respondent was again referred to NC Recovery for 
substance abuse and mental health services, but she did not comply with 
the recommendations of the program. She failed to demonstrate that 
she made progress in her mental health and substance abuse treatment. 
Since July 2018, respondent had been asked to complete twenty-four 
drug screens, but only completed seven. Four of the seven screens were 
positive for marijuana, and one was positive for cocaine. She continued 
to miss drug screens as recently as 31 December 2019. 


The trial court further found that respondent missed three appoint- 
ments with the PEP. After the third missed appointment, the PEP pro- 
vider was no longer willing to provide an evaluation to respondent, and 
respondent was ordered to participate in a psychological evaluation in 
lieu of the PEP. She did not complete the psychological evaluation 
until December 2019 and missed her appointments for the interpre- 
tive session with the psychologist. Respondent eventually completed 
the one-on-one parenting education after two unsuccessful attempts. 
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However, she demonstrated that she did not understand the needs of 
her children, including the impact her words have on them. Despite be- 
ing repeatedly instructed to refrain from telling the children they would 
be coming “home,” she continued to tell them they were coming home 
for her own benefit. Her comments about the children coming to live with 
her were “closely correlated” with Kevin engaging in self-destructive be- 
havior. Respondent was dismissive of Kevin’s mental health needs. She 
participated in one therapy session with Kevin and never contacted the 
therapist again. Finally, the court found that respondent had obtained 
appropriate housing in May 2019. 


Respondent challenges multiple findings of fact made by the trial 
court. First, she challenges portions of findings of fact 16, 22, and 31 as 
not being supported by clear and convincing evidence. These findings 
provide as follows: 


16. [Respondent] has had multiple opportunities 
to engage in services since the filing of the juve- 
nile petition, but she did not take advantage of 
those opportunities. 


22. In August 2019, [respondent] was again referred 
to NC Recovery for substance abuse and mental 
health services, but she did not comply with the rec- 
ommendations of that program, including skipping 
an appointment on December 20, 2019 for a psychiat- 
ric evaluation. The psychiatric evaluation could have 
determined her need for medication, which could 
have reduced her feeling the need to self-medicate 
with marijuana and other substances. She did not call 
to cancel or reschedule the treatment. 


31. [Respondent] has not demonstrated that she has 
made progress in her mental health and substance 
abuse treatment. 


Specifically, respondent challenges the portions of the foregoing find- 
ings which provide she “did not take advantage” of opportunities to 
engage in services, “did not comply with the recommendations” of NC 
Recovery, and “has not demonstrated that she has made progress in her 
mental health and substance abuse treatment.” 
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Unchallenged finding of fact 19, supported by testimony from a 
WCHS social worker, establishes that in the fall of 2018, respondent 
completed an assessment with NC Recovery but failed to follow through 
with any services. A WCHS social worker also testified that respon- 
dent was referred to Southlight in early 2019. Respondent completed 
an assessment, and it was recommended she complete SAIOP. Instead 
of participating in SAIOP, respondent “opted to elect for a lower level 
of care” choosing to engage in a weekly relapse prevention group and 
monthly individual therapy. She had one visit on 12 March 2019 and did 
not engage in any further services at Southlight. Unchallenged finding 
of fact 20, which is also supported by testimony from a WCHS social 
worker, demonstrates that on 4 April 2019, respondent participated in a 
substance abuse assessment, and it was recommended she participate 
in substance abuse, mental health, and medical services at Fellowship 
Health. However, she did not engage in any services at Fellowship Health. 
The social worker further testified that respondent re-engaged with NC 
Recovery in August 2019, and she was assigned a therapist to have out- 
patient therapy. While she had been “more engaged” in the service than 
she had been in the past and was more consistent with her outpatient 
therapy, respondent missed a psychiatric evaluation on 20 December 
2019 and had not rescheduled it at the time of the termination hearing. 
Based on the foregoing unchallenged findings and evidence, there was 
clear, cogent, and convincing evidence to support the trial court’s find- 
ings that respondent failed to take advantage of multiple opportunities 
to engage in services, she did not comply with the recommendations 
made by NC Recovery, and she did not make reasonable progress in her 
mental health and substance abuse treatment. 


Respondent also challenges finding of fact 23, which provides 
as follows: 


23. [Respondent] was prescribed Zoloft by the Wake 
Med high risk pregnancy clinic to address symptoms 
of depression. [Respondent-mother] is not compli- 
ant with that prescription, citing concern that the 
medication could harm the baby she delivered in 
November 2019, in spite of it being prescribed by pro- 
fessionals who were treating her for the pregnancy. 
[Respondent] did not have concern that continued 
use of marijuana would harm the baby. 


She argues that the trial court erred by faulting her for not taking her 
Zoloft prescription when there was no record evidence to show she 
had active symptoms of depression at the time. However, clear and 
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convincing evidence supports this finding and establishes respondent’s 
symptoms of depression at the time. Respondent testified that the high- 
risk pregnancy clinic placed her on Zoloft based on her history of depres- 
sion. She admitted that during her pregnancy, she “dealt with depression 
at times.” In addition, a WCHS social worker testified that in August 2019, 
respondent was prescribed Zoloft by a physician at WakeMed Hospital 
because she had “endorsed some depressive symptoms.” 


Respondent further challenges finding of fact 21, which states: 


21. [Respondent] participated in a Comprehensive 
Clinical Assessment (CCA) at Southlight in April 
2019, which recommended that she participate in 
Substance Abuse Intensive Out-Patient (SAIOP) 
treatment. [Respondent] was noted to smell of mari- 
juana when she arrived for the assessment; following 
a break during the assessment, [respondent-mother] 
returned with an even stronger odor of marijuana than 
when she first arrived. She attended one session of 
SAIOP, and discontinued participation. [Respondent] 
claims that the program facilitator told her that the 
program is not available for those who only use mari- 
juana. The Court takes judicial notice that Southlight 
provides services to participants sentenced to drug 
treatment court, which includes users of only mari- 
juana. Additionally, it is disingenuous for the mother 
to claim that she uses only marijuana. While mari- 
juana might be her substance of choice, she tested 
positive for marijuana and cocaine when she took 
the drug screen to complete the CCA at Southlight, as 
well as other of the few other screens she completed. 


Respondent argues that the trial court erred by taking judicial notice 
that Southlight provides services to drug treatment court participants 
who use only marijuana. 


“TGJenerally a judge or court may take judicial notice of a fact which 
is either so notoriously true as not to be the subject of reasonable dis- 
pute or is capable of demonstration by readily accessible sources of 
indisputable accuracy.” West v. G. D. Reddick, Inc., 302 N.C. 201, 203 
(1981). This Court has held that “[a] matter is the proper subject of ju- 
dicial notice only if it is ‘known,’ well established and authoritatively 
settled.” Hughes v. Vestal, 264 N.C. 500, 506 (1965). Under these prin- 
ciples and based on the record before us, we are unable to say that the 
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matter of whether Southlight provides services to participants of drug 
treatment court who use only marijuana is a proper subject of judicial 
notice. Nevertheless, we conclude the trial court’s unsupported finding 
is not prejudicial in light of the remaining, unchallenged portions of find- 
ing of fact 21 which establish that respondent tested positive for mari- 
juana and cocaine when she took the drug screen to complete the CCA 
at Southlight. See Tripp v. Tripp, 17 N.C. App. 64, 67 (1972) (holding that 
although the trial court took improper judicial notice of an attorney’s 
special competence and skill, that decision did “not detract from the 
other facts found”). Thus, her explanation that she discontinued partici- 
pation in SAIOP treatment because the program was not available for 
users of only marijuana is unavailing because she demonstrably used 
cocaine as well. 


Respondent also challenges findings of fact 24 and 26 which provide 
as follows: 


24, [Respondent] missed three appointments with 
the Parent Evaluation Program (PEP), for an evalu- 
ation that would have been used to determine the 
services best suited to assist her in reunification. 
After the third missed appointment, the PEP provider 
was no longer willing to provide an evaluation to 
[respondent]. It was then ordered that [respondent] 
participate in a psychological evaluation in lieu of the 
PEP. [Respondent] did not complete the psychologi- 
cal evaluation until December 2019; she missed her 
appointment for the interpretive session with the psy- 
chologist, which would have helped her understand 
what was recommended and why. 


26. [Respondent] did eventually complete 1:1 par- 
enting education after two attempts. During the 
first opportunity to participate in these sessions, 
[respondent] attended seven of 25 possible sessions. 
[Respondent] was discharged from the program after 
multiple cancellations and no-shows for appoint- 
ments. Another referral was made in September 2019 
for [respondent] to resume 1:1 parenting education 
sessions; [respondent] attended four sessions, and 
cancelled six sessions, including one for the week of 
the first date of this hearing. Had the psychological 
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evaluation been completed by [respondent] in a 
timely manner, then the sessions could have been tai- 
lored to more specifically meet [respondent’s] needs. 


Respondent contends that the trial court “blames” her for not com- 
pleting her psychological evaluation in a timely manner but fails to 
acknowledge delays on the part of WCHS, respondent’s attendance at 
an evaluation with Dr. Aiello three weeks after giving birth, respondent’s 
engagement in weekly parenting coaching while caring for a newborn, 
and the reason she missed her interpretive session with Dr. Aiello— 
because she could not get to the office on time by bus. 


We note that the “trial court need not make a finding as to every fact 
which arises from the evidence; rather, the court need only find those 
facts which are material to the resolution of the dispute.” Witherow 
v. Witherow, 99 N.C. App. 61, 63 (1990), aff'd per curiam, 328 N.C. 
324 (1991). Here, the trial court found the facts that were material to 
resolution of this case. Furthermore, there was clear, cogent, and con- 
vincing evidence to support findings of fact 24 and 26. A WCHS social 
worker testified that after respondent missed multiple appointments for 
the PEP assessment, the PEP provider decided that it would no longer 
provide respondent an assessment. In lieu of a PEP assessment, WCHS 
recommended a psychological assessment, and respondent complet- 
ed the psychological assessment with Dr. Aiello on 4 December 2019. 
However, respondent missed the interpretive session with Dr. Aiello that 
was scheduled for 9 January 2020. A WCHS senior practitioner and par- 
enting coach also testified that respondent was referred in November 
2018 for one-on-one parent coaching sessions, but respondent only com- 
pleted seven sessions. Respondent was terminated from the program 
due to ongoing cancellations and no-shows. A second referral occurred 
in September 2019, and respondent attended four sessions and canceled 
or rescheduled six sessions. 


Respondent next contends that the trial court’s findings of fact 27, 
29, 30, and 34 focus on Kevin’s mental health problems, but that the trial 
court’s “narrow focus” on her as the source of Kevin’s problems is not 
supported by the record. The challenged findings provide as follows: 


27. [Respondent] has demonstrated that she does not 
understand the needs of her children, including the 
impact her words can have on them. [Respondent] 
was repeatedly instructed to not say anything to 
the children about them coming “home”. She states 
that she would continue to tell them that they were 


IN THE SUPREME COURT 


IN RE M.S.E. 
[378 N.C. 40, 2021-NCSC-76] 


coming home in order to give them hope. In reality, 
she made these statements for her own benefit. Her 
comments about the children coming to live with 
her were closely related to [Kevin] engaging in self- 
destructive behavior that, on at least two occasions, 
resulted in him requiring hospitalization for men- 
tal health treatment to prevent him from harming 
himself. Most recently, in December 2019, she gave 
[Kevin] [the] impression that he might return to her 
care at the next scheduled review hearing in March 
2020. Soon after that, he became so out of control 
that he tried to wrap a seatbelt around his neck to 
suffocate himself. This resulted in a nine day hospi- 
talization to get him stabilized. He was previously 
hospitalized at Holly Hill due to his grabbing knives 
and wanting to hurt himself. 


29. [Kevin] is relatively stable when he is unaware of 
court hearings or is not told anything that would indi- 
cate or imply that he is returning to his mother’s care. 


30. [Respondent] is dismissive of [Kevin's] mental 
health needs, and believes that his behavior is due 
only to his wanting to return home. To the contrary, 
his behavior, and the timing thereof, indicates that he 
is frightened to return to her care. 


34. [Respondent] participated in one therapy ses- 
sion with [Kevin]. [Kevin] began the session feeling 
nervous, and became increasingly “closed off” as 
it progressed. He indicated to the therapist that he 
was afraid he would get in trouble if he said what he 
wanted to say. At the conclusion of that session, the 
next appointment was scheduled with [respondent’s] 
input, and she indicated that she would attend. 
[Respondent] did not attend that appointment, which 
hurt and disappointed [Kevin]. She never contacted 
the therapist again. The relationship required much 
more than one session to address [Kevin's] anxiety 
about being reunified with his mother. 
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At the termination hearing, a WCHS social worker testified that 
there were concerns respondent was giving the children false hope 
about being reunited with her. The social worker discussed these con- 
cerns with respondent, explaining that respondent’s comments to the 
children about them coming “home” negatively impacted Kevin’s emo- 
tional well-being. Respondent acknowledged that while she could not 
“guarantee” the children would be coming home, she would continue to 
tell them they were coming “home” in order to “instill hope” in them. The 
WCHS social worker further testified that respondent’s comments cre- 
ated “distress” for Kevin which manifested in self-harm and destructive 
behaviors, such as breaking doors, kicking furniture, and pulling down 
rods in the closet. Most recently, respondent told Kevin that he would 
be coming “home” in March 2020, and thereafter, Kevin attempted to 
wrap a seatbelt around his neck and had to be hospitalized. Based on 
the testimony of the WCHS social worker, the trial court reasonably in- 
ferred that respondent’s comments were “closely correlated” to Kevin’s 
self-destructive behavior. See In re D.L.W., 368 N.C. 835, 843 (2016) 
(stating that it is the trial judge’s duty to consider all the evidence, pass 
upon the credibility of the witnesses, and determine the reasonable in- 
ferences to be drawn therefrom). These challenged findings of fact are 
supported by clear, cogent, and convincing evidence in the record. 


Respondent also argues that the trial court’s findings regarding 
Kevin’s mental health issues are insufficient because the trial court 
failed to make findings about a gap in Kevin's therapy between May and 
September 2019 and failed to address whether her intellectual disability 
impacted her understanding of Kevin’s needs. However, as stated above, 
the trial court is not required to make a finding of every fact that arises 
from the evidence. See Witherow, 99 N.C. App. at 63. 


Respondent further contends that there was no evidence to sup- 
port the finding that respondent offered the children the hope of coming 
home for her own benefit. However, a WCHS social worker testified that 
respondent refused to stop telling her children they were coming home, 
despite warnings of its negative effects on Kevin, because “she believes 
that she can get her kids back one day. So she’s gonna just keep saying 
it.” Thus, it was reasonable for the trial court to determine that respon- 
dent continued to make these remarks for her own benefit, where she 
was fully advised that making such statements was not beneficial for 
the children and, in fact, had been very detrimental to them. See In re 
D.L.W., 368 N.C. at 843 (trial judge has the responsibility to determine 
the credibility and weight of testimony as well as “the reasonable infer- 
ences to be drawn therefrom.”). 
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Respondent also argues that in finding of fact 34, the trial court de- 
tailed a March 2019 therapy session respondent attended with Kevin 
and erroneously found that the next appointment was scheduled with 
her input, and she indicated she would attend. Kevin’s therapist testi- 
fied that in March 2019, respondent joined Kevin in therapy, and she left 
that session “with the next appointment time.” Respondent indicated 
to the therapist that she “wasn’t sure if she’d be able to make it, but she 
was gonna do her best to try.” Thus, we disregard the portion of find- 
ing of fact 34 providing that “the next appointment was scheduled with 
[respondent’s] input, and she indicated that she would attend.” See In 
re N.G., 374 N.C. 891, 901 (2020) (disregarding findings of fact not sup- 
ported by clear, cogent, and convincing evidence). 


[3] Next, respondent argues that the trial court’s challenged findings of 
fact and uncontested findings are insufficient to support its conclusion 
that her parental rights were subject to termination based on neglect. 
Respondent does not challenge the children’s prior adjudication of ne- 
glect. Rather, she contends that the evidence does not support the trial 
court’s determination that there was a likelihood of future neglect if the 
children were returned to her care. 


Here, the trial court concluded that: 


54. There are facts sufficient to warrant a determina- 
tion that grounds exist for the termination of parental 
rights, said grounds as follows: 


c. The parents neglected the children within the 
meaning of N.C.G.S. § 7B-101(15), and it is prob- 
able that there would be a repetition of neglect 
if the children were returned to the care of 
the parents. 


In support of this conclusion, the trial court made numerous find- 
ings concerning the lack of progress respondent made toward satisfying 
the requirements of her case plan. The findings are either unchallenged, 
and therefore binding on appeal, or supported by clear, cogent, and con- 
vincing evidence as previously discussed. In unchallenged finding of fact 
13, the trial court identified the steps that respondent was required to 
complete in order to achieve reunification. Among these requirements 
were that respondent participate in a PEP assessment and comply with 
all recommendations, fully complete a substance abuse assessment 
and comply with all recommendations, demonstrate skills and lessons 
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learned in parenting education in her interactions with the children, re- 
frain from the use of illegal and impairing substances, submit to random 
drug screens, follow up with recommended medical care for herself, 
and obtain and maintain safe and stable housing suitable for herself and 
her children. 


The trial court’s findings establish that although respondent was 
able to obtain safe, appropriate housing in May 2019, her progress in oth- 
er aspects of her case plan was inadequate. Although she had multiple 
opportunities to engage in services, respondent did not take advantage 
of such opportunities and failed to demonstrate progress in addressing 
her mental health and substance abuse issues. In May 2018, respondent 
completed the interview portion of a substance abuse assessment, but 
she did not comply with the drug screen required to complete that as- 
sessment. She then tested positive for cocaine and marijuana in July 
2018. In the fall of 2018, she completed another substance abuse assess- 
ment at NC Recovery, but did not complete any services. In April 2019, 
respondent participated in a substance abuse reassessment and was 
recommended for substance abuse, mental health, and medical services 
at Fellowship Health, but she failed to comply with those recommenda- 
tions. Also in April 2019, she participated in a CCA at Southlight and was 
recommended to participated in SAIOP treatment. However, she only 
attended one session of SAIOP. She was again referred to NC Recovery 
for substance abuse and mental health services but did not comply with 
the recommendations of that program. In addition, respondent was pre- 
scribed Zoloft to address symptoms of depression, but was not compli- 
ant with that prescription. 


The trial court’s findings show that the PEP provider was no longer 
willing to provide an evaluation to respondent after she missed three 
appointments. In lieu of a PEP assessment, respondent completed a 
psychological evaluation, but did not complete the psychological evalu- 
ation until December 2019, shortly before the termination hearing. Even 
after completing the evaluation, she missed the interpretive session with 
the psychologist, which would have helped her understand the recom- 
mendations made. After two unsuccessful attempts, respondent com- 
pleted one-on-one parenting education. Yet, she demonstrated that she 
did not understand the needs of her children. Despite being instructed 
to discontinue telling them they were coming “home” because Kevin’s 
self-destructive behavior was closely correlated with her comments, she 
continued to make these comments. In addition, Kevin was relatively 
stable when he was unaware of court hearings and not told anything that 
would indicate he would be returning to respondent’s care. However, re- 
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spondent was dismissive of Kevin’s mental health needs, believing that 
his behavior was due to his desire to return home. 


The trial court’s findings also show that since July 2018, respondent 
had been asked to complete twenty-four drug screens but only complet- 
ed seven. Four of the screens were positive for marijuana, and one was 
positive for cocaine. She continued to miss drug screens, one as recently 
as 31 December 2019, just weeks before the termination hearing. 


Based on the foregoing, we conclude the trial court’s findings of 
fact support its conclusion that respondent neglected the children, and 
it was probable that there would be a repetition of neglect if they were 
returned to her care. Because the existence of a single ground for termi- 
nation suffices to support the termination of a parent’s parental rights in 
a child, see In re A.R.A., 373 N.C. 190, 194 (2019), we need not address 
whether the trial court erred in terminating respondent’s parental rights 
pursuant to N.C.G.S. § 7B-1111(a)(2). 


C. Best Interests 


[4] Respondent challenges several dispositional findings of fact and 
contends that the trial court abused its discretion in determining that it 
was in Kevin and Mary’s best interests that respondent’s parental rights 
be terminated. We conclude that the trial court did not abuse its discre- 
tion in determining that terminating respondent’s parental rights was in 
the best interests of the children. 


In determining whether termination of parental rights is in the best 
interests of a juvenile: 


The court may consider any evidence, including hear- 
say evidence as defined in [N.C.]G.S. 8C-1, Rule 801, 
that the court finds to be relevant, reliable, and nec- 
essary to determine the best interests of the juvenile. 
In each case, the court shall consider the following 
criteria and make written findings regarding the fol- 
lowing that are relevant: 


(1) The age of the juvenile. 
(2) The likelihood of adoption of the juvenile. 


(3) Whether the termination of parental rights will 
aid in the accomplishment of the permanent plan 
for the juvenile. 


(4) The bond between the juvenile and the parent. 
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(5) The quality of the relationship between the juve- 
nile and the proposed adoptive parent, guardian, 
custodian, or other permanent placement. 


(6) Any relevant consideration. 


N.C.G.S. § 7B-1110(a) (2019). We review the trial court’s dispositional 
findings of fact to determine whether they are supported by competent 
evidence. In re K.N.K., 374 N.C. 50, 57 (2020). Unchallenged disposi- 
tional findings are binding on appeal. In re Z.L. W., 372 N.C. at 437. A trial 
court’s best interests determination “is reviewed solely for abuse of dis- 
cretion.” In re A.U.D., 373 N.C. at 6 (citing In re D.L. W., 368 N.C. at 842). 


In the instant case, the trial court made the following findings con- 
cerning the factors set forth in N.C.G.S. § 7B-1110(a): 


1. The child, [Mary], is a two year old female[.] 


2. The child, [Kevin], is a nine year old male[.] 


56. The primary plan for the children is adoption. 
Termination of parental rights aids in accomplishing 
that plan. 


57. [Mary] does not have any special needs at this time. 


58. [Kevin] has special needs related to treatment of 
his mental health issues. Many of these issues can 
be traced to his experiences prior to the filing of the 
juvenile petition, and the more significant mental 
health events he has experienced since coming into 
foster care have occurred due to statements of his 
mother. He currently receives intensive in-home ther- 
apy, and is prescribed Lexapro to treat his symptoms 
of depression and anxiety. 


59. [Kevin’s] mental health needs do not pose a bar- 
rier to his being successfully adopted. 


60. Both the children are currently placed in pro- 
spective adoptive homes. Although they are placed 
separately, the prospective adoptive families are 
closely connected, and are part of the same church 
and social communities. The children currently have 
at least weekly contact with each other, and based 
on the regular activities of the prospective adoptive 
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families, it is anticipated that this regular contact 
will continue. 


61. [Mary] was placed in her current foster home in 
May 2019. She has formed a strong, positive bond 
with the prospective adoptive parents, and has been 
integrated into their family. [Mary] is noted to be 
more vocal, playful, and confident since moving to 
this home. 


62. When [Mary] first came into foster care, she had 
a strong attachment to her mother. While the attach- 
ment continues, it has eroded due to the passage of 
time. [Mary] does recognize her mother, and goes 
to her willingly at visits. At this time, she does not 
know her mother was her caregiver or provider. 


64. [Kevin] has been placed in his current foster home 
since August 2018. He refers to the foster parents as 
“mom” and “dad,” and is noted to be playful and com- 
fortable with them. [Kevin] and the foster parents 
regularly exchange hugs and other shows of affec- 
tion. [Kevin] feels safe and loved in this home. 


65. [Kevin’s] foster parents are undeterred by his 
occasional mental health crises, and have demon- 
strated extraordinary commitment to him during 
these periods. [Kevin] required hospitalization to 
address his mental health, and received his treatment 
at Carolina Dunes, located approximately two hours 
away from his foster home. [Kevin] was at Carolina 
Dunes for nine days. At least one of his foster parents 
drove to and from Carolina Dunes every night during 
the hospitalization to visit with [Kevin]. 


66. Both of the children would be adoptable by other 
families, should an unforeseen issue impeded [sic] 
the current placements. [Kevin] is recognized to be 
loveable, outgoing, and gregarious child. [Mary] is an 
easy-going, happy little girl. 


67. [Kevin] continues to have a strong bond with his 
mother, and is very affectionate with her. However, 
the bond is not healthy for [Kevin]. He is conflicted 
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about his situation because he does not want to hurt 
his mother. [Kevin] worries for his mother’s safety 
and well-being; he has expressed concern that she 
will again be homeless. 


69. The prospective adoptive parents of both children 
have indicated their willingness to maintain a rela- 
tionship between the children and [respondent]. 


70. The conduct of the [respondent-]parents has been 
such as to demonstrate that they will not promote 
the healthy and orderly, physical and emotional well 
being of the children. 


71. The [respondent-]parents have acted inconsis- 
tently with their Constitutionally-protected parental 
status. 


72. The minor children are in need of a permanent 
plan of care at the earliest possible age which can 
be obtained only by the severing of the relationship 
between the children and their parents by termina- 
tion of the parental rights of the parents. 


73. It is in the best interests of the children that 
the parental rights of the [respondent-]parents 
be terminated. 


First, respondent contends that in finding of fact 58, the trial court 
erroneously attributes Kevin’s mental illness to respondent’s statements 
and ignores the evidence of his complex mental health issues. We first 
note that the trial court did not attribute the entirety of Kevin’s mental 
health issues to the statements of respondent. Instead, the trial court 
found that “the more significant mental health events” Kevin had experi- 
enced since coming into foster care occurred as a result of respondent’s 
statements. This finding is supported by the WCHS social worker’s tes- 
timony. The social worker testified that “a lot of increased escalation” 
from Kevin was observed after respondent informed Kevin that there 
was a possibility he would be coming “home” prior to a 25 March 2019 
hearing. There was a “behavioral pattern when those false promises 
were communicated to him [by respondent], that it caused [Kevin] to 
act out.” The social worker testified that based on the “misinformation” 
provided by respondent, Kevin had a “very reactive” type of relation- 
ship with respondent and would have “mental health flare-ups” when he 
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is “let down.” Thus, the challenged portion of finding of fact 58 is sup- 
ported by competent evidence. 


Respondent also challenges the portion of finding of fact 62 stating 
that Mary’s attachment to respondent had “eroded” due to the passage 
of time. The WCHS social worker testified that at the beginning of the 
case, Mary had a strong attachment to respondent and would “bawl her 
eyes out” for hours when she had to separate from respondent after visi- 
tations ended. He testified that “now, [Mary] knows who her mother is, 
and when she comes to visits, you know, she goes straight to her... . 
[T]here is a very evident bond there between the two.” Although this tes- 
timony indicates that Mary continued to have a bond with respondent, it 
was reasonable for the trial court to infer from the testimony in this case 
that their bond had lessened over time, and this finding is not in error. 


Next, respondent contends that the portion of finding of fact 67 
stating that Kevin’s bond with respondent “is not healthy” for Kevin 
is contradicted by the court’s finding of fact 69 which gives a positive 
characterization of the adoptive parents’ “willingness to maintain a re- 
lationship between the children and [respondent].” She argues that the 
court’s findings “do not explain why, if the bond with [respondent] is not 
healthy for Kevin, it is in his best interest to continue a relationship with 
her after his adoption.” However, respondent reads too much into find- 
ing of fact 69. The trial court did not find that continuing a relationship 
with respondent was necessarily in Kevin’s best interests. It merely ob- 
served that Kevin’s prospective adoptive parents noted their willingness 
to maintain a relationship between Kevin and respondent. 


Respondent further contends that although the trial court deter- 
mined, in finding of fact 72 and conclusion of law 3, that the children 
needed a permanent plan and that it could only be accomplished by ter- 
minating her parental rights, it failed to make findings on dispositional 
alternatives the court considered. She also challenges the trial court’s 
finding of fact 73 and conclusion of law 4, arguing that the court’s find- 
ings do not show how termination of her parental rights was in her chil- 
dren’s best interests. 


Initially, we note that N.C.G.S. § 7B-1110(a) does not require the trial 
court to make written findings regarding any dispositional alternatives 
it considered. Here, the trial court’s findings demonstrate that it con- 
sidered the dispositional factors set forth in N.C.G.S. § 7B-1110(a) and 
“performed a reasoned analysis weighing those factors.” In re Z.A.M., 
374 N.C. at 101. The trial court found that termination of respondent’s 
parental rights would aid in the accomplishment of the primary plan of 
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adoption, Mary had formed a “strong, positive” bond with her prospec- 
tive adoptive parents, Kevin was playful and comfortable in his foster 
home and felt safe and loved, and both Kevin and Mary would be adopt- 
able by other families should an unforeseen issue impede their current 
placements. In addition, the trial court found that Kevin did not have a 
healthy bond with respondent and that the passage of time had eroded 
Mary’s attachment to respondent. The trial court made sufficient dispo- 
sitional findings and properly analyzed them. Therefore, we hold that 
the trial court did not abuse its discretion in concluding that termination 
was in Kevin and Mary’s best interests. We affirm the trial court’s order 
terminating respondent’s parental rights in Kevin and Mary. 


AFFIRMED. 


IN THE MATTER OF T.A.M., K.R.M. 


No. 276A20 
Filed 18 June 2021 


1. Termination of Parental Rights—parental right to counsel— 
motion to withdraw—lack of contact—granted in parent’s 
absence 

In atermination of parental rights proceeding, the trial court did 
not abuse its discretion by allowing respondent-father’s appointed 
counsel to withdraw from representation at a hearing in which 
respondent failed to appear. Respondent had been advised multiple 
times by the court of his responsibility to maintain contact with his 
attorney, the department of social services made diligent efforts 
to locate respondent, respondent appeared to actively avoid being 
found or receiving communications, he failed to appear at several 
hearings, and counsel related to the court that she spoke to respon- 
dent and he did not object to her motion. 


2. Termination of Parental Rights—best interests of the child— 
dispositional findings—sufficiency of evidence—weighing 
of factors 

The trial court did not abuse its discretion by determining that 
termination of respondent-mother’s parental rights, and not other 
dispositional alternatives, was in the best interests of respondent’s 
children where the court’s findings of fact—including the poor bond 
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between respondent and her children and the negative impact of 
respondent’s visits on the children—were supported by competent 
evidence and showed the court properly addressed and weighed the 
various dispositional factors contained in N.C.G.S. § 7B-1110(a). 


Justice ERVIN concurring in part and dissenting in part. 


Justices HUDSON and EARLS join in this opinion concurring in part 
and dissenting in part. 


Appeal pursuant to N.C.G.S. § 7B-1001(a1)(1) from orders entered 
on 9 March 2020 by Judge Susan M. Dotson-Smith in District Court, 
Buncombe County. This matter was calendared for argument in the 
Supreme Court on 19 March 2021 but was determined on the record 
and briefs without oral argument pursuant to Rule 30(f) of the North 
Carolina Rules of Appellate Procedure. 


Hanna Frost Honeycutt for petitioner-appellee Buncombe County 
Department of Social Services; and William A. Blancato for 
respondent-appellee Guardian ad Litem. 


Edward Eldred for respondent-appellant father. 
Peter Wood for respondent-appellant mother. 


BARRINGER, Justice. 


Respondent-mother Lauren S. and respondent-father Wesley M. ap- 
peal from orders entered by the trial court terminating their parental 
rights in their minor children T.A.M. and K.R.M.! Respondent-father 
challenges the trial court’s decision to grant his appointed counsel’s mo- 
tion to withdraw whereas respondent-mother challenges the trial court’s 
determination that it was in Tam and Kam’s best interests to terminate 
her parental rights. Since we conclude that the trial court did not abuse 
its discretion in any issue raised by the parents’ appeals, we affirm the 
trial court’s termination-of-parental-rights orders. 


1. T.A.M. and K.R.M. will be referred to throughout the remainder of this opinion 
as “Tam” and “Kam,” which are pseudonyms that are used to protect the identities of the 
juveniles and for ease of reading. 


q4 


66 IN THE SUPREME COURT 


IN RE T.A.M. 
[378 N.C. 64, 2021-NCSC-77] 


I. Factual Background 


On 15 August 2016, the Buncombe County Department of Social 
Services (DSS) received a pair of child protective services (CPS) re- 
ports alleging that respondent-mother had just given birth to Tam, that 
she had been using drugs during her pregnancy, and that she had been 
homeless and living in her automobile immediately prior to giving birth. 
In addition, the reports alleged that both parents had a history of sub- 
stance abuse and domestic violence and had recently been arrested on 
drug-related charges. On 17 August 2016, DSS received another CPS 
report that restated the allegations contained in the prior report and 
asserted that respondent-mother suffered from untreated mental health 
problems, that respondent-father was consuming illegal substances, and 
that respondent-mother had previously lost custody of another child as 
the result of substance abuse problems. 


A social worker assigned to investigate these reports learned from 
the staff of the hospital at which respondent-mother gave birth to Tam 
that respondent-mother had tested positive for THC and unprescribed 
Oxycodone, and that Tam’s cord toxicology screen had been positive 
for the presence of marijuana and opiates. In addition, the hospital staff 
told the social worker that respondent-mother tested positive for meth- 
amphetamine in June 2016. Respondent-mother admitted that she had 
been smoking marijuana during her pregnancy, that she suffered from 
mental health problems, and that she was diagnosed with borderline 
personality disorder. However, respondent-mother denied that she had 
consumed other unlawful substances or had been involved in incidents 
of domestic violence with respondent-father. 


Respondent-father, on the other hand, denied all the allegations that 
had been made in the CPS reports. Finally, the social worker interviewed 
another social worker who had worked with the parents at an earlier 
time. The previous social worker confirmed that she had seen bruises 
that respondent-father inflicted upon respondent-mother on more than 
one occasion; that neither parent satisfied the requirements set out in 
their case plans, which required them to complete substance abuse 
treatment, mental health treatment, and domestic violence classes; 
and that respondent-mother acknowledged a history of domestic vio- 
lence that respondent-father perpetrated against her. 


After Tam was placed in a safety care placement, the parents agreed 
to comply with a safety plan, which required them to participate in su- 
pervised visitation; obtain substance abuse treatment; have no contact 
with each other in Tam’s presence; and consent to follow-up medical 
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care, the assistance of a home health nurse, and the provision of pediat- 
ric care for Tam. In addition, respondent-father agreed to complete an 
anger management program. 


According to a substance abuse assessment that respondent-mother 
obtained, respondent-mother had a severe substance abuse problem, 
with the assessing agency recommending that respondent-mother par- 
ticipate in therapy due to her “lack of desire or capacity to get clean.” The 
assessing agency also recommended that respondent-mother undergo 
intensive outpatient therapy and participate in parenting education and 
domestic violence classes. Furthermore, the assessing agency conclud- 
ed that respondent-mother had significant mental health problems that 
hindered her ability to care for a child and diagnosed respondent-mother 
as being bipolar and suffering from borderline personality disorder, 
severe opiate use disorder, and moderate cannabis use disorder. 


After the completion of this assessment, respondent-mother agreed 
to enter into a family services agreement pursuant to which she was 
required to comply with the recommendations made by the assessing 
agency, to refrain from consuming any medications not prescribed for 
her, to attend weekly Narcotics Anonymous meetings, and to submit to 
random drug screens. Similarly, respondent-father agreed to enter into 
a family services agreement, which required him to attend substance 
abuse classes, refrain from consuming unlawful substances, submit 
to random drug screens, complete a batterer’s intervention program, 
and attend anger management classes. After entering into these family 
services agreements, respondent-mother was arrested on drug-related 
charges while respondent-father admitted that he had consumed mari- 
juana and failed to start participating in the batterer’s intervention pro- 
gram. As a result, DSS filed a petition alleging that Tam was a neglected 
juvenile on 22 September 2016.2 


After an adjudicatory hearing held on 18 November 2016, the trial 
court entered an order on 5 January 2017 finding that Tam was a ne- 
glected juvenile based upon the parents’ stipulation as to the accuracy of 
the allegations contained in the juvenile petition. In view of the parents’ 
further stipulation to the continuance of this case for disposition until a 
later time, the trial court entered an interim disposition order. This order 
provided that, while the parents retained custody of Tam, Tam would 
continue to reside in her safety placement and both parents would be 
awarded supervised visitation with her. 


2. As aresult of the fact that Tam was living in a safety placement, DSS did not take 
her into nonsecure custody. 
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Following an initial dispositional hearing held on 31 January 2017, 
the trial court entered an order on 20 February 2017 in which it found 
as a fact that (1) the parents failed to submit to required drug screens 
on 19 December 2016; (2) the parents continued to deny that their re- 
lationship was characterized by domestic violence and minimized the 
extent to which domestic violence had occurred between them; and (3) 
the parents continued to reside with each other and lacked sufficiently 
stable housing to permit them to assume responsibility for providing 
care for Tam. Moreover, the trial court found that respondent-mother (1) 
had been arrested on the basis of outstanding warrants on 22 November 
2016, and (2) had yet to complete a psychiatric evaluation or participate 
in medication management, although she had attended substance abuse 
treatment group sessions. 


The trial court further found that respondent-father was completing 
some aspects of his case plan, such as complying with the terms of his 
probation, but the trial court also found that he had not been attend- 
ing his substance abuse group, he was not participating in individual 
therapy, and he had not yet obtained a medical evaluation. As a result, 
and with the parents’ consent, the trial court placed Tam in DSS custody, 
provided for supervised visitation between the parents and Tam, and 
ordered the parents to comply with the provisions of their case plans. 
After a permanency planning review hearing held on 6 December 2017, 
the trial court entered an order on 8 January 2018 establishing reunifica- 
tion as the primary permanent plan for Tam, with a secondary perma- 
nent plan of custody. 


On 12 January 2018, DSS received a CPS report indicating that 
respondent-mother had recently given birth to Kam. According to the 
report, respondent-mother admitted to having used marijuana while she 
was pregnant with Kam and tested positive for the presence of marijua- 
na in September and December 2017. In addition, the report indicated 
that respondent-father tested positive for the presence of methamphet- 
amine, cocaine, and marijuana in June 2017. A social worker assigned 
to investigate the report confirmed the validity of these allegations, with 
respondent-father having admitted that he had continued to use mari- 
juana and had smoked marijuana on the day prior to his conversation 
with the investigating social worker. 


On 16 January 2018, DSS filed a petition alleging that Kam was a 
neglected juvenile in which DSS recited the allegations set out in the ear- 
lier petition relating to Tam, the history of DSS’s efforts to work with the 
parents, and the information contained in the most recent CPS report. In 
addition, DSS alleged that the respondent-parents had threatened to sue 
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DSS and that, after learning that Kam would not be discharged to their 
care, their “behaviors continued to escalate,” with respondent-mother 
having “grabbed” Kam, necessitating the assistance of hospital security 
personnel. Based upon the same concerns, DSS obtained the entry of an 
order allowing DSS to take Kam into nonsecure custody. 


On 30 January 2018, the trial court held a permanency planning and 
review hearing regarding Tam. In an order entered on 22 February 2018, 
the trial court found that the conditions that had led to Tam’s removal 
from the parents’ custody continued to exist and that a return to their 
home would be contrary to Tam’s health and safety. In light of that de- 
termination, the trial court changed Tam’s secondary permanent plan to 
adoption while leaving reunification as Tam’s primary permanent plan. 


An adjudicatory hearing relating to the juvenile petition concerning 
Kam was held on 16 March 2018. After the parents stipulated to the valid- 
ity of the allegations in the DSS petitions, the trial court entered an order 
on 2 April 2018 determining that Kam was a neglected juvenile. Since the 
parents consented to a continuance of the required dispositional hear- 
ing, the trial court entered an interim disposition order providing that 
Kam would remain in the custody of DSS; that the parents would con- 
tinue to have supervised visitation; and that the parents should continue 
to submit to random drug screens, attend counseling, and complete the 
other services that had been recommended for them. 


On 6 June 2018, permanency planning and review hearings were 
held with respect to both juveniles. In orders entered on 23 July 2018, 
the trial court noted that the parents had maintained sobriety and sanc- 
tioned unsupervised visitation between the parents and Tam and Kam. 
In addition, the trial court established a primary permanent plan for 
Kam of reunification with a secondary permanent plan of adoption. In 
orders entered on 24 September 2018, however, the trial court suspend- 
ed the parents’ unsupervised visitation with the children and made their 
visitation supervised after the parents failed to satisfy the requirements 
of their case plans, such as inconsistencies in their attendance at various 
therapeutic activities and their eviction from their home. 


On 24 January 2019, the trial court entered permanency planning 
and review orders for both juveniles after a hearing held on 9 January 
2019. In that order, the trial court found that the parents had been 
“doing well with their case plans and visitation with [Tam and Kam] until 
October 2018 when [DSS] learned of continued substance abuse issues 
and domestic violence between the respondent parents.” Furthermore, 
the trial court found that respondent-mother was not currently engaged 
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in treatment or therapy of any kind and that respondent-father was not 
consistently engaged to satisfy the requirements of his case plan. Finally, 
the trial court noted that DSS had reported that respondent-mother had 
threatened DSS employees and that DSS was no longer comfortable su- 
pervising parental visits with the children except during normal busi- 
ness hours, when law enforcement assistance would be available. As 
a result, the trial court entered orders changing the permanent plans 
for both Tam and Kam to a primary plan of adoption, with a second- 
ary permanent plan of guardianship and a tertiary permanent plan 
of reunification. 


On 26 February 2019, DSS filed petitions in which it sought to 
terminate the parental rights of both parents pursuant to N.C.G.S. 
§ 7B-1111(a)(1), (2), and (3). As aresult ofthe fact that respondent-father’s 
whereabouts were unknown at the time that the termination peti- 
tions were filed, DSS served him by publication. On 15 May 2019, 
respondent-father’s attorney moved to withdraw from his representa- 
tion of respondent-father in light of respondent-father’s failure to main- 
tain contact with her. The trial court granted the attorney’s motion to 
withdraw at a continuance hearing held on 22 May 2019 and by an order 
entered on 7 June 2019. On 4 October 2019, respondent-father appeared 
before the trial court and the same counsel was re-appointed to repre- 
sent him. On 22 January 2020, respondent-father’s counsel filed another 
withdrawal motion predicated upon respondent-father’s failure to main- 
tain contact with his attorney coupled with the attorney’s lack of knowl- 
edge concerning respondent-father’s wishes and her resulting inability 
to properly represent respondent-father at the termination hearing. 


The DSS termination petitions were heard on 30 and 31 January 
2020. On 9 March 2020, the trial court entered orders determining that 
respondent-mother’s parental rights in the children were subject to termi- 
nation pursuant to N.C.G.S. § 7B-1111(a)(1) and (2). Respondent-father’s 
parental rights were subject to termination pursuant to N.C.G.S. 
§ 7B-1111(a)(1), (2), and (8). In addition, the trial court concluded that 
the termination of the parents’ parental rights would be in the children’s 
best interests. As a result, the trial court terminated both parents’ paren- 
tal rights in the children. The parents appealed to this Court from the 
trial court’s termination orders. 


II. Substantive Legal Issues 
A. Respondent-Father’s Appeal 


[1] In his sole challenge to the trial court’s termination orders, 
respondent-father argues that the trial court erred by allowing his coun- 
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sel to withdraw from representing him at the termination hearing. After 
a careful review of the record, we conclude that the trial court did not 
abuse its discretion in granting respondent-father’s appointed counsel’s 
motion to withdraw. 


A trial court’s decision to grant or deny an attorney’s motion to 
withdraw is reviewed on appeal for an abuse of discretion. See Benton 
v. Mintz, 97 N.C. App. 588, 587 (1990). “An ‘[a]buse of discretion results 
where the court’s ruling is manifestly unsupported by reason or is so ar- 
bitrary that it could not have been the result of a reasoned decision.’ ” In 
re T.L.H., 368 N.C. 101, 107 (2015) (alteration in original) (quoting State 
v. Hennis, 323 N.C. 279, 285 (1988)); see also White v. White, 312 N.C. 
770, 777 (1985) (“A ruling committed to a trial court’s discretion is to be 
accorded great deference and will be upset only upon a showing that 
it was so arbitrary that it could not have been the result of a reasoned 
decision.”). Thus, when appellate courts review for abuse of discretion, 
the inquiry is whether the ruling is unreachable by a reasoned decision, 
see White, 312 N.C. at 777, which necessarily requires appellate courts 
to consider broadly the circumstances which may render the ruling jus- 
tifiable, see In re K.M.W.,, 376 N.C. 195, 217 (2020) (Morgan, J., dissent- 
ing) (recognizing that a trial court’s assessment of a motion to withdraw, 
even when involving a statutory right to counsel in a termination of 
parental rights proceeding, should not be reviewed “in a vacuum,” but 
should include the “circumstances surrounding the termination of pa- 
rental rights hearing.”). 


Here, the trial court allowed respondent-father numerous opportu- 
nities to participate in the termination-of-parental-rights proceedings, 
protected respondent-father’s statutory right to appointed counsel, and 
acted well within its discretion to grant respondent-father’s attorney’s 
motion to withdraw. 


The trial court first advised respondent-father of his responsibility 
to attend all trial court hearings and maintain communication with his 
court appointed attorney at the first appearance hearing on DSS’s juve- 
nile petition of neglect for Tam held on 11 October 2016.° Furthermore, 
the trial court advised respondent-father that if he failed to attend trial 


3. Again, in an order entered on 23 February 2018, the trial court documented that on 
16 January 2018 at the first appearance hearing on DSS’s nonsecure custody order for Kam, 
it had advised respondent-father a second time that it was “his responsibility to maintain 
contact with his appointed attorney and . . . to attend all [trial c]ourt hearings.” The trial 
court also advised respondent-father that if he did not maintain communication with his 
attorney or attend all trial court hearings, his attorney may “be permitted to withdraw . . . 
and the case may proceed without him being represented by an attorney.” 
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court hearings or failed to maintain communication with his attorney, 
his attorney “may ask and be permitted to withdraw as his attorney of 
record, and the case may proceed without him being represented by 
an attorney.” 


Following DSS’s filing of the termination-of-parental-rights 
petition on 26 February 2019, DSS made diligent efforts to lo- 
cate respondent-father. In DSS’s affidavit of due diligence filed on 
27 February 2019, DSS stated that it had made unsuccessful efforts to lo- 
cate respondent-father at four previous addresses, that DSS had spoken 
with respondent-father and he stated that he could not provide his cur- 
rent whereabouts, that respondent-father did not answer any of DSS’s 
phone calls, that respondent-father was “actively attempting to conceal 
his residence from [DSS],” that respondent-father indicated that he did 
not want to receive mail, and that respondent-father’s whereabouts 
could not be ascertained. Respondent-father then failed to appear 
at the first appearance hearing on the termination-of-parental-rights 
petition held on 19 March 2019. The trial court found as a fact that 
respondent-father’s whereabouts were still unknown despite diligent ef- 
forts by DSS to locate him and ordered DSS to perfect service via publi- 
cation pursuant to N.C.G.S. § 1-75.10(2), which DSS did on 8 May 2019. 
Sensitive to respondent-father’s statutory right to counsel, the trial court 
also ordered that respondent-father’s appointed-attorney from DSS’s ju- 
venile neglect proceeding remain as the provisional court appointed at- 
torney. See N.C.G.S. § 7B-602(a) (2019). 


Shortly thereafter, respondent-father’s appointed attorney filed a 
motion to withdraw as counsel on 15 May 2019. In her motion to with- 
draw, respondent-father’s attorney stated that she could no longer repre- 
sent him due to his failure to maintain contact and indicated that the trial 
court only appointed her as provisional counsel for the termination-of- 
parental-rights action because respondent-father had not appeared at 
the first appearance hearing. See N.C.G.S. § 7B-1101.1(a)(1). At the con- 
tinuance hearing for the termination-of-parental-rights petition held on 
22 May 2019, the trial court granted respondent-father’s attorney’s motion 
to withdraw. Respondent-father was not present. After respondent-father’s 
counsel was permitted to withdraw, respondent-father missed the sub- 
sequent continuance hearing for the termination-of-parental-rights peti- 
tion held on 20 August 2019. 


The trial court again appointed counsel for respondent-father 
when he appeared at the 4 October 2019 continuance hearing for the 
termination-of-parental-rights petition, the same attorney who had previ- 
ously represented respondent-father, but who had been granted leave to 
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withdraw as counsel only five months earlier due to respondent-father’s 
failure to maintain contact. The trial court advised respondent-father for 
a third time that it was “his responsibility to maintain contact with his 
appointed attorney and... to attend all [trial c]ourt hearings” and that if 
he failed to communicate or attend all trial court hearings, his attorney 
“may ask and be permitted to withdraw as his attorney of record, and 
the case may proceed without him being represented by an attorney.” 


On 22 January 2020, respondent-father’s appointed counsel again filed 
a motion to withdraw as counsel stating that due to respondent-father’s 
failure to communicate, she was unable to know respondent-father’s 
wishes and represent him. Respondent-father’s appointed counsel made 
a good faith effort to serve the motion on respondent-father, notwith- 
standing his actively attempting to conceal his residence and his state- 
ment to DSS that he did not want to receive mail. A notice of hearing was 
also filed with the motion, attempting to give respondent-father notice 
that the motion to withdraw would be heard 30 January 2020 at 9:00 a.m. 


Respondent-father then failed to appear at the termination-of- 
parental-rights hearing held on 30 and 31 January 2020. As a pre-hearing 
matter on 30 January 2020, the trial court addressed the motion to with- 
draw filed by respondent-father’s attorney, engaging in a colloquy with 
respondent-father’s attorney. Counsel for respondent-father informed 
the trial court that she had spoken to respondent-father that day and in- 
formed respondent-father that if he did not appear at the termination-of- 
parental-rights hearing, she “would need to withdraw and the case would 
proceed in his absence.” The attorney also stated that respondent-father 
did not object to his attorney’s withdrawal as counsel. The trial court 
then granted respondent-father’s attorney’s motion to withdraw. 


In relying on K.M.W., the dissent asserts that the majority does not 
acknowledge that the trial court’s discretion only comes into play when 
the parent has been provided adequate notice of counsel’s intent to seek 
leave of court to withdraw and the trial court has adequately inquired 
into the basis for counsel’s withdrawal motion. 376 N.C. at 211. The dis- 
sent erroneously assumes that these circumstances do not exist in this 
case when in fact they do, as evidenced by the information on the record 
in the colloquy on the day of the termination-of-parental-rights hearing, 
wherein the respondent-father’s counsel voluntarily provided a thor- 
ough explanation of the circumstances to the trial court and responded 
to the trial court’s sufficient inquiries. 


Thus, the trial court acted well within its discretion when it granted 
respondent-father’s appointed attorney’s second motion to withdraw. 
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The trial court advised respondent-father on three separate occasions 
that it was his responsibility to maintain contact with his attorney and 
attend all trial court hearings. The trial court ensured respondent-father 
was served by publication even though he concealed his whereabouts 
from DSS. Despite respondent-father’s whereabouts being unknown, the 
trial court ordered respondent-father’s appointed attorney from DSS’s 
juvenile neglect proceeding to remain as his provisional court appointed 
attorney. The trial court reappointed counsel when respondent-father 
appeared at the 4 October 2019 continuance hearing, despite his absence 
from the first appearance hearing on the termination-of-parental-rights 
petition. The trial court also granted both of respondent-father’s mo- 
tions to continue. 


The dissent contends that the majority ignores the principle of stare 
decisis in its view of K.M.W. by adopting the K.M.W. dissent’s perspec- 
tive. However, such cases as these are fact-specific and hence dependent 
on the unique facts of any given case. Respondent-father’s conduct is 
distinguishable in the present case from respondent’s conduct in K.M. W. 
and, when coupled with the respective counsel’s execution of their re- 
sponsibilities and the respective trial courts’ responses to the unique 
circumstances, the two cases and their respective outcomes are appro- 
priately distinguishable as well. For example, in K.M.W., the respondent 
did appear at the termination-of-parental-rights hearing, thereby giving 
the trial court the opportunity to observe the statutory requirements 
of N.C.G.S. § 7B-1101.1(al) (2019), and thus determine if respondent 
knowingly and voluntarily waived her statutory right to counsel. 376 
N.C. at 201-02, 210. Here, respondent-father made no apparent effort 
to observe the trial court’s advisements to attend hearings, admitted he 
did not want to receive mail from DSS or other interested parties, and 
verbally consented to his attorney's withdrawal as counsel. Therefore, 
we decline to extend K.M.W. to the facts before us. 


If the holding of K.M.W. controlled this case, the result would cause 
further burdens on our already overburdened trial courts by impos- 
ing additional and unnecessary procedures regarding termination-of- 
parental-rights hearings. A parent, by repeatedly failing to communicate 
with appointed counsel, by failing to attend numerous hearings, and by 
admittedly avoiding receiving mail and other communications from DSS 
and other interested parties, could successfully manipulate the judicial 
system to seriously delay the termination of parental rights proceeding. 
Under K.M.W., the trial court would be required to halt a termination-of- 
parental-rights hearing, track down a parent, ensure the motion to with- 
draw was properly served and inquire into the efforts made by counsel 
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to contact the parent, all before allowing counsel to withdraw from 
representation. 376 N.C. at 210-11. And under these facts, trial courts 
would be obliged to re-appoint counsel for it all to begin again. These ex- 
tensive and burdensome processes would impair judicial efficiency and 
drain already scarce judicial resources, while thwarting the over-arching 
North Carolina policy to find permanency for the juvenile at the earliest 
possible age. See N.C.G.S. § 7B-1100(2). 


The trial court’s actions respected the sanctity of respondent-father’s 
statutory right to counsel, giving respondent-father every reasonable op- 
portunity to participate in the termination-of-parental-rights proceeding 
and to be represented by appointed counsel. The trial court ensured that 
respondent-father had knowledge of his responsibility to communicate 
with counsel to enable him to retain representation. All the while, the 
trial court reasonably balanced and honored the purpose and policy of 
this State to promote finding permanency for the juvenile at the earliest 
possible age and to put the best interest of the juvenile first where there 
is a conflict with those of a parent. See N.C.G.S. § 7B-1100(2)-(8) (2019). 
Therefore, we conclude that the trial court did not abuse its discretion 
when it granted respondent-father’s attorney’s motion to withdraw. 


B. Respondent-Mother’s Appeal 


[2] Respondent-mother argues that the trial court abused its discre- 
tion by determining that terminating her parental rights would be in the 
children’s best interests. A careful review of the record satisfies us that 
respondent-mother’s argument lacks merit. 


The termination of parental rights is a two-stage process consist- 
ing of an adjudicatory stage and a dispositional stage. See N.C.G.S. 
§§ 7B-1109 to -1110 (2019). If, during the adjudicatory stage, the tri- 
al court finds grounds to terminate parental rights under N.C.G.S. 
§ 7B-1111(a), the trial court proceeds to the dispositional stage where it 
must “determine whether terminating the parent’s rights is in the juve- 
nile’s best interest” after considering the following criteria: 


(1) The age of the juvenile. 
(2) The likelihood of adoption of the juvenile. 


(3) Whether the termination of parental rights will 
aid in the accomplishment of the permanent plan 
for the juvenile. 


(4) The bond between the juvenile and the parent. 
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(5) The quality of the relationship between the juve- 
nile and the proposed adoptive parent, guardian, 
custodian, or other permanent placement. 


(6) Any relevant consideration. 
N.C.G.S. § 7B-1110(a). 


“We review the trial court’s dispositional findings of fact to deter- 
mine whether they are supported by competent evidence.” In re J.J.B., 
374 N.C. 787, 793 (2020). “The trial court’s assessment of a juvenile’s 
best interests at the dispositional stage is reviewed solely for abuse of 
discretion.” In re A.U.D., 373 N.C. 3, 6 (2019). “An ‘[a]buse of discretion 
results where the court’s ruling is manifestly unsupported by reason or 
is so arbitrary that it could not have been the result of a reasoned deci- 
sion.’” In re T.L.H., 368 N.C. at 107 (alteration in original) (quoting State 
v. Hennis, 323 N.C. 279, 285 (1988)). 


Respondent-mother challenges the following dispositional findings 
of fact: 


9. The minor child{ren]* ha[ve] little bond with the 
respondent mother. 


11. The respondent mother’s relationship with the 
minor child[ren] is similar to that of a babysitter or 
family friend. 


12. Respondent mother has failed to address her 
mental health needs and that impacts her visits. 
Respondent mother has been unable to be on time 
consistently to visitation. 


13. Respondent mother has been unable to control 
her emotions at times during visitation requiring 
redirection. 


15. The children are manifesting behaviors after 
visitation which show a negative impact of visitation 


4, “Minor child” is amended to read “minor children” since the trial court entered 
separate termination-of-parental-rights orders as to Tam and Kam and respondent-mother 
challenges the same findings of fact in each order. The findings of fact use the same lan- 
guage in each of the termination orders. 
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upon them, including nightmares and aggressive 
behavior [by Tam]. 


17. Exposure of the minor child[ren] to respondent 
parents[’] continued relapses would not be in the best 
interest[s] of the minor child[ren]. 


As an initial matter, respondent-mother argues that several of the 
trial court’s dispositional findings lack sufficient record support. First, 
respondent-mother argues that the record fails to support Finding of 
Fact Nos. 9 and 11. However, Finding of Fact Nos. 9 and 11 are sup- 
ported by the testimony of a foster care social worker, who described 
the bond between respondent-mother and the juveniles as follows: 


They know their mom. Her visits have been more 
consistent. It is not a bond like they have with the 
foster parents. They do recognize mom. When they 
visit with mom they, you know, she does engage with 
them; they engage with her, but there are times that 
the kids will lean more towards the visitation coach 
or whoever is supervising that visit for assistance, 
like maybe with a diaper change or if they want a spe- 
cific toy or something like that, they often will go to 
the visitation coach for those rather than mom. 


In addition, the social worker agreed that the relationship between 
respondent-mother and the juveniles was more like that between a child 
and a friend or other relative than like that between a child and his or 
her parent. Finally, the guardian ad litem’s report, which was admitted 
into evidence at the termination hearing, described the bond between 
respondent-mother and the juveniles as “nonexistent.” As a result, we 
hold that the record contains ample support for Finding of Fact Nos. 9 
and 11. 


Secondly, respondent-mother contends that the visitation logs that 
were introduced into evidence at the termination hearing fail to support 
the trial court’s statement in Finding of Fact No. 12. Since the visita- 
tion logs reflect that respondent-mother was unable to attend certain 
scheduled visits and arrived late on numerous occasions, we hold that 
respondent-mother’s challenge to Finding of Fact No. 12 lacks merit. 


Thirdly, respondent-mother argues that the visitation logs, which re- 
flect that the visitation coach gave her “high marks on her interactions 
with Kam and Tam,” conflict with Finding of Fact No. 13. However, the 
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Visitation Observation Form relating to the 18 January 2019 visit reflects 
that, after respondent-mother spoke about “issues with work and fam- 
ily,” the visitation coach had to redirect respondent-mother’s attention 
to the juveniles and to ask respondent-mother to interact appropriate- 
ly and positively with the children. According to the visitation coach, 
respondent-mother “seemed more focused on what was going on in her 
life” and “continued to talk about her own stressful situations during 
[the] visit,” leading the visitation coach to urge respondent-mother “not 
to talk about her own issues.” 


Similarly, the visitation coach noted on 17 May 2019 that, while 
respondent-mother was “responsive and playful” at some points dur- 
ing the visit, at other times respondent-mother “became angry and 
depressed” and stated, “I just wish I would die, I just don’t want to be 
here anymore.” The visitation coach stated that, rather than engaging 
respondent-mother about her concerns, she asked respondent-mother 
to focus upon the needs of the children. As a result, Finding of Fact No. 
13, is supported by competent evidence. 


Respondent-mother also argues that the record does not support 
the trial court’s Finding of Fact No. 15. The record is replete, however, 
with evidence supporting this component of the trial court’s findings. As 
an initial matter, we note that the guardian ad litem stated in her report 
that Tam “has always been very clingy after visitation, then she started 
becoming angry. She would kick, bite, and hit after coming home. Now 
she comes home afraid, wanting to be held and having nightmares.” In 
addition, the foster care social worker testified that, following their vis- 
its with the parents, “[t]he kids have been known to bang their head 
against the wall” and display “tantrum kind of behaviors.” As a result, 
the record contains ample support for the challenged portion of Finding 
of Fact No. 15. 


Furthermore, respondent-mother argues that the trial court’s 
Finding of Fact No. 17 lacks sufficient support in the record. Once again, 
we disagree with respondent-mother’s contention. The children came 
into DSS care due, at least in part, to respondent-mother’s substance 
abuse. In support of its termination of respondent-mother’s parental 
rights, the trial court found that respondent-mother had continued to 
use unlawful controlled substances such as methamphetamine, cocaine, 
and marijuana, while the children were in foster care. In addition, as we 
have previously noted, the record contains ample evidence tending to 
show that the children engaged in troubling behaviors following their 
visits with respondent-mother. Thus, we conclude the trial court did not 
err in making the challenged portion of Finding of Fact No. 17. 
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Next, respondent-mother contends that she had a strong bond with 
the children and that, even though that bond was not parental in nature, 
the trial court erred by effectively requiring her to have such a bond 
with the children as a precondition for avoiding the termination of her 
parental rights. According to respondent-mother, the trial court’s deci- 
sion to criticize her bond with the children as not “being parental enough 
was disingenuous” given that she had few opportunities to act in a pa- 
rental manner during her visits with the children. Respondent-mother 
claims that she “should not be penalized for separation from her children 
when evaluating parental skills” because she “did not have a reasonable 
opportunity to be [parental with the juveniles].” We are not persuaded 
by this argument. 


The initial defect in respondent-mother’s argument is that, as we have 
already noted, the trial court found, with proper evidentiary support, 
that respondent-mother had “little bond” with the juveniles. Moreover, 
we agree with DSS and the guardian ad litem that respondent-mother’s 
limited opportunity to play a parental role in the children’s lives while 
they were in foster care stemmed, at least in part, from her own relapses 
into substance abuse, the fact that she was often late for visits, and her 
inability to control her emotions during those visits. For these and other 
reasons, we cannot agree with respondent-mother’s contention that she 
bore no responsibility for the lack of bond with her children. Finally, the 
record fails to support respondent-mother’s claim that the trial court 
required her to show that she had a “parental bond” with the children 
as a precondition for avoiding the termination of her parental rights. As 
a result, we hold that the trial court did not commit any error of law in 
evaluating the nature and extent of respondent-mother’s bond with the 
children as required by N.C.G.S. § 7B-1110(a)(4).> 


Next, respondent-mother contends that the trial court erred by fail- 
ing to consider other dispositional alternatives, such as guardianship or 
placement with a relative or some other suitable person. We addressed 
a similar argument in In re Z.L.W., 372 N.C. 432, 438 (2019), in which the 
respondent-father argued that, “given the strong bond between him and” 
his children, “the trial court should have considered other dispositional 
alternatives, such as granting guardianship or custody to the foster family, 
thereby leaving a legal avenue by which [the children] could maintain a 
relationship with their father.” In rejecting this argument, we stated that: 


5. As an aside, we reiterate our prior determination that “the bond between parent 
and child is just one of the factors to be considered under N.C.G.S. § 7B-1110(a), and the 
trial court is permitted to give greater weight to other factors.” In re Z.L.W., 372 N.C. 432, 
437 (2019). 
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[w]hile the stated policy of the Juvenile Code is to 
prevent “the unnecessary or inappropriate separation 
of juveniles from their parents,” N.C.G.S. § 7B-100(4) 
(2017), we note that “the best interests of the juve- 
nile are of paramount consideration by the court and 
... when it is not in the juvenile’s best interest to be 
returned home, the juvenile will be placed in a safe, 
permanent home within a reasonable amount of 
time,” id. § 7B-100(5) (2017) (emphasis added); see 
also In re Montgomery, 311 N.C. at 109 (emphasiz- 
ing that “the fundamental principle underlying North 
Carolina’s approach to controversies involving child 
neglect and custody [is] that the best interest of the 
child is the polar star”). 


Id. at 438 (alteration in original). Consequently, we held the trial court 
did not abuse its discretion by determining that termination, rather than 
guardianship or custody with a foster family, would be in the children’s 
best interests. Id. 


Similarly, in this case, the trial court’s findings of fact demon- 
strate that it considered the dispositional factors set forth in N.C.G.S. 
§ 7B-1110(a) and “performed a reasoned analysis weighing those fac- 
tors.” In re Z.A.M., 374N.C. 88, 101 (2020). As a result, “[b]ecause the tri- 
al court made sufficient dispositional findings and performed the proper 
analysis of the dispositional factors,” id., we conclude the trial court 
did not abuse its discretion by concluding that termination, rather than 
guardianship or custody, would be in Tam’s and Kam’s best interests. 


Finally, respondent-mother argues that the trial court abused its 
discretion by terminating her parental rights because, while returning 
custody of the juveniles to her would not be in their best interests, al- 
lowing them to maintain a relationship through continued visitation 
was in the juveniles’ best interests. Respondent-mother again cites the 
bond she had with the juveniles and claims they enjoyed their visits. 
However, the trial court found in unchallenged Findings of Fact Nos. 18, 
19, and 20 that the children’s permanent plan included adoption, that the 
likelihood that they would be adopted was high, and that terminating 
respondent-mother’s parental rights was necessary to accomplish the 
permanent plan for the children. In addition, we have already concluded 
that the trial court’s dispositional findings regarding her visitation and 
lack of a parental bond with the juveniles was supported by competent 
evidence. As a result, we hold that respondent-mother’s final argument 
lacks merit and that the trial court did not abuse its discretion in deter- 
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mining that terminating respondent-mother’s parental rights was in the 
children’s best interests. 


III. Conclusion 


Thus, for the reasons set forth above, we hold that the trial court did 
not abuse its discretion in granting respondent-father’s counsel’s motion 
to withdraw and the trial court did not abuse its discretion by determin- 
ing that the termination of respondent-mother’s parental rights was in 
the children’s best interests. Accordingly, the trial court’s termination-of- 
parental-rights orders are affirmed. 


AFFIRMED. 


Justice ERVIN, concurring, in part, and dissenting, in part. 


Although I concur with my colleagues’ determination that the trial 
court’s decision to terminate respondent-mother’s parental rights should 
be affirmed, I am unable to agree with their decision to uphold the ter- 
mination of respondent-father’s parental rights and respectfully dissent 
from their decision to do so. Simply put, after carefully reviewing the 
record in light of recent, and clearly controlling, precedent from this 
Court, I feel compelled to conclude that the trial court erred by allowing 
respondent-father’s trial counsel to withdraw from her representation 
of respondent-father without ensuring that proper notice had been pro- 
vided to respondent-father and without conducting a sufficient inquiry 
into either the reasons for the requested withdrawal or the extent to 
which respondent-father understood the implications of his counsel’s 
request. As a result, I concur in the Court’s decision, in part, and dissent 
from that decision, in part. 


At the outset of the termination hearing which occurred on 30 and 
31 January 2020, the following proceedings occurred: 


[DSS ATTORNEY]: Mr. Sheriff, if you could call out 
[respondent-father]. 


THE COURT: Sheriff, if you would please call out 
[respondent-father]. 


(Bailiff called out [respondent-father] to appear in 
coutt.) 


THE COURT: Thank you. He does not appear present. 
You'd like to rest on your Motion To Withdraw? 
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[FATHER’S COUNSEL]: Your Honor, I would like to 
tell the Court so it will be - and I probably, if Your 
Honor can sign that order, but I want to draft a more 
comprehensive order that includes the findings 
of fact of what’s happened today. I spoke to him. I 
explained that if he wasn’t here at 2:00 p.m. I would 
need to withdraw and the case would proceed in 
his absence. 


THE COURT: So you spoke to him today? 


[FATHER’S COUNSEL]: Correct, like very briefly a 
short time ago. He understands that we’ve not spo- 
ken substantively about the case and if he doesn’t 
show up today I need to proceed on the Motion To 
Withdraw and he does not object to that. 


THE COURT: All right. I will grant your motion but 
I'll hold it for a proper order to withdraw. If I sign this 
one I don’t want to have to do an amended so -- 


[FATHER’S COUNSEL]: Okay. 


THE COURT: -- I want to get something more fully but 
I'll go ahead and grant that motion at this time. 


[FATHER’S COUNSEL]: Ill bring that tomorrow. 


THE COURT: So let me put it to you this way, [coun- 
sel]. I don’t want to stop not going through to this 
afternoon’s case and so I’m more inclined to write in 
my own little bits on this order and let that count and 
that way I can give it to you right now and we'll be 
ready to go; okay? 


[FATHER’S COUNSEL]: Yes, ma’am. 


THE COURT: All right. I’m just going to do it right 
now. Thank you. 


[FATHER’S COUNSEL]: Your Honor, the main thing I 
wanted in it is that I had explained to the client that 
if he didn’t show up today I would withdraw and they 
would proceed in his absence and that he did not 
object to that motion. 


IN THE SUPREME COURT 83 


IN RE T.A.M. 
[378 N.C. 64, 2021-NCSC-77] 


In a subsequent written order granting respondent-father’s attorney’s 
withdrawal motion, the trial court found that: 


[R]Jespondent-father has been in contact [with his 
attorney], but provided no direction or substance. 
[Respondent-father was] given [the opportunity] to 
show up in [court for the morning and afternoon] 
sessions, and opted to communicate no objection to 
[his counsel’s] withdrawal. [Respondent-father] was 
aware of [the hearing to terminate his parental rights] 
and of [the] hearing on [the] motion to withdraw. 


“A parent whose rights are considered in a termination of parental 
rights proceeding must be provided with fundamentally fair procedures 
consistent with the Due Process Clause of the Fourteenth Amendment.” 
In re J.E.B., 376 N.C. 629, 2021-NCSC-2 (cleaned up). “In order to ad- 
equately protect a parent’s due process rights in a termination of pa- 
rental rights proceeding, the General Assembly has created a statutory 
right to counsel for parents involved in termination proceedings.” In re 
K.M.W., 376 N.C. 195, 208 (2020). According to N.C.G.S. § 7B-1101.1(a) 
(2019), “[t]he parent [in a termination of parental rights proceeding] has 
the right to counsel, and to appointed counsel in cases of indigency, un- 
less the parent waives the right.” 


As this Court has previously stated, “[c]onsistently with the provi- 
sions of N.C.G.S. § 7B-1101.1(al), Rule 16 of the General Rules of Practice 
prohibits an attorney from withdrawing from his or her representation 
of a client in the absence of ‘(1) justifiable cause, (2) reasonable notice 
to the client, and (3) the permission of the court.’ ” In re K.M.W., 376 
N.C. at 209. “[BJefore allowing an attorney to withdraw or relieving an 
attorney from any obligation to actively participate in a termination of 
parental rights proceeding when the parent is absent from a hearing, the 
trial court must inquire into the efforts made by counsel to contact 
the parent in order to ensure that the parent’s rights are adequately pro- 
tected.” Id. at 210. 


A trial court’s decision to grant or deny an attorney's withdrawal 
motion is reviewed on appeal using an abuse of discretion standard of 
review, id. at 209, with such an abuse of discretion having occurred only 
when the trial court’s ruling is “so arbitrary that it could not have been 
the result of a reasoned decision.” White v. White, 312 N.C. 770, 777 
(1985). “However, this ‘general rule presupposes that an attorney’s with- 
drawal has been properly investigated and authorized by the court,’ so 
that, ‘[w]here an attorney has given his client no prior notice of an intent 
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to withdraw, the trial judge has no discretion.’ ” In re K.M. W., 376 N.C. at 
209 (quoting Williams & Michael, PA. v. Kennamer, 71 N.C. App. 215, 
217 (1984)). 


I see no indication, after a careful examination of the record, that 
respondent-father was served with his attorney’s withdrawal motion 
prior to the hearing. Respondent-father’s attorney attempted to serve 
her withdrawal motion upon her client by mailing it to him at an ad- 
dress at which respondent-father had previously stated that he did not 
receive mail. Although respondent-father’s attorney told the trial court 
that she had spoken with her client and informed him that she intended 
to withdraw in the event that respondent-father failed to appear for the 
hearing, the attorney described her conversation with respondent-father 
as brief and indicated that it had occurred shortly before the termina- 
tion hearing was scheduled to begin. In addition, the record does not 
reflect that the trial court made any inquiry concerning the nature and 
extent of the attorney's efforts to serve the withdrawal motion upon 
respondent-father prior to the date of the hearing or into what efforts 
the attorney had made to ensure that respondent-father “understood the 
implications of the action that [counsel] proposed to take or to protect 
[respondent-father’s] statutory right to the assistance of counsel.” Jd. at 
211. As a result, I believe that the trial court erred by failing to ensure 
that respondent-father had received “reasonable notice” of the attor- 
ney’s withdrawal motion as required by N.C.G.S. § 7B-1101.1(a1) or by 
our decision in K.M.W. before allowing that motion. 


In addition, even though respondent-father’s counsel informed the 
trial court at the termination hearing that her client did not object to 
the allowance of the withdrawal motion, Iam not persuaded that any state- 
ment that respondent-father might have made to that effect amounted to 
a waiver of his statutory right to counsel. “Although parents eligible for 
the appointment of counsel in termination of parental rights proceedings 
may waive their right to counsel, they are entitled to do so only ‘after the 
court examines the parent and makes findings of fact sufficient to show 
that the waiver is knowing and voluntary.’ ” Id. at 209 (quoting N.C.G.S. 
§ 7B-1101.1(al) (2019)). Aside from the fact that the trial court was un- 
able to make the required inquiry given respondent-father’s failure to ap- 
pear at the termination hearing, I agree with respondent-father that, given 
that his alleged “consent” to the attorney’s withdrawal was obtained, at 
most, only a few hours before the hearing began and at a time when 
the record does not show that respondent-father had prior notice of the 
attorney's intention to withdraw or had been adequately advised about 
the implications of this action, respondent-father was not provided with 
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sufficient opportunity to make a reasoned decision concerning whether 
to waive his right to counsel. /d. (stating that “a waiver of counsel, gen- 
erally speaking, requires a knowing and intentional relinquishment of 
that right”). 


The Court does not clearly indicate whether its decision to reject 
respondent-father’s challenge to the trial court’s termination orders 
rests upon a determination that respondent-father waived his statutory 
right to counsel or that respondent-father forfeited that right. To the ex- 
tent that the Court’s decision rests upon forfeiture-related, rather than 
waiver-related, considerations, I am unable to agree with any such deter- 
mination. As this Court recently stated: 


in rare circumstances a defendant’s actions frustrate 
the purpose of the right to counsel itself and prevent 
the trial court from moving the case forward. In such 
circumstances, a defendant may be deemed to have 
forfeited the right to counsel because, by his or her 
own actions, the defendant has totally frustrated 
that right. If one purpose of the right to counsel is to 
“justify reliance on the outcome of the proceeding,” 
then totally frustrating the ability of the trial court to 
reach an outcome thwarts the purpose of the right 
to counsel. 


State v. Simpkins, 373 N.C. 530, 536 (2020). In other words, 


[t]he trial court is not required to abide by the direc- 
tive to engage in a colloquy regarding a knowing 
waiver where the litigant has forfeited his right to 
counsel by engaging in actions which totally under- 
mine the purposes of the right itself by making rep- 
resentation impossible and seeking to prevent a 
trial from happening at all. However, a finding that 
a [parent] has forfeited the right to counsel has been 
restricted to situations involving egregious dilatory 
or abusive conduct on the part of the litigant. 


In re K.M.W., 376 N.C. at 209 (cleaned up); see also State v. Blakeney, 
245 N.C. App. 452, 461-62 (2016) (stating that “forfeiture has generally 
been limited to situations involving ‘severe misconduct’ and specifically 
to cases in which the defendant engaged in one or more of the follow- 
ing: (1) flagrant or extended delaying tactics, such as repeatedly firing 
a series of attorneys; (2) offensive or abusive behavior, such as threat- 
ening counsel, cursing, spitting, or disrupting proceedings in court; or 
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(8) refusal to acknowledge the trial court’s jurisdiction or participate in 
the judicial process, or insistence on nonsensical and nonexistent legal 
‘rights’ ”). Although respondent-father may have attempted to conceal 
his whereabouts and avoid service in the course of this proceeding and 
although the trial court warned respondent-father on at least two occa- 
sions that he was responsible for maintaining contact with his appointed 
counsel and to attend the trial court’s hearings, with the potential con- 
sequence of any failure on his part to do so including the withdrawal 
of his trial counsel and the necessity for him to proceed without the 
assistance of counsel, I do not believe that respondent-father’s conduct, 
as described in the record, suffices to support a finding that respondent- 
father had forfeited the right to counsel and my colleagues do not explic- 
itly make an argument to the contrary. While “[t]here is no bright-line 
definition of the degree of misconduct that would justify forfeiture of a 
[parent’s] right to counsel,” Blakeney, 245 N.C. App. at 461, a finding of 
“[florfeiture of counsel should[, as the Court of Appeals has stated,] be 
a court’s last resort,” State v. Wray, 206 N.C. App. 354, 360 (2010). After 
carefully examining the record, I am unable to agree with the majority 
that the conduct in which respondent-father engaged in this case consti- 
tuted conduct that was “so egregious as to justify forfeiture of the right 
to counsel.” Simpkins, 373 N.C. at 540. 


Aside from its failure to make any mention of the legal principles 
that control the resolution of issues like those that we have before us 
in this case, the Court’s decision is patently inconsistent with our very 
recent decision in K.M.W., in which we held that a “very limited inquiry 
undert[aken] [by the trial court] before allowing [counsel’s] withdrawal 
motion” constituted error and that, “even ifthe trial court did not err by al- 
lowing [the] withdrawal motion, it erred by allowing respondent-mother 
to represent herself at the termination hearing without making adequate 
inquiry into the issue of whether she wished to appear pro se.” In re 
K.M.W.,, 376 N.C. at 211-12. In reaching the first of these conclusions, we 
stated that: 


A careful examination of the record that has been 
presented for our review in this case indicates that 
neither the certificate of service attached to [trial 
counsel's] withdrawal motion nor any related corre- 
spondence shows that respondent-mother was served 
with a copy of the withdrawal motion prior to the date 
upon which [trial counsel] was allowed to withdraw. 
On the contrary, the certificate of service attached to 
[trial counsel’s] withdrawal motion appears to reflect 
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that the only party upon whom that motion was served 
was DSS. Although [trial counsel] told the trial court 
that respondent-mother had “requested” that he with- 
draw from his representation of her and that he had 
“attempted to secure [respondent-mother’s] presence 
in court” at the time that his withdrawal motion was 
heard, the trial court does not appear to have made 
any inquiry into whether respondent-mother had 
been served with the withdrawal motion; whether 
[trial counsel] had informed respondent-mother that 
he intended to move to withdraw on that date; why 
respondent-mother had requested [trial counsel] to 
withdraw, including whether his withdrawal motion 
resulted from respondent-mother’s inability to pay 
for his services; and what efforts [trial counsel] had 
made to ensure that respondent-mother understood 
the implications of the action that he proposed to 
take or to protect her statutory right to the assistance 
of counsel. As a result, given the very limited inquiry 
that the trial court undertook before allowing [trial 
counsel’s] withdrawal motion, we conclude that the 
trial court erred by allowing that motion. 


Id. at 211. In addition, we held that, 


even if the trial court did not err by allowing [trial 
counsel’s] withdrawal motion, it erred by allowing 
respondent-mother to represent herself at the termi- 
nation hearing without making adequate inquiry into 
the issue of whether she wished to appear pro se. 
As the record clearly reflects, the waiver of counsel 
form that respondent-mother completed at the time 
that [her original trial counsel] was allowed to with- 
draw from his representation of respondent-mother 
in the termination proceeding was intended to facili- 
tate her employment of privately-retained counsel 
and did not constitute a waiver of her right to any and 
all counsel. On the contrary, a careful examination of 
the waiver of counsel form that respondent-mother 
completed reflects that respondent-mother checked 
the box relating to a waiver of her right to court- 
appointed counsel and did not check the box stat- 
ing that “I do not want the assistance of any lawyer. 
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I understand that I have the right to represent myself, 
and that is what I intend to do.” For that reason, the 
record amply demonstrates that respondent-mother 
had generally wished to be represented by counsel, 
had been represented by counsel in the termination 
proceeding until the allowance of [trial counsel’s] 
withdrawal motion, and had never expressed the 
intention of representing herself. In light of that set 
of circumstances, we believe that the trial court had 
an obligation to make inquiry of respondent-mother 
concerning the issue of whether she wished to rep- 
resent herself at the time that she made her tardy 
appearance at the termination hearing as required by 
N.C.G.S. § 7B-1101.1(al). 


Id. at 211-12. 


Although the facts before the Court in this case are not, of course, 
completely identical to those at issue in K.M.W.,, the inquiry that the tri- 
al court conducted in this case is not materially different from the one 
that we found to be insufficient in K.M.W. After citing the dissenting 
opinion that was filed in K.M.W. rather than the analysis set out in the 
majority’s decision, my colleagues make a number of fact-based argu- 
ments that misread our earlier decision and rest upon the same sorts 
of fact-based arguments that we held to be insufficient to support the 
affirmance of the trial court’s order in that case. For example, my col- 
leagues emphasize the fact that DSS made “diligent efforts to locate 
respondent-father” at earlier points during the history of this proceed- 
ing and the fact that respondent-father made it difficult for DSS to lo- 
cate him. However, aside from the fact that similar difficulties existed 
in K.M.W, the operative issue for purposes of this case is the extent to 
which the trial court, at the time that the withdrawal motion was made, 
conducted an adequate inquiry into the notice that respondent-father 
had received in advance of his counsel’s request for leave to withdraw 
rather than whether respondent-father had been difficult to deal with 
earlier in the proceeding. Similarly, although my colleagues state that 
respondent-father’s counsel “made a good faith effort to serve the [with- 
drawal] motion on respondent-father,” they do not point to anything in 
the record that tends to support this particular assertion and appear to 
overlook the fact that the record does, as I have already noted, reflect 
that respondent-father’s counsel sent the withdrawal motion to an ad- 
dress at which respondent-father had previously indicated that he did 
not receive mail. In addition, my colleagues emphasize the fact that 
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respondent-father’s counsel talked to respondent-father shortly before 
the time at which the withdrawal motion was heard and told him that 
she would seek to withdraw from representing respondent-father de- 
spite the fact that a similar set of facts was addressed and found to be 
insufficient to support an affirmance in K.M.W. Finally, the Court states 
that this case is distinguishable from K.M. W. because respondent-father, 
unlike the respondent-mother in K.M.W., did not attend any part of the 
hearing and could not, for that reason, have been questioned about 
the extent to which he knowingly and voluntarily waived his right to the 
assistance of counsel even though our opinion in K.M.W. clearly indi- 
cates that the trial court’s failure to question respondent-mother when 
she arrived in the hearing room was an entirely separate error from 
the trial court’s failure to conduct an adequate inquiry into the issue 
of whether respondent-mother’s counsel should have been allowed to 
withdraw in the first place. As a result, there are no material differences 
between the facts in this case and those that were before us in K.M.W. 


Finally, although my colleagues are correct in pointing out that the 
standard of review that is usually applicable in connection with appel- 
late challenges to the allowance of withdrawal motions involves an in- 
quiry into the issue of whether the trial court abused its discretion in 
allowing counsel to withdraw, they err to the extent that they treat this 
standard of review as the only one applicable in this case. Although the 
extent to which the trial court erred by allowing respondent-father’s 
counsel to withdraw would have been subject to review on the basis of 
an abuse of discretion standard in the event that an adequate inquiry had 
been conducted into the issue of whether respondent-father had been 
properly notified of his counsel’s request to withdraw, such a standard 
does not apply when the relevant issue is the extent to which the trial 
court conducted an adequate inquiry into the notice issue. The differ- 
ence between the standards of review that apply with respect to these 
two distinct issues is clearly set out in K.M.W., which my colleagues 
have, once again, simply failed to follow. 


At the end of the day, I am unable to discern how our decision in 
this case can be squared with basic principles of stare decisis, pursu- 
ant to which those who disagree with an earlier decision are expected 
to continue to adhere to it unless and until it is overruled. See State 
v. Straing, 342 N.C. 623, 627 n.1 (stating that, “[a]lthough the author 
of this opinion still believes that [a former decision of this Court] was 
wrongly decided, he is now required by stare decisis to apply that prec- 
edent in the case sub judice”); Hill v. Atlantic & N.C. R. Co., 143 N.C. 
539, 574 (1906) (stating that “[w]hat our present opinion may be, as to 
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the merits of the decision in [a certain] case, is now of no consequence 
whatsoever” given that, “[iJn construing statutes, and the Constitution, 
the rule is almost universal to adhere to the doctrine of stare decisis”). 
As a result of its failure to adequately explain how the decision that 
it makes today can be squared with K.M.W., it is difficult to avoid the 
conclusion that the Court has no basis for failing to rely upon our deci- 
sion in that case other than the fact that my colleagues disagree with it. 
Moreover, even though “[t]he doctrine of stare decisis will not be ap- 
plied .. . to preserve and perpetuate error and grievous wrong,” State 
v. Ballance, 229 N.C. 764, 767 (1949), the Court has not made any at- 
tempt to establish how K.M.W. works such a “grievous wrong” that we 
should refuse to give it precedential effect. Such a disregard for prec- 
edent risks undermining the stability of North Carolina law. 


At a deeper level, my colleagues appear to rest their decision to up- 
hold the termination of respondent-father’s parental rights on the basis of 
concerns that the decision that I believe to be appropriate “would cause 
further burdens on our already overburdened trial courts by imposing 
additional and unnecessary procedures regarding termination of paren- 
tal rights hearings” and “thwart[ ] the over-arching North Carolina policy 
to find permanency for the juvenile at the earliest possible time.” Aside 
from the fact that the principles that underlie the decision that I believe 
to be appropriate rest upon statutory provisions, judicial decisions, and 
portions of the General Rule of Practice that have been in effect for a 
considerable period of time, the number of reported cases relating to the 
waiver or forfeiture of counsel in termination cases is relatively small, 
a fact that suggests that my colleagues’ concern for the efficiency with 
which termination cases will be handled in the future is substantially 
overstated. Simply put, while I acknowledge the difficulties that our col- 
leagues on the trial bench face every day, the result that I believe to be 
appropriate in this case is solidly grounded in well-established North 
Carolina law, cannot be fairly accused of introducing any novelty into 
our termination of parental rights jurisprudence, does not involve any 
sort of extension of K.M.W., and will not impose any undue burden upon 
our trial courts. 


Secondly, and more importantly, the statutory provisions that gov- 
ern this case are intended to serve a number of policy goals in addi- 
tion to achieving permanence “within a reasonable amount of time” by 
placing a child up for adoption. N.C.G.S. § 7B-100(5). Aside from the 
fact that nothing contained in N.C.G.S. § 7B-100(5) creates any sort 
of presumption in favor of terminating a parent’s parental rights and 
the fact that the decision to place the burden of proof with respect to 
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the issue of whether grounds for termination exist in a particular case 
upon the party seeking to achieve that result suggests that the oppo- 
site is, in fact true, N.C.G.S. § 7B-1111(b), the relevant provisions of 
our Juvenile Code are also intended to “assure fairness and equity” and 
“protect the constitutional rights of juveniles and parents,” N.C.G.S. 
§ 7B-100(1), and to “prevent[ ] the unnecessary or inappropriate sepa- 
ration of juveniles from their parents.” N.C.G.S. § 7B-100(4). In other 
words, the policy that is sought to be achieved by means of the relevant 
statutory provisions, including those providing parents with the right to 
the assistance of counsel, does not consist of the achievement of a par- 
ticular result. Instead, the relevant statutory provisions are intended to 
ensure that all affected parties have an adequate opportunity to be heard 
with respect to the issue of what is in the best interests of the child. 
As a result, given that the decision that the Court has reached in this 
case is inconsistent with controlling decisions of this Court and rests 
upon a mistaken view of the proper purpose of a termination of parental 
rights proceeding, I would hold that, while its termination order should 
be affirmed with respect to respondent-mother, the trial court erred by 
allowing respondent-father’s trial counsel to withdraw from her repre- 
sentation of respondent-father and that this case should be remanded to 
the District Court, Buncombe County, for further proceedings not incon- 
sistent with this opinion, including a new termination hearing concern- 
ing respondent-father’s parental rights. 


Justices HUDSON and EARLS join in this concurring and dissenting 
opinion. 
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IN THE MATTER OF Z.R., J.R., A.L.M.W. 


No. 353A20 
Filed 18 June 2021 


Termination of Parental Rights—no-merit brief—neglect—willful 
failure to make reasonable progress 
The termination of a mother’s parental rights—based on 
grounds of neglect and willful failure to make reasonable progress— 
was affirmed where the mother’s counsel filed a no-merit brief, the 
termination order’s findings of fact had ample record support, and 
where those findings supported the trial court’s conclusions. To per- 
mit appellate review, the Supreme Court invoked Appellate Rule 2 
to suspend the requirements under Rule 3.1(a) (that counsel provide 
copies of the no-merit brief, transcript, and record on appeal to the 
mother and to inform her of her right to file a pro se brief) where 
the mother’s counsel made exhaustive efforts to contact her but to 
no avail. 


Appeal pursuant to N.C.G.S. § 7B-1001(a1)(1) from an order entered 
on 13 May 2020 by Judge Tonia Cutchin in District Court, Guilford 
County.! This matter was calendared for argument in the Supreme Court 
on 22 April 2021, but was determined on the record and briefs with- 
out oral argument pursuant to Rule 30(f) of the North Carolina Rules of 
Appellate Procedure. 


Mercedes O. Chut for petitioner-appellee Guilford County 
Department of Health & Human Services. 


Kelsey L. Kingsbery and Michelle C. Prendergast for appellee 
Guardian ad Litem. 


Garron T. Michael for respondent-appellant mother. 


PER CURIAM. 


1. The trial court’s original termination order was filed on 31 March 2020, with an 
amended order having been filed on 13 May 2020, with the notice of appeal claiming to 
seek appellate relief from an order filed and served on 2 April 2020. In view of the fact that 
no party has objected to the sufficiency of the notice of appeal and the fact that the identity 
of the relevant termination order is clear from the record, we deem the notice of appeal 
sufficient to confer jurisdiction upon this Court. 
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Respondent-mother Tabitha W. appeals from the trial court’s or- 
der terminating her parental rights in her minor children Z.R., J.R., and 
A.L.M.W.,? who were born in 2013, 2011, and 2008, respectively.? See 
N.C.G.S. § 7B-1001(al1) (2019). After careful consideration of the record 
and briefs in light of the applicable law, we conclude that the trial court’s 
termination order should be affirmed. 


On 27 January 2017, the Guilford County Department of Health and 
Human Services filed petitions alleging that three-year-old Zoey and 
five-year-old John were neglected and dependent juveniles and obtained 
the entry of orders placing both of them in nonsecure custody. In its peti- 
tion, DHHS alleged that respondent-mother, who had had six children, 
had a child protective services history that dated back to July 2007 and 
involved multiple reports that she had failed to provide proper care for 
and supervision of her children and had engaged in substance abuse. In 
July 2016, DHHS had received another child protective services report 
alleging that the children’s maternal grandmother, who was currently 
serving as the primary caretaker for five of respondent-mother’s chil- 
dren, including Zoey, John, and Allison, had hit twelve-year-old Edward 
in the face with a belt and “that the mother and grandmother are over- 
whelmed due to the stressful situation with the kids.” Although both 
Edward and Allison confirmed that she had engaged in violent conduct 
toward Edward, the maternal grandmother reacted to the initiation 
of the DHHS investigation in a hostile manner and denied having hit 
Edward. While speaking with a social worker, the maternal grandmother 
disclaimed any knowledge of respondent-mother’s current location or 
how to contact her given that respondent-mother “moves from motel to 
motel and calls her from a bunch of different numbers.” 


In addition, DHHS alleged that, on 9 August 2016, the maternal 
grandmother had reported that respondent-mother had retrieved her 
children from the grandmother’s home. After denying that she knew 
where respondent-mother was or how to contact her, the maternal 
grandmother stated that she was no longer willing to care for the chil- 


2. Z.R, J.R., and A.L.M.W. will be referred to throughout the remainder of this opin- 
ion as “Zoey,” “John,” and “Allison,” which are pseudonyms used for ease of reading and to 
protect the juveniles’ identities. We will refer to respondent-mother’s minor child E.A.M. as 
“Edward,” to her minor child Z.M.B.-M. as “Zach,” and to her minor child T.A.S. as “Tina,” 
none of whom are parties to this case, for the same reasons. 


3. In addition, the trial court terminated the parental rights of Zoey and John’s father 
and Allison’s father. In view of the fact that neither of the children’s fathers is a party to 
this appeal, we will refrain from discussing the proceedings relating to either father in any 
detail in this opinion. 
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dren. Following an unsuccessful attempt to contact respondent-mother 
by mail, a social worker used Student Locator to determine that Edward 
had been enrolled in school in the maternal grandmother’s school dis- 
trict, while Zach and Allison had been enrolled in school in Haw River. 
At that point, the maternal grandmother told the social worker that 
“some of the children were in Haw River with her son and others were 
with their mother.” 


DHHS further alleged that the social worker had learned that the 
children’s maternal aunt was caring for Zach, Allison, John, and Tina in 
her own home. As had been the case with the maternal grandmother, the 
aunt claimed not to know where respondent-mother was located or how 
to reach her given that respondent-mother “always calls from private 
numbers.” The aunt told the social worker that respondent-mother “will 
get upset with her at times and will take the children but she is unable to 
care for them so she will eventually have to return them to her.” 


DHHS alleged that the social worker had made contact with 
respondent-mother on 19 October 2016. Respondent-mother “reported 
being unstable and bouncing from motel to motel” and explained that 
she had left the children with members of her family for that reason. In 
December 2016, the social worker spoke to Zoey and John’s father, who 
was incarcerated and had a scheduled release date of July 2017. The 
father reported that John was staying with his maternal aunt and uncle, 
that Zoey had been residing with her maternal grandmother, and that he 
was willing to transfer custody of his children to their current caretakers 
in order to prevent them from being taken into DHHS custody. 


Finally, the petition alleged that DHHS had held a team 
decision-making meeting with the parents and caretakers on 26 January 
2017, during which respondent-mother had “admitted she [was] not in a 
position to care [for] the children at this time.” As a result, DHHS and 
the parents agreed that Edward would be placed with his father; that 
Zach, Allison, and Tina would be placed with their maternal aunt and 
uncle; and that no suitable placement option could be identified for Zoey 
and John. 


On 21 March 2017, DHHS filed a petition alleging that Allison was 
a neglected and dependent juvenile and obtained the entry of an order 
taking her into nonsecure custody. In its petition, DHHS alleged that 
Allison’s father had agreed to leave his daughter in the care of her mater- 
nal aunt and uncle while he developed a relationship with her. Although 
he had failed to attend a scheduled visitation on 4 February 2017, Allison 
had a weekend-long visit with her father on 10 February 2017, after 
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which Allison “expressed that she did not like being at her father’s home 
but would not elaborate.” In addition, DHHS alleged that Allison’s father 
had failed to attend an appointment at DHHS on 17 February 2017, at 
which he was scheduled to sign an agreement allowing the maternal 
aunt and uncle to take Allison into their custody. DHHS did not hear 
anything further from Allison’s father until 27 February 2017, when he 
told the social worker that he had moved to Georgia and had no plans to 
return to North Carolina. Although he claimed that his preference was 
for Allison to come and live with him in Georgia, the father agreed to 
transfer custody to Allison’s maternal aunt and uncle in the event that 
the necessary documents were mailed to him. However, even though 
she had mailed the relevant custody-related documents to the father in 
accordance with his request, the social worker had been unable to reach 
Allison’s father by the date upon which the petition was filed. 


On 20 February 2017, respondent-mother entered into a case plan 
agreement with DHHS. According to an updated case plan that she had 
entered into on 6 July 2017, respondent-mother agreed to complete a 
substance abuse and mental health assessment and comply with any 
resulting treatment recommendations; submit to random drug screens 
within forty-eight hours after a request for testing had been made; obtain 
and maintain housing that was suitable for herself and the children; ver- 
ify that she had obtained sufficient income to meet her family’s needs; 
successfully complete the Parent Assessment Training and Education 
Program; submit to a parenting and psychological evaluation and com- 
ply with any resulting treatment recommendations; attend scheduled 
visitations with the children; participate in shared parenting; refrain 
from making social media posts about the proceedings; and cooperate 
with Child Support Enforcement. 


After a hearing held on 2 August 2017, Judge Betty J. Brown en- 
tered an order on 29 August 2017 in which she found Zoey, John, and 
Allison to be neglected and dependent juveniles. Judge Brown ordered 
that the children remain in DHHS custody, ordered respondent-mother 
to comply with the terms and conditions of her case plan, and autho- 
rized weekly supervised visits between respondent-mother and each of 
the children. 


After the initial permanency planning hearing held on 27 October 
2017, Judge Brown entered an order on 22 November 2017 establish- 
ing a primary permanent plan of reunification for all three children, 
with a secondary concurrent plan of guardianship for Allison and a 
secondary concurrent plan of adoption for Zoey and John. In light of 
respondent-mother’s failure to make progress toward achieving stability 
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and her failure to comply with her mental health and substance abuse 
treatment recommendations, Judge Lora C. Cubbage entered an order 
on 15 August 2018 changing the children’s primary permanent plan to 
one of adoption, with a secondary concurrent plan of reunification. 


On 9 October 2018, DHHS filed a petition seeking to have the par- 
ents’ parental rights in Zoey, John, and Allison terminated. Prior to the 
conclusion of a termination hearing held on 20 August 2019, Judge 
Angela Foster entered an order declaring a mistrial, appointing new 
counsel to represent Zoey and John’s father, and recusing herself from 
the proceeding. 


After a hearing held on 25 February 2020, the trial court entered an 
amended order on 13 May 2020 in which it determined that the parental 
rights of respondent-mother and both fathers were subject to termina- 
tion on the basis of neglect, N.C.G.S. § 7B-1111(a)(1), and willful fail- 
ure to make reasonable progress toward correcting the conditions that 
had resulted in the children’s removal to a placement outside the fam- 
ily home, N.C.G.S. § 7B-1111(a)(2).4 See N.C.G.S. § 7B-1111(a)(1)-(2) 
(2019). Similarly, after considering the dispositional factors enunciated 
in N.C.G.S. § 7B-1110(a) and determining that the termination of each 
parent’s parental rights would be in the children’s best interests, the tri- 
al court ordered that the parental rights of each parent be terminated. 
Respondent-mother noted an appeal to this Court from the amended 
termination order. 


Respondent-mother’s appellate counsel has filed a no-merit brief 
on her behalf with this Court as is authorized by N.C. R. App. P. Rule 
3.1(e). As part of that process, respondent-mother’s appellate counsel 
attempted to advise respondent-mother of her right to file a pro se brief 
on her own behalf and to provide respondent-mother with the docu- 
ments that she would need to make such a filing. See N.C. R. App. P. 
3.1(e). Subsequently, however, respondent-mother’s appellate counsel 
notified this Court that his letter to respondent-mother explaining her 
right to file a pro se brief and providing her with copies of the relevant 
documents had been “returned to [his] office with an ‘unable to for- 
ward’ designation.” Appellate counsel for respondent-mother described 
his subsequent efforts to contact respondent-mother for the purpose 


4. The trial court also concluded that the parental rights of Zoey and John’s father 
were subject to termination based upon his willful failure to pay a reasonable portion 
of the children’s cost of care pursuant to N.C.G.S. § 7B-1111(a)(8) and that the parental 
rights of Allison’s father were subject to termination for willful abandonment pursuant to 
N.C.G.S. § 7B-1111(a)(7) (2019). 
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of complying with his obligations pursuant to N.C. R. App. P. 3.1(e) 
as follows: 


4. The undersigned mailed the no-merit documents 
via U.S. Priority Mail to the same address... . 
he has previously sent mail correspondence [to 
respondent-mother]. No prior correspondences 
were returned before 17 September 2020. 


5. The undersigned has never had direct contact 
with [respondent-mother] despite repeated 
efforts. The undersigned has contacted trial 
counsel on multiple occasions and requested 
additional contact information for [respondent- 
mother]. Trial counsel does not possess any 
viable telephone numbers, addresses, or other 
means of contact for [respondent-mother] 
beyond those already utilized by the undersigned. 


6. Since the no-merit package was returned, the 
undersigned has attempted to locate [respon- 
dent-mother], or any viable contact information, 
through various means such as social media, 
including Facebook, as well as running searches 
with the BeenVerified program to no avail. 


7. The undersigned has attempted to locate 
[respondent-mother’s] relatives to obtain con- 
tact information but remains unable to locate or 
contact [respondent-mother] as of this filing. 


8. The address utilized for mailing the no-merit 
documents on 8 September 2020 was the same 
address [respondent-mother] indicated as 
being her residence during her testimony on 
25 February 2020. 


9. The undersigned will continue to try and contact 
[respondent-mother] and remains willing to fol- 
low any further directives deemed necessary by 
this Court. 


As of the present date, it appears that the subsequent efforts that respon- 
dent-mother’s appellate counsel made for the purpose of attempting to 
contact her have proven equally unsuccessful. Respondent-mother has 
not submitted any written arguments to this Court for our consideration. 
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N.C. R. App. P. 3.1(e) provides that: 


Counsel must provide the appellant with a copy of 
the no-merit brief, the transcript, the printed record 
on appeal, and any supplements or exhibits that have 
been filed with the appellate court. Counsel must 
inform the appellant in writing that the appellant 
may file a pro se brief and that the pro se brief is due 
within thirty days after the date of the filing of the 
no-merit brief. Counsel must attach evidence of this 
communication to the no-merit brief. 


N.C. R. App. P. 3.1(e) (emphases added). In this case, however, respon- 
dent-mother’s “failure to communicate [her] current address to appel- 
lant counsel frustrates counsel’s compliance with the Rule.” In re D.A., 
262 N.C. App. 71, 74 (2018). Although we have recognized “the significant 
interest of ensuring that orders depriving parents of their fundamental 
right to parenthood are given meaningful appellate review,” In re L.E.M., 
372 N.C. 396, 402, 831 S.E.2d 341, 345 (2019), in light of the “exhaustive 
efforts” that respondent-mother’s appellate counsel has made to contact 
his client and to provide her with the notice and materials contemplated 
by N.C. R. App. P. 3.1(e), we elect to suspend the requirements of N.C .R. 
App. P. 3.1(e) as authorized by N.C .R. App. P. 2 in order “to ‘expedite a 
decision in the public interest,’ ” In re D.A., 262 N.C. App. at 75-76, 820 
S.E.2d at 875 (quoting N.C. R. App. P. 2). 


When a parent’s appellate counsel files a no-merit brief on his or 
her client’s behalf pursuant to N.C. R. App. P. 3.1(e), this Court reviews 
the issues that are identified in that brief to see if they have potential 
merit. In re L.E.M., 372 N.C. at 402, 831 S.E.2d at 345. In the no-merit 
brief that he filed on his client’s behalf, respondent-mother’s appellate 
counsel identified certain issues relating to the adjudicatory and disposi- 
tional portions of this proceeding that could arguably support an award 
of appellate relief, including whether the trial court properly found that 
respondent-mother’s parental rights in the children were subject to ter- 
mination and whether the trial court abused its discretion by determin- 
ing that the termination of respondent-mother’s parental rights in the 
children would be in their best interests, before explaining why he be- 
lieved that these potential issues lacked merit. After a careful review of 
the issues identified in the no-merit brief that respondent-mother’s ap- 
pellate counsel has filed on his client’s behalf in light of the record and 
the applicable law, we are satisfied that the findings of fact contained 
in the trial court’s termination order have ample record support and 
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that those findings of fact support the trial court’s determination that 
respondent-mother’s parental rights in Zoey, John, and Allison were sub- 
ject to termination on the basis of at least one of the grounds delineated 
in N.C.G.S. § 7B-1111(a) and that the termination of respondent-mother’s 
parental rights in the children would be in their best interests. As a re- 
sult, we affirm the trial court’s termination order. 


AFFIRMED. 
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CAROLINA MULCHING CO. 
v. 
RALEIGH-WILMINGTON INVESTORS II, LLC anp SHALIMAR CONSTRUCTION, INC. 


No. 348A20 
Filed 13 August 2021 


Contracts—breach—conflicts in evidence—additional findings of 
fact required—remand appropriate 
In an action for breach of contract (involving a tree company 
that had been contracted to mulch trees up to six to eight inches in 
diameter), the Court of Appeals appropriately remanded the mat- 
ter to the trial court for additional findings of fact where the lower 
court’s findings, upon which rested its conclusion that there was no 
breach of contract, did not resolve conflicts in the evidence regard- 
ing which of two methods the tree company used to measure the 
size of the trees. 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a divided 
panel of the Court of Appeals, 272 N.C. App. 240 (2020), reversing a judg- 
ment entered on 21 May 2019 by Judge C. Ashley Gore in District Court, 
Brunswick County, and remanding for the trial court to make additional 
findings of facts and conclusions of law. Heard in the Supreme Court on 
28 April 2021. 


Law Offices of Timothy Dugan, by Timothy Dugan, for plaintiff- 
appellee. 


Hodges Coxe & Potter LLP, by Bradley A. Coxe, for defendant- 
appellant. 


BARRINGER, Justice. 


In this case, we must decide whether the Court of Appeals erred as 
a matter of law when addressing a judgment for breach of contract en- 
tered after a bench trial. Given the record and procedural posture of this 
case, we conclude that the Court of Appeals did not err by reversing and 
remanding the judgment of the trial court back to the trial court to make 
“findings of fact based on the evidence and to enter clear and specific 
conclusions of law based on the findings of fact” after holding that the 
trial court failed to make findings of fact necessary to resolve conflicts 
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in the evidence and support the conclusions of law. Carolina Mulching 
Co. v. Raleigh-Wilmington Invs. IT, LLC, 272 N.C. App. 240, 248 (2020). 
Thus, we affirm the Court of Appeal’s decision. 


I. Background 


Carolina Mulching Co., LLC (Carolina Mulching) commenced this 
action against Raleigh-Wilmington Investors II, LLC and Shalimar 
Construction, Inc. (Shalimar) in District Court, Brunswick County, on 
26 September 2018. Carolina Mulching asserted a claim for breach of con- 
tract, and in the alternative, a claim for unjust enrichment, and sought 
enforcement of a lien pursuant to Chapter 44A of the General Statutes of 
North Carolina against property owned by Raleigh-Wilmington Investors 
II, LLC. Shalimar, in response, filed an answer and counterclaim for 
breach of contract. Subsequently, Carolina Mulching voluntarily dis- 
missed all claims against Raleigh-Wilmington Investors II, LLC. The re- 
maining parties, Carolina Mulching and Shalimar, waived their right to 
a jury trial. 


During the bench trial on 2 May 2019, both parties presented testi- 
mony from witnesses and introduced exhibits into evidence. After tak- 
ing the matter under advisement, the trial court entered a judgment on 
21 May 2019 in favor of Carolina Mulching. Following the trial court’s 
statement that “by [the] greater weight of the evidence, THE COURT 
HEREBY FINDS THE FACTS AS FOLLOWS,” the judgment contained 
twenty paragraphs. Then, following the trial court’s statement that 
“BASED ON the Foregoing Findings of Fact, the [trial] court concludes 
as a MATTER OF LAW,” the following five paragraphs are set forth in 
the judgment: 


1. This Court has jurisdiction over the parties and 
the subject matter of this action. 


2. [Carolina Mulching] and [Shalimar] entered 
into a written contract for [Carolina Mulching]’s 
tree mulching services. There was a meeting of 
the minds between the two parties when they 
entered into the essential terms of the written 
contract. [Shalimar] even included [Carolina 
Mulching]’s proposal in the body of the contract. 


3. Both parties signed the written contract, and 
the terms of the contract were clear and unam- 
biguous; [Carolina Mulching] would provide the 
mulching services for the Lena Springs Project 
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and [Shalimar] would pay [Carolina Mulching] 
$15,000.00. [Carolina Mulching]’s — services 
included mulching trees [six to eight inches] in 
diameter and [Carolina Mulching] satisfied those 
terms of the contract. 


4. [Carolina Mulching] worked with [Shalimar] 
on the job site for approximately 10 days and 
[Carolina Mulching] satisfactorily complied with 
the terms of the contract. [Carolina Mulching] 
mulched the [eight and one-half] acres of 
land specified in the contract, and therefore 
should be paid for the completed work. There 
was no material breach of the contract by 
[Carolina Mulching]. 


5. [Shalimar] did not suffer any damages from 
[Carolina Mulching]’s performance of services 
rendered under their written contract. [Shalimar] 
planned on hiring a logging company to remove 
the larger trees on the job site before [Carolina 
Mulching] finished the job, and therefore did not 
incur any unreasonable expenses by hiring D&L 
Logging months after [Carolina Mulching] left 
the job site. 


Shalimar subsequently filed a notice of appeal to the North Carolina 
Court of Appeals. 


On appeal to the Court of Appeals, Shalimar made three arguments: 
(1) “[t]here is no finding of fact by the trial court to support conclusions 
of law [three] and [four] that [Carolina Mulching] mulched all trees [six 
to eight inches] in diameter and therefore satisfied the terms of the con- 
tract”; (2) “[t]he only competent evidence at trial leads to the conclu- 
sion that [Carolina Mulching] did not satisfy the terms of their contract 
by failing to mulch all trees [six to eight inches] in diameter”; and (8) 
“[t]here is no finding of fact by the trial court to support . . . conclu- 
sion of law [five] that [Shalimar] did not suffer any damages and did not 
incur unreasonable expenses from [Carolina Mulching]’s performance 
of services and the only competent evidence presented at trial leads to 
the conclusion that [Shalimar] was damaged by the failure of [Carolina 
Mulching] to abide by the terms of the contract.” 


A divided panel of the Court of Appeals agreed with Shalimar as to 
its first argument, ultimately holding that “the trial court failed to make 
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ultimate findings of fact necessary to resolve conflicts in the evidence, 
and that therefore the findings do not support the conclusions of law.” 
Carolina Mulching Co., 272 N.C. App. at 248. As a result, the Court of 
Appeals “reverse[d] and remand[ed] the judgment of the trial court with 
instructions to make ultimate findings of fact based on the evidence 
and to enter clear and specific conclusions of law based on the find- 
ings of fact.” Id. (cleaned up). The Court of Appeals rejected Carolina 
Mulching’s argument that certain statements in the paragraphs labeled 
conclusions of law constituted factual findings sufficient to support the 
trial court’s ultimate legal conclusion. Id. at 247. 


In contrast, the dissent concluded that the trial court had made a 
finding of fact resolving the conflicts in the evidence. Id. at 249 (Dillon, 
J., dissenting). The dissent stated that the contract required Carolina 
Mulching to mulch all trees up to six to eight inches in diameter and that 
the trial court’s judgment under the conclusions of law section stated 
that Carolina Mulching “satisfied those terms of the contract.” Id. While 
acknowledging that this statement was within the conclusions of law 
section, the dissent judged that “this statement is clearly a ‘finding’ that 
resolves any conflict in the evidence, no matter how it is labeled in the 
[judgment].” [d. The dissent gathered 


that the evidence was insufficient to submit the issue 
to the fact-finder. Carolina Mulching failed to meet its 
burden to reach the fact-finder (the trial judge in this 
case) to put on evidence that it mulched the trees up 
to [eight inches] in diameter. Accordingly, the trial 
court’s [judgment] should be ‘reversed[,]’ and judg- 
ment should be entered for Shalimar. 


Id. at 249-50. 


While the dissent admitted that it is not appropriate to reweigh the 
evidence on appeal, that Carolina Mulching’s witnesses testified that 
they mulched the trees that were up to six to eight inches in diameter, 
and that on rebuttal Carolina Mulching’s witness testified that he was 
cutting down eight-inch diameter trees, the dissent found “the evidence 
[was] uncontradicted that Carolina Mulching’s witnesses thought ‘diam- 
eter’ meant ‘circumference’ ” because the Carolina Mulching witness 
“never demonstrated during his rebuttal testimony that he now under- 
stood what the term ‘diameter’ actually meant or the process by which 
he calculated the diameter.” Jd. at 250-51. The dissent concluded that 
Carolina Mulching “failed to meet its burden of showing that it cut down 
all of the trees under [eight inches] in diameter, the basis of the trial 
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court’s judgment,” id. at 250-51, and as a result, he would reverse and 
have judgment entered for Shalimar, zd. at 250. 


In addressing the dissent, the Court of Appeals stated that 


[t]he dissent characterizes the trial court’s short- 
coming not as a failure to show how it arrived at its 
conclusion but instead as arriving at an untenable 
conclusion, thus requiring a straight reversal instead 
of areverse and remand with instructions. The dissent 
is certainly right that there is evidence that [Carolina 
Mulching] measured by circumference, not diameter. 
And it is certainly possible that the trial court might 
not be able to marshal sufficient evidentiary support 
to justify ruling for [Carolina Mulching] on remand. 
But, in the dissent’s efforts to argue that it is clear 
that [Carolina Mulching] measured by circumference, 
no such clarity emerges. The dissent instead merely 
highlights the contradictory nature of the testimony. 
It is not our place to resolve these conflicts. The trial 
court, having heard the evidence and seen the wit- 
nesses, is much better situated to do so. 


Id. at 247 n.1. 


Shalimar filed a notice of appeal based on the dissent pursuant to 
N.C.G.S. § 7A-30(2) and N.C. R. App. P. 14. 


II. Analysis 


On appeal to this Court, Shalimar asks this Court to reverse the 
trial court’s judgment and “render a judgment that, as a matter of 
law, Carolina Mulching failed to satisfy the terms of the contract and 
Shalimar . .. did not breach the contract.” Shalimar argues that there was 
no competent evidence to support the trial court’s finding that Carolina 
Mulching cut down all of the trees up to six to eight inches in diameter 
and the only competent evidence “leads inescapably to a conclusion 
of law that [Carolina Mulching] failed to abide by the essential terms of 
the Contract.” 


On this record and in this procedural posture, we conclude the 
Court of Appeals did not err as a matter of law in its disposition of 
Shalimar’s appeal. As Carolina Mulching points out, this case addresses 
an appeal of a final judgment entered after a bench trial where the Court 
of Appeals agreed with Shalimar’s first argument that the trial court’s 
judgment lacked findings of fact to support the trial court’s judgment in 
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favor of Carolina Mulching. Shalimar also argued in the alternative the 
argument it now makes to this Court. Specifically, Shalimar contend- 
ed that “[e]ven if the Trial Court had made a Finding of Fact that the 
Plaintiff had mulched all trees up to [six to eight inches] in diameter, 
such a finding would be in error [as] [t]here is no competent evidence 
in the record supporting any such potential Finding of Fact.” (Emphasis 
added.)! As Shalimar prevailed on its first argument—that the trial 
court’s judgment lacked findings of fact to support the trial court’s judg- 
ment in favor of Carolina Mulching—Carolina Mulching asserts that the 
Court of Appeals did not err. Carolina Mulching further asserts that con- 
sideration of Shalimar’s alternative argument has been waived and is 
premature for this Court’s ruling. We agree that the Court of Appeals did 
not err and that a ruling on Shalimar’s alternative argument by this Court 
would be premature in this instance. 


“In all actions tried upon the facts without a jury or with an advisory 
jury, the [trial] court shall find the facts specially and state separately 
its conclusions of law thereon and direct the entry of the appropriate 
judgment.” N.C.G.S. § 1A-1, Rule 52(a)(1) (2019). As to the facts, the trial 
court need not find all facts that support the conclusion of law but must 
specially find the facts necessary to establish the plaintiff's cause of ac- 
tion, the converse—the facts necessary to establish that plaintiff's cause 
of action fails—or the facts necessary to establish the defendant’s affir- 
mative defense. Woodard v. Mordecai, 234 N.C. 463, 470 (1951) (address- 
ing predecessor statute, N.C.G.S. § 1-185 (repealed 1967)). Compliance 
with N.C. R. Civ. P. 52(a)(1) is not a mere formality but generally neces- 
sary for appellate courts “to perform their proper function in the judicial 
system” of reviewing a judgment entered after a bench trial to determine 
whether the trial court’s findings of fact are supported by the evidence 
and whether the findings of fact support the conclusions of law. Coble 
v. Coble, 300 N.C. 708, 712 (1980) (quoting Montgomery v. Montgomery, 
32 N.C. App. 154, 158 (1977)). 


In this case, the Court of Appeals rejected Carolina Mulching’s ar- 
gument that some statements in the paragraphs under the conclusions 
of law section in the trial court’s judgment were findings of fact that 
resolved the conflicts in the evidence. Carolina Mulching Co., 272 N.C. 
App. at 247. The Court of Appeals held in favor of Shalimar’s argument 
that “the trial court’s findings do not support its conclusion that [Carolina 


1. As summarized in the background section, the Court of Appeals did not ad- 
dress Shalimar’s alternative argument other than commenting on the dissent in a foot- 
note. Carolina Mulching Co. v. Raleigh-Wilmington Invs. IT, LLC, 272 N.C. App. 240, 
247 n.1 (2020). 
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Mulching] fully performed under the contract.” Id. at 245. While the dis- 
sent disagreed and concluded that such statements were findings of fact 
resolving the conflicts, id. at 249 (Dillon, J., dissenting), this issue is not 
presented in this appeal since Carolina Mulching has not sought review 
of this aspect of the Court of Appeals’ decision. Shalimar’s new brief ac- 
cordingly did not identify this specific issue on appeal. Thus, we express 
no opinion about this aspect of the Court of Appeals’ holding but con- 
sider it the final decision on this issue and respect it as such. See N.C. R. 
App. P. 16(b). 


Carolina Mulching asserted, and Shalimar did not dispute, that 
Shalimar did not challenge any of the trial court’s findings of fact in 
their initial appeal. Shalimar’s alternative argument only challenged a 
potential finding of fact. Without an actual—as opposed to hypotheti- 
cal—challenged finding of fact, we conclude that the Court of Appeals 
committed no error of law in its decision to reverse and remand the 
case back to the trial court for resolution of the conflicts in the evidence 
on remand. 


Further, we find that neither the dissent nor Shalimar’s argument or 
analysis convinces us to reverse the trial court’s judgment and that judg- 
ment should be entered in favor of Shalimar. Neither cites authority in 
support of their conclusion, and a holding in their favor would seem to 
require us to muddle the standard of review applicable to actions tried 
by the trial court without a jury as set forth below. 


Shalimar argues for reversal and judgment in its favor because in its 
opinion, there is no competent evidence that Carolina Mulching mulched 
all trees up to six to eight inches in diameter. Yet, Shalimar concedes 
its challenge to the judgment is pursuant to N.C. R. Civ. P. 52(c). Rule 
52(c) allows parties to an action tried without a jury to challenge the 
sufficiency of the evidence supporting the trial court’s findings of fact. 
N.C.G.S. § 1A-1, Rule 52(c). However, the finding that Carolina Mulching 
mulched all trees up to six to eight inches in diameter is not in the trial 
court’s judgment but is instead a potential finding of fact identified by 
Shalimar and a fact inferred by the dissent from statements in the judg- 
ment. Carolina Mulching Co., 272 N.C. App. at 249 (Dillon, J., dissent- 
ing). Thus, consideration of Shalimar’s argument regarding a potential 
finding lacks support in the plain language of Rule 52(c) and reversing 
and remanding to the trial court as the Court of Appeals held respects 
the division of authority between the trial courts and appellate courts 
and the standard of review. 
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Both the dissent and Shalimar also couch their argument in terms of 
Carolina Mulching failing to meet its burden, and the dissent character- 
izes the evidence as insufficient to submit the issue to the fact-finder. 
Carolina Mulching Co., 272 N.C. App. at 249 (Dillon, J., dissenting). This 
terminology is generally associated with a motion for a directed ver- 
dict, which is not before us. See N.C.G.S. § 1A-1, Rule 50. As Shalimar 
acknowledges, a motion for a directed verdict pursuant to N.C. R. Civ. 
P. 50 is not appropriate in an action tried by the trial court without a jury. 
See Bryant v. Kelly, 279 N.C. 123, 129 (1971) (“Directed verdicts are ap- 
propriate only in jury cases.”). Rather, the appropriate motion by which 
a defendant tests the sufficiency of a plaintiff’s evidence to show a right 
to relief in an action tried by the trial court without a jury is a motion 
pursuant to N.C. R. Civ. P. 41(b) for an involuntary dismissal. N.C.G.S. 
§ 1A-1, Rule 41(b); see also Dealers Specialties, Inc. v. Neighborhood 
Hous. Servs., Inc., 305 N.C. 633, 637 (1982) (determining “the standard 
which the [trial court] judge must apply in testing the sufficiency of the 
evidence, if he elects to so do, when ruling upon a motion to dismiss un- 
der Rule 41(b)”). Notably, a motion for involuntary dismissal pursuant to 
N.C. R. Civ. P. 41(b) requires the defendant to show that the plaintiff had 
“no right to relief” upon the facts and law. N.C.G.S. § 1A-1, Rule 41(b). 
In this case, the dissent did not conclude that Carolina Mulching had no 
right to relief, and Shalimar has not argued to this effect. 


Therefore, we are not persuaded that Shalimar’s arguments are con- 
sistent with our precedent, and we decline to assess the sufficiency of 
the evidence for a potential finding of fact by the trial court, especially 
when presented and sought without citation to precedent or persuasive 
authority for this Court’s review. 


III. Conclusion 


On this record and in this procedural posture, the Court of Appeals 
did not err by reversing and remanding the case back to the trial court 
with instructions to make findings of fact and to enter clear and specific 
conclusions of law based on the findings of fact. Thus, we affirm the 
Court of Appeal’s decision. 


AFFIRMED. 


108 IN THE SUPREME COURT 


IN RE HARRIS TEETER, LLC 
[3878 N.C. 108, 2021-NCSC-80] 


IN THE MATTER OF THE APPEAL OF HARRIS TEETER, LLC 
FROM THE DECISION OF THE MECKLENBURG CouNTY Boarp OF EQUALIZATION AND REVIEW 


No. 311A20 
Filed 13 August 2021 


Taxation—ad valorem taxes—true value—appraisal methodol- 
ogy—functional and economic obsolescence 
The Property Tax Commission properly accepted a county’s 
valuation method to determine the true value of business personal 
property (used grocery store equipment) for purposes of an ad 
valorem tax assessment. The Commission’s factual determinations 
regarding whether the appraisal properly accounted for functional 
and economic obsolescence were supported by substantial evidence 
in the form of an appraiser’s testimony, and the Commission was 
justified in declining to adopt the business’s approach of relying on 
market sales to determine the extent of depreciation adjustments. 


Justice BERGER dissenting. 


Chief Justice NEWBY and Justice BARRINGER join in this dissent- 
ing opinion. 


Justice BARRINGER dissenting. 


Chief Justice NEWBY and Justice BERGER join in this dissenting 
opinion. 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a divided 
panel of the Court of Appeals, 271 N.C. App. 589 (2020), affirming a Final 
Decision entered on 30 May 2019 by the North Carolina Property Tax 
Commission. Heard in the Supreme Court on 27 April 2021. 


John A. Cocklereece, Justin M. Hardy, and Kyle F- Heuser for 
appellant-taxpayer Harris Teeter, LLC. 


Ruff Bond Cobb Wade & Bethune, LLP, by Ronald L. Gibson and 
Robert S. Adden, Jr., for appellee Mecklenburg County. 


ERVIN, Justice. 
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This case requires consideration of the extent to which the Court of 
Appeals erred by holding that an assessment that Mecklenburg County 
made of the business personal property owned by Harris Teeter, LLC, at 
six grocery stores reflected the “true value” of that property as required 
by N.C.G.S. § 105-283, which defines “true value” as the price “at which 
the property would change hands between a willing and financially able 
buyer and a willing seller, neither being under any compulsion to buy or 
to sell and both having reasonable knowledge of all the uses to which 
the property is adapted and for which it is capable of being used.” After 
careful consideration of the record in light of the applicable law, we con- 
clude that the Court of Appeals’ decision should be affirmed. 


In 2015, Mecklenburg County completed an ad valorem tax assess- 
ment of Harris Teeter’s business personal property, with the property 
in question having included shelving, coolers, freezers, point-of-sale 
systems, computers and computer equipment, forklifts, trash compac- 
tors, and other items used in the operation of six of the Harris Teeter 
grocery stores located in Mecklenburg County.! Although the County 
assessed the value of the business personal property utilized at the six 
stores at $21,434,313.00, Harris Teeter contended that the “true value” 
of the property in question was only $13,663,000.00. As a result, Harris 
Teeter noted an appeal from the County’s tax assessment to the North 
Carolina Property Tax Commission. On 5 March 2019, the Commission, 
sitting as the State Board of Equalization and Review, conducted a hear- 
ing concerning Harris Teeter’s appeal. 


At the hearing, Kenneth Joyner, a tax assessor employed by 
Mecklenburg County who had worked on the initial assessment of the 
value of the relevant property, testified that, in order to generate this ini- 
tial valuation, the County had identified the appropriate cost indices and 
depreciation schedules and utilized computer software to apply those 
indices and schedules to the original cost of Harris Teeter’s property. Mr. 
Joyner testified that, in performing this analysis, the County adhered to 
North Carolina Department of Revenue schedules and did not include 
any depreciation-related allowances for obsolescence or consider any 
other market value-related information. Mr. Joyner acknowledged that 
the North Carolina Department of Revenue advised that the relevant 
schedules had “been prepared [ ] as a general guide to be used in the 
valuation of business personal property” and that there “may be situa- 


1. In advance of the hearing that was held before the Commission, the parties stipu- 
lated that they would limit their evidentiary presentations to property located at the six 
stores that the County had previously assessed given that the stores in question were rep- 
resentative of the other stores that Harris Teeter operated in Mecklenburg County. 
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tions where the appraiser will need to make adjustments for additional 
or less functional or economic obsolescence or for other factors.” 


Mitchell Rolnick, a machinery and equipment appraiser, testified on 
behalf of Harris Teeter. Mr. Rolnick stated that he had completed a sepa- 
rate appraisal of the subject property at Harris Teeter’s request using 
market value-based depreciation schedules developed by Landmapp, 
a private appraisal company, in order to determine the true value of 
the property in question. The depreciation schedules developed by 
Landmapp rested upon information concerning sales of used equip- 
ment that were primarily made on eBay or other similar e-commerce 
websites. Mr. Rolnick testified that he took the original cost of the 
equipment, “index[ed] it to today’s dollar,” and applied Landmapp’s de- 
preciation schedules “to come to the fair market value installed.” Mr. 
Rolnick refrained from including additional depreciation based upon 
considerations relating to functional or economic obsolescence on the 
theory that such factors were captured in the prices reflected in 
the underlying market transactions. Although Mr. Rolnick agreed 
that the Department of Revenue’s schedules would capture physical de- 
terioration, he believed that the marketplace was “the only place you’re 
going to find” functional and economic obsolescence, which explained 
why Landmapp had used the prices resulting from market transactions 
in developing its depreciation schedules. Mr Rolnick acknowledged 
that, in general, used grocery store equipment either went “to liquida- 
tion or [ ] in the dumpster” at the end of its useful life. 


According to Mr. Rolnick, in completing his appraisal, he and his 
colleagues had conducted a physical inventory of the property located 
at the six stores that were at issue in this case and then searched the 
Landmapp database, along with information available in other publica- 
tions and on the internet, for the purpose of identifying sales of com- 
parable property. Mr. Rolnick stated that he did not utilize a “sales 
comparison” approach given that “significant amounts of adjustments 
would need to be made” in order to make it viable, but that he used 
a “market-derived cost approach,” in which he compared the price ob- 
tained for the property in question in the marketplace to the price of the 
same piece of equipment when purchased new, given that this approach 
“took less adjustments to be credible.” 


James Turner, the president of a business appraisal company, pro- 
vided rebuttal testimony for the County. After conducting an appraisal 
of the relevant property, Mr. Turner concluded that the property had a 
“true value” of $22,100,000.00. In order to reach this result, Mr. Turner 
went to the relevant grocery stores, photographed the equipment that 
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was located at those facilities, and collected information about the 
equipment from the store managers. Mr. Turner used depreciation tables 
developed by Marshall & Swift to account for the physical deterioration 
of the equipment, indexed the cost of the equipment using the Producer 
Price Index, and developed values for the equipment using (1) the cost 
approach; (2) the market, or “comparable sales,” approach; and (8) the 
income approach. 


Mr. Turner testified that he had been able to use the market, or “com- 
parable sales,” approach to appraise the value of some of the equipment, 
such as shopping carts and forklifts, given that such items were rela- 
tively mobile, self-contained, and occasionally re-sold on an individual 
basis. Mr. Turner testified that, on the other hand, larger items of equip- 
ment, such as refrigerated cases, coolers, and shelving, were “tethered 
to the rack compressor system” and had to operate using the same re- 
frigerant, resulting in the existence of higher installation costs and fewer 
incidences of re-sale that served to make the market approach “less reli- 
able” in valuing these items. 


In describing his use of the cost approach, Mr. Turner testified that 
he used Marshall & Swift valuation tables to account for physical dete- 
rioration and for functional obsolescence relating to certain computers, 
point-of-sale systems, and other computing equipment. Mr. Turner used 
the income approach to determine whether an additional adjustment 
needed to be made as the result of economic obsolescence and found 
that “the subject stores return[ed] a rate of return on their assets and on 
equity that [we]re above industry standards” and that the available in- 
formation concerning the Harris Teeter stores “reflected a robust return 
on invested capital.” In view of the fact that the return that Harris Teeter 
earned on the subject property was “above industry norms,” Mr. Turner 
concluded that the “equipment didn’t suffer any external obsolescence,” 
i.e. economic obsolescence.” After stating that he had not “consider[ed] 
{Harris Teeter’s] earnings when [he] was valuing the equipment inde- 
pendently,” Mr. Turner acknowledged that he “did use [Harris Teeter’s] 
earnings to determine whether or not there was economic obsolescence 
within the cost approach.” 


On 12 March 2019, the Commission entered an order in which it re- 
quested that both parties provide written answers to several questions, 


2. In explaining the concept of economic obsolescence, Mr. Turner stated that, 
when NAFTA was adopted, the textile industry had experienced economic obsolescence 
because many companies moved offshore and income in the industry was much lower 
than had been expected. 


q 10 


112 IN THE SUPREME COURT 


IN RE HARRIS TEETER, LLC 
[3878 N.C. 108, 2021-NCSC-80] 


including the extent to which delivery and installation costs “are or are 
not an appropriate component of true value” and the “degree [to which] 
obsolescence is reflected in your opinion of value, and the dollar value 
attributed to any such obsolescence.” In responding to the Commission’s 
question regarding delivery and installation costs, Harris Teeter cited 
to a manual concerning “Personal Property Appraisal and Assessment” 
that had been published by the North Carolina Department of Revenue 
in 2007. 


On 30 May 2019, the Commission entered a Final Decision affirming 
the County’s initial assessed valuation. The Commission noted that both 
parties had used the cost approach to generate values for the subject 
property by determining the “original installed costs for each item of 
the subject property” and adjusting those costs “to reach an estimate 
of true value as of January 1, 2015.” According to the Commission, the 
principal explanation for the varying valuation amounts provided by 
the parties stemmed from differing cost adjustment and deprecia- 
tion methodologies. In addressing these methodological issues, the 
Commission found that Mr. Rolnick “had relied upon the sales of used 
equipment, without making any adjustments,” to calculate depreciation, 
despite the fact that he had “abandoned the sales comparison approach” 
for the purpose of valuing the relevant property in light of the signifi- 
cant adjustments that would be necessary in order to utilize such an 
approach. The Commission described Mr. Rolnick’s approach as “illogi- 
cal” given that, on the one hand, he “determine[d] that sales [were] too 
unreliable to be useful in developing value using the sales comparison 
approach” while, on the other hand, he used “the same or similar” sales 
values “under the cost approach to determine the appropriate level of 
depreciation to apply.” In addition, the Commission determined that 
Harris Teeter’s proposed valuation method did not adequately account 
for delivery and installation costs on the theory that, “[i]f the basis for 
determining true value under the cost approach is the total cost required 
to put equipment to its intended use, then a resale of used equipment 
must also include installation and other necessary costs.” 


The Commission rejected Harris Teeter’s argument that the County's 
valuation methodology inappropriately failed to account for functional 
and economic obsolescence on the grounds that the County had ade- 
quately addressed this subject. After noting that there were three types 
of depreciation, including (1) physical depreciation; (2) functional ob- 
solescence, which consisted of “the decline in an object’s value due 
to outdated or flawed design”; and (3) economic obsolescence, which 
consisted of “the decline in an object’s value due to external economic 
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forces,” the Commission found that the County had adequately account- 
ed for physical deterioration, with “all or nearly all of the depreciation 
affecting the subject property [having been] the result of physical de- 
terioration.” In addition, the Commission found that, while “some as- 
sets exhibit[ed] functional obsolescence,” the County had accounted for 
this sort of obsolescence in its valuation methodology and that Harris 
Teeter had “effectively limited the impact of functional obsolescence on 
its equipment through a program of regularly replacing it.” Finally, with 
respect to the issue of economic obsolescence, the Commission found 
that the “evidence [did not tend to show] that [Harris Teeter] is itself 
closing stores as a result of economic conditions.” In addressing both 
functional and economic obsolescence, the Commission stated that: 


15. Mr. Turner testified that he identified additional 
functional obsolescence in computer-based 
equipment and further depreciated the value of 
those assets in order to account for the addi- 
tional loss in value. He testified that he accel- 
erated the depreciation on certain types of 
equipment as a result of information he received 
from the Appellant’s staff—that some equipment 
was replaced before the end of its normal useful 
life because of severe use of that equipment. . . . 
Mr. Turner testified further that he had person- 
ally developed income-based values in order to 
determine for himself whether the subject prop- 
erty was producing an appropriate return for 
the Appellant, and determined that the subject 
property produced income greater than standard 
for the industry. His conclusion, therefore, is that 
the subject property does not exhibit economic 
obsolescence, and we agree. The property's 
apparent capacity to generate income greater 
than the industry standard is not an indication of 
economic obsolescence. 


After finding that the County had correctly refrained from adjusting the 
value of the relevant property to account for economic obsolescence 
and that the County had properly accounted for physical deprecia- 
tion and functional obsolescence in its assessment, the Commission 
concluded that the County’s tax valuation was “a reasonable estimate of 
true value” for the subject property and that, even though Harris Teeter 
had successfully rebutted the County’s initial showing of correctness 
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by offering evidence tending to show that the County’s initial valua- 
tion exceeded the “true value” of the relevant property, the County 
had satisfied its ultimate burden of proving that its appraisal reflected 
the “true value” of the property. Harris Teeter noted an appeal from the 
Commission's Final Decision to the Court of Appeals. 


In seeking relief from the Commission’s Final Decision before the 
Court of Appeals, Harris Teeter argued that: (1) the Commission had 
erred by failing to find that the market for used grocery store equip- 
ment could be used to identify obsolescence given that market results 
“necessarily provide[ ] valuable evidence of economic and functional 
obsolescence”; (2) the Commission had erred by affirming the County’s 
valuation of the relevant property based upon the value of its use by the 
taxpayer rather than its “fair market value,” which is the “price at which 
the property would likely change hands between a willing buyer and a 
willing seller,” citing In re Parkdale Mills, 225 N.C. App. 718, 720 (2013); 
and (3) the Commission had erred by concluding that the County had 
demonstrated that its assessment reflected the “true value” of the rele- 
vant property. In rejecting Harris Teeter’s challenge to the Commission’s 
order, the Court of Appeals began by holding that Harris Teeter had suc- 
cessfully rebutted the presumption of validity to which the County’s ini- 
tial appraisal was entitled by presenting competent evidence that the 
methodology used to develop the County’s initial appraisal methods did 
not result in the “true value” of the relevant property. In re Harris Teeter, 
LLC, 271 N.C. App. 589, 601 (2020). In addition, the Court of Appeals 
held that the Commission’s findings had sufficient evidentiary support 
and that those findings established that the County had satisfied its obli- 
gation to prove that the methods that it had employed in valuing Harris 
Teeter’s property produced the “true value” of that property. Jd. In reach- 
ing this result, the Court of Appeals noted that, while both the County 
and Harris Teeter had used the cost approach to determine the value of 
the relevant property, “the parties disagree[d] concerning the degree to 
which functional and economic obsolescence should be considered and 
used to further adjust appraisal values for additional depreciation” of 
the property. Id. at 602. 


The Court of Appeals determined that the cost approach could 
properly be utilized to determine the value of business personal prop- 
erty based upon a determination of the initial cost of that property re- 
duced by an allowance for depreciation. Jd. at 601-02. According to the 
Court of Appeals, “[d]epreciation may be caused by deterioration, which 
is a physical impairment, such as structural defects, or by obsolescence, 
which is an impairment of desirability or usefulness brought about by 
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changes in design standards (functional obsolescence) or factors exter- 
nal to the property (economic obsolescence).” Id. at 602 (citing In re 
Stroh Brewery, 116 N.C. App. 178, 186 (1994)). In addition, the Court of 
Appeals defined “functional obsolescence” as “a loss in value due to im- 
pairment of functional capacity inherent in the property itself including 
factors such as overcapacity, inadequacy or changes in state of the art, 
or poor design.” Id. at 603 (citing In re Westmoreland-LG & E Partners, 
174 N.C. App. 692, 699 (2005)). In evaluating whether the Commission 
had correctly found that the County appropriately considered the issue 
of functional obsolescence, the Court of Appeals noted that Mr. Turner 
had “identified additional functional obsolescence in computer-based 
equipment” and made an appropriate adjustment in light of the degree 
of functional obsolescence that he had observed and that he had also 
“accelerated the depreciation on certain types of equipment as a re- 
sult of information he received . . . that some equipment was replaced 
before the end of its normal useful life because of severe use of that 
equipment.” Jd. In addition, the Court of Appeals pointed out that the 
Commission had “ff[ouJnd no evidence in the record to suggest that 
the equipment in question (collectively) is failing to perform adequate- 
ly the job for which it was intended due to design or economic factors.” 
As a result, the Court of Appeals held that the Commission did not err 
in determining that the County had properly accounted for functional 
obsolescence. Id. at 604. 


Similarly, the Court of Appeals held that the “Commission’s findings 
[relating to economic obsolescence] were supported by competent evi- 
dence and adequately address[ed] why consideration of the market for 
used grocery store equipment was inappropriate and did not warrant 
[the making of an] additional downward adjustment” in determining the 
“true value” of the relevant property. Jd. at 605. The Court of Appeals 
held that the Commission had appropriately determined that the market 
prices paid for used grocery store equipment were not adequate indica- 
tors of economic obsolescence given that, “due to the prevailing industry 
trend of store closures flooding the supply in the secondary market for 
used equipment, the prices fetched by such sales do not represent trans- 
actions from ‘willing sellers’ of the equipment as mandated by N.C.[G.S.] 
§ 105-283.” Id. at 606. In addition, the Court of Appeals held that Harris 
Teeter’s approach of “assum[ing] that each piece of equipment is due 
for replacement and headed to either the landfill or the glutted second- 
ary market at the moment it is valuated” was erroneous and that the 
adoption of this assumption “would result in its equipment experiencing 
a drastic reduction in value the moment they are purchased new and 
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installed in its stores.” Id. As a result, the Court of Appeals affirmed the 
Commission’s order. 


In aseparate opinion concurring in the result, in part, and dissenting, 
in part, Judge Tyson expressed disagreement with the Court of Appeals’ 
determination that the County had successfully established that the ap- 
praisal methodologies that it had used established the “true value” of the 
relevant property as required by N.C.G.S. § 105-283. Id. at 609. According 
to Judge Tyson, the valuation adopted by the County’s valuation was 
“substantially greater” than that proposed by Harris Teeter and “substan- 
tially exceed[ed] true value.” Jd. at 613-14. In support of this assertion, 
Judge Tyson pointed to Mr. Rolnick’s testimony that “low market prices 
for used grocery store equipment necessitated downward adjustment of 
any values estimated by depreciation schedules to reflect additional eco- 
nomic and functional obsolescence” and asserted that this portion of the 
evidence had not been “disputed nor rebutted by the County.” Jd. at 616. 
As a result, Judge Tyson concluded that, since neither the County nor 
Mr. Turner had properly accounted for economic and functional obso- 
lescence, the Commission’s conclusions were “arbitrary, unlawful, and 

. . wholly inconsistent with long-established definitions, precedents, 
and attributes governing personal property.” Id. 


In seeking to persuade us to overturn the Court of Appeals’ decision, 
Harris Teeter argues that, after it had demonstrated that the County’s 
valuation was unreasonably high and shifted the burden of proof with 
respect to the “true value” issue to the County, the County had failed 
to prove that its appraisal methods resulted in the establishment of the 
“true value” of the relevant property and had not, for that reason, sat- 
isfied the applicable burden of proof. More specifically, Harris Teeter 
argues that the valuation procedures utilized by the County failed to es- 
tablish the “true value” of the relevant property because those methods 
did not properly account for functional and economic obsolescence. 
Harris Teeter claims to have elicited substantial evidence concerning 
“economic conditions that put significant downward pressure on the fair 
market value of used grocery store equipment” and that this evidence 
indicated that the relevant property was subject to both functional and 
economic obsolescence. In support of this proposition, Harris Teeter 
notes that, “in 2013 and 2014, there were 5,500 mergers and acquisi- 
tions of grocery stores in the United States and 869 bankruptcies and 
closures” and points out that Harris Teeter “and its competitors remodel 
their stores — on average, every six to seven years — as they compete 
for consumers,” with both of these developments having flooded the 
market for used grocery store equipment. In Harris Teeter’s view, “[t]his 
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glut of used grocery store equipment inevitably affects the fair market 
value of the Property,” with the County having failed to assess the prop- 
erty at issue in this case at its “true value” given its failure to account for 
this functional and economic obsolescence. 


In addition, Harris Teeter directs our attention to In re IBM Credit 
Corp., 201 N.C. App. 343, 350-51 (2009) (MB ID), in which the Court of 
Appeals reversed a Commission order upholding the manner in which 
Durham County had assessed the value of business personal property 
owned by IBM, in part, on the grounds that the Commission’s finding 
that the County had properly considered obsolescence by relying upon 
a government depreciation schedule was erroneous given the absence 
of sufficient record support for that finding. According to the Court of 
Appeals, the County’s “failure to make additional depreciation deduc- 
tions due to functional and economic obsolescence due to market con- 
ditions result[ed] in an appraisal which [did] not reflect ‘true value.’ ” 
Id. At 354. Harris Teeter contends that, in this case, as in JBM IT, the 
County simply failed to “produce a valid explanation for its failure to 
make the required adjustments, only producing appraisals that do not 
rebut [Harris Teeter]’s evidence of significant economic and functional 
obsolescence affecting the Property.” 


Secondly, Harris Teeter argues that the Court of Appeals incorrectly 
interpreted the relevant statutory language, which provides that: 


All property, real and personal, shall as far as prac- 
ticable be appraised or valued at its true value in 
money. When used in this Subchapter, the words 
“true value” shall be interpreted as meaning market 
value, that is, the price estimated in terms of money 
at which the property would change hands between a 
willing and financially able buyer and a willing seller, 
neither being under any compulsion to buy or to sell 
and both having reasonable knowledge of all the uses 
to which the property is adapted and for which it is 
capable of being used. 


N.C.G.S. § 105-283 (2019). In Harris Teeter’s view, the value of the rel- 
evant property for property tax valuation purposes should rest upon the 
price of used grocery store equipment, which is, quite literally, the price 
which a willing buyer would pay for the equipment to a willing seller, 
with the Court of Appeals’ determination that the use of market prices 
was “inappropriate” for the purpose of determining the “true value” of 
used grocery store equipment being fundamentally flawed. 
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In addition, Harris Teeter takes issue with the Court of Appeals’ de- 
termination that the Commission appropriately considered its favorable 
economic performance vis-a-vis that of its competitors in determining 
whether the value of the relevant property should be reduced to account 
for functional or economic obsolescence. In Harris Teeter’s view, the 
Commission’s belief that the property in question “must have a higher 
value than other used grocery store equipment because [Harris Teeter] 
uses it well in its business operations” rests upon its “subjective worth” 
to the taxpayer, an approach that the Court of Appeals disavowed in 
Parkdale Mills, 225 N.C. App. at 720, by stating that the “Commission’s 
findings implicitly allow the County to measure the value of the proper- 
ties as their subjective worth to” the taxpayer, a standard of valuation 
that was “obviously not the same as adequately determining the objec- 
tive value of these properties to another willing buyer.” Jd. (citing In re 
AMP, Inc., 287 N.C. 547, 568 (1975)). 


The County, on the other hand, argues that the Court of Appeals 
correctly held that the Commission’s findings of fact had sufficient re- 
cord support and provided ample justification for the Commission’s con- 
clusions of law. The County claims to have presented evidence tending 
to show that its initial valuation captured the “true value” of the rel- 
evant property, with this evidence including the appraisal completed by 
Mr. Turner, who reduced his estimate of the value of some of Harris 
Teeter’s computer-related property based upon a finding of functional 
obsolescence and failed to find any evidence that any of the relevant 
property was economically obsolete given that Harris Teeter achieved 
above-average income using the relevant property. 


According to the County, the Court of Appeals correctly upheld 
the Commission’s decision to reject the arguments advanced on Harris 
Teeter’s behalf in Mr. Rolnick’s testimony. The County contends that the 
Court of Appeals was not entitled to “re-weigh the evidence presented 
and substitute its evaluation for the Commission’s,” which is what, in 
the County’s view, Harris Teeter was seeking to have it do. Instead, the 
County asserts that the issue for the Court of Appeals and this Court on 
appellate review is “whether an administrative decision has a rational 
basis in the evidence,” citing In re McElwee, 304 N.C. 68, 87 (1981). In 
arguing that the Commission had a rational basis in the evidence for its 
decision, the County directs our attention to Mr. Turner’s use of the cost 
approach, the manner in which he depreciated certain items of prop- 
erty, and the income-based values that Mr. Turner used in determining 
whether a further deduction for economic obsolescence would be ap- 
propriate. As a result, for all of these reasons, the County urges us to 
affirm the Court of Appeals’ decision. 
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In evaluating whether the Commission “properly accepted [the] 
County’s method of valuing [a taxpayer's property] rather than the meth- 
od offered by [the] taxpayer, we use the whole-record test to evaluate 
the conflicting evidence.” In re Greens of Pine Glen Ltd., 356 N.C. 642, 
647 (2003). As we have consistently noted, 


it is the function of the administrative agency to 
determine the weight and sufficiency of the evidence 
and the credibility of the witnesses, to draw infer- 
ences from the facts, and to appraise conflicting and 
circumstantial evidence. We cannot substitute our 
judgment for that of the agency when the evidence is 
conflicting. However, when evidence is conflicting, as 
here, the standard for judicial review of administra- 
tive decisions in North Carolina is that of the “whole 
record” test. ... The whole record test is not a tool of 
judicial intrusion; instead, it merely gives a reviewing 
court the capability to determine whether an admin- 
istrative decision has a rational basis in the evidence. 


In re McElwee, 304 N.C. at 87 (cleaned up). In conducting “whole record” 
review, we are required to “evaluate the conflicting evidence” and deter- 
mine “whether the Commission properly accepted [the] County’s method 
of valuing” the property rather than that proffered by the taxpayer. In re 
Greens of Pine Glen Litd., 356 N.C. at 647. The “whole record” test does 
not, of course, allow a reviewing court to “replace the Commission’s 
judgment with its own judgment even if there are two reasonably con- 
flicting views; rather, [the reviewing court] merely determine[s] whether 
an administrative decision has a rational basis in evidence.” In re 
Westmoreland, 174 N.C. App. at 697 (citing In re Perry-Griffin Found., 
108 N.C. App. 383, 393 (1993)). For that reason, the reviewing court 
simply “evaluate[s] whether the Commission’s decision is supported 
by substantial evidence,” which is “such relevant evidence as a reason- 
able mind might accept as adequate to support a conclusion.” /d. (citing 
Comr. of Ins. v. Rating Bureau, 292 N.C. 70, 80 (1977)) (cleaned up). 


According to N.C.G.S. § 105-283, business personal property must 
be appraised for property taxation purposes at its “true value in money,” 
defined, as has already been noted, as the property’s “market value, that 
is, the price estimated in terms of money at which the property would 
change hands between a willing and financially able buyer and a willing 
seller.” According to well-established North Carolina law, when inter- 
preting a statute, “undefined words are accorded their plain meaning so 
long as it is reasonable to do so.” Polaroid Corp. v. Offerman, 349 N.C. 
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290, 297 (1998). As a result, the statutory description of “true value” and 
the manner in which it is defined should be interpreted in accordance 
with the ordinary meaning of the relevant terms, a fact that clearly sug- 
gests the appropriateness of ordinary valuation methods in determining 
the “true value” of the relevant property. 


“[A]d valorem tax assessments are presumed to be correct”; when 
“such assessments are attacked or challenged, the burden of proof is on 
the taxpayer to show that the assessment was erroneous.” In re AMP, 
Inc., 287 N.C. at 562. In order to rebut this presumption of correctness, 
the taxpayer must “produce ‘competent, material and substantial’ evi- 
dence that tends to show that: (1) Either the county tax supervisor 
used an arbitrary method of valuation; or (2) the county tax supervi- 
sor used an illegal method of valuation; AND (3) the assessment sub- 
stantially exceeded the true value in money of the property.” Id. at 563. 
“An illegal appraisal method is one which will not result in ‘true value’ as 
that term is used in [N.C.G.S.] § [105-]283.” In re S. Ry. Co., 313 N.C. 177, 
181 (1985). In order to show that the County’s initial assessment “sub- 
stantially exceeded the true value in money of the property,” the tax- 
payer must show that “the valuation was unreasonably high.” In re AMP, 
287 N.C. at 563. In the event that the taxpayer satisfies its initial bur- 
den of proving that the County’s valuation was unreasonably high, the 
County is then required to “demonstrate [ | that the values determined 
in the revaluation process were not substantially higher than that called 
for by the statutory formula” and “demonstrate the reasonableness of 
its valuation ‘by competent, material and substantial evidence.’ ” In re 
McElwee, 304 N.C. at 86-87 (citation omitted); see also In re Parkdale 
Mills, 225 N.C. App. at 717 (holding that, “[o]nce the taxpayer rebuts the 
initial presumption, the burden shifts back to the County which must 
then demonstrate that its methods produce true values”). 


The record reflects that both Harris Teeter and the County utilized 
the cost approach in order to appraise the relevant property.? The cost 
approach “is the most effective methodology for the appraisal of person- 
al property.” North Carolina Dept. of Revenue Ad Valorem Tax Division, 
2007 Personal Property Appraisal and Assessment Manual Section 
VIIT: The Appraisal of Business Personal Property, 14 (2007) [here- 


3. As the record clearly reflects, neither party argued before the Commission or 
before this Court that the Commission was required to value the relevant business per- 
sonal property on the exclusive basis of the prices charged for such property in the 
secondary market. Instead, the only purpose for which Harris Teeter proposed the use 
of secondary market prices was to determine the extent, if any, to which the original 
cost of the property should be reduced for economic obsolescence. 
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inafter NCDOR Manual Section VIII].4 Given that business personal 
property, such as machinery and equipment, is “not traded regularly in 
the market” and that it is rare for “business taxpayers [to] purchase new 
equipment merely to update to the latest model available,” “the cost (ac- 
counting method) approach is the recommended method for the valua- 
tion of business personal property.” Jd. An analyst should account for 
depreciation in utilizing the cost approach by 


estimating the current cost of a new asset, then 
deducting for various elements of depreciation, 
including physical deterioration and functional and 
external obsolescence to arrive at “depreciated 
cost new.” The “cost” may be either reproduction 
or replacement cost. The logic behind this method 
is that an indication of value of the asset is its cost 
(reproduction or replacement) less a charge against 
various forms of obsolescence such as functional, 
technological and economic as well as physical dete- 
rioration if any. 


IBM IT, 201 N.C. App. at 351. “Depreciation may be caused by deteri- 
oration, which is a physical impairment such as structural defects, or 
by obsolescence, which is an impairment of desirability or usefulness 
brought about by changes in design standards (functional obsolescence) 
or factors external to the property (economic obsolescence).” In re Stroh 
Brewery, 116 N.C. App. at 186 (cleaned up). In view of the fact that 
Harris Teeter does not appear to contend that the Commission failed 
to properly address the issue of physical impairment, we will focus the 
remainder of our analysis upon issues surrounding functional and eco- 
nomic obsolescence. 


As a definitional matter, functional obsolescence is “a loss in value 
due to impairment of functional capacity . . . inherent in the proper- 
ty itself” stemming from factors such as “overcapacity, inadequacy or 
changes in state of the art, or poor design.” In re Westmoreland, 174. N.C. 
App. at 699 (citing North Carolina Dept. of Revenue Ad Valorem Tax 


4. A portion of this manual was included in Harris Teeter’s response to an Order of 
the Commission and in the record developed before the Court of Appeals. The manual 
can be found at: https://www.ncdor.gov/documents/2007-personal-property-appraisal-and- 
assessment-manual-section-viii-appraisal-business-personal. In view of the fact that this 
manual reflects the ordinary meaning of the statutory definition of “true value” set out in 
N.C.G.S. §105-283, it is appropriate for this Court to consider that document, upon which 
Harris Teeter relied before the Commission and the Court of Appeals, in evaluating the 
validity of the order that is before us in this case. 
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Division, Business Personal Property Appraisal Manual, 7-17 (1995)). 
In Westmoreland, the Court of Appeals found that the property under 
consideration in that case did not exhibit any signs of functional ob- 
solescence in light of the fact that, at least in part, the relevant electric 
generating facilities had “outstanding performance records, operate[d] 
above industry standards in production, ha[d] no environmental 
problems, and ha[d] been consistently profitable” for the taxpayer. 
Id. at 699-700. 


Similarly, economic obsolescence accounts for the change in the val- 
ue of the relevant property that “results from economic forces, such as 
legislative enactments or changes in supply and demand relationships,” 
NCDOR Manual Section VIII, 17, with such obsolescence being caused 
by “adverse influences arising from causes external to the machinery 
and equipment” such as social and legislative changes, general econom- 
ic changes, considerations of supply and demand, and changes in prices 
and profitability. Id. at 19-20. “The most common causes of economic 
obsolescence in machinery and equipment are the changes in market 
demand for products being manufactured by the equipment and also 
the general economic conditions that are present.” Jd. at 30. Ordinarily, 
economic depreciation is estimated using either the “comparable sales” 
method, in which the analyst examines market sales of similar equip- 
ment, or by capitalizing income losses, id., with the Commission having 
essentially adopted the second of these two approaches in this case. As 
the Department of Revenue has stated: 


The shortage of current market data in comparable 
sales has caused appraisers to search for other ways 
to quantify economic obsolescence in machinery and 
equipment. Market data often does not represent 
true value transactions ... . Most equipment in the 
used equipment market is there because of liquida- 
tion, bankruptcy or other causes which could very 
well influence the sales price of the equipment. .. . 
It should be noted that many of the sales transac- 
tions on used equipment will not reflect true market 
value and as such, are not appropriate for ad valorem 
tax valuations. 


As has been stated, machinery and equipment derives 
its value from its ability to generate a normal, profit- 
able income to its owners during the expected useful 
life of the equipment. When the market demand for 
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a product drops, causing income to be less than nor- 
mal, the value of the equipment is affected. 


If market demand for a product drops, the degree to 
which the lack of product demand affects the value 
of the equipment (or the economic obsolescence), 
can be calculated by analyzing the current operating 
statements of the business and comparing them to 
expected statements at normal demand levels. 


Id. As a result, the generally accepted methods for determining whether 
an adjustment for economic obsolescence should be made include an 
evaluation of the relative profitability of the specific business whose 
property is being valued, a fact that justifies a focus upon the profitability 
of that business. However, in spite of this admonition to avoid using the 
“comparable sales” method in instances in which it fails to reflect “true 
market value” of the relevant property and the Commission’s apparent 
decision to accept this logic in its order, Harris Teeter argues that the 
Court of Appeals erred by taking its favorable economic performance 
into consideration in upholding the Commission’s “true value” determi- 
nation and contends that the evidence concerning the prices for used 
grocery store equipment in the secondary market necessitates an addi- 
tional depreciation-related adjustment for economic obsolescence.° 


The issue before the Court in this case is not a new one. In AMP, 
this Court examined the lawfulness of the Commission’s decision to 
uphold the manner in which Guilford County valued the portion of an 
electronics manufacturer’s business personal property that consisted of 
in-process inventory and raw materials. 287 N.C. at 555, 559. Although 
the taxpayer offered evidence tending to show that its raw materials 
were “so unique” that it got “nothing but scrap [metal] for them,” so that 
the “raw materials and in-process inventories had a true value in money 
equivalent to their scrap value,” which was “how much cash could be 
derived from the sale of the subjects, that is the underlying materials, 
that are available for sale if they should be sold at that date in their 
present state,” id. at 556-57, we rejected that argument, stating that 
the taxpayer's 


5. Although Harris Teeter mentions the issue of functional obsolescence in its brief, 
its legal attack upon the Commission’s order focuses upon the issue of economic ob- 
solescence and fails to explicitly explain how the Commission erred in the course of 
addressing the issue of functional obsolescence. As a result, the discussion contained in 
the remainder of this opinion will focus upon the Commission’s treatment of the issue of 
economic obsolescence. 
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theory that the only value its inventories had was 
scrap value . . . [was] based on the assumption, obvi- 
ously fictional, that on 1 January of each year it is 
required to sell all of its inventory, whether such 
inventory is in raw material or in an in-process state, 
to the only possible buyers of such materials, the 
scrap mills. 


Id. at 567-68. As a result, we held that (1) the true value of “true scrap 
metal,” which consisted of materials that could not be used to create 
electronics and simply had to be discarded, equaled the prices for which 
such items could be sold in the scrap metal market; (2) the true value of 
“non-defective in-process inventory,” which consisted of incomplete, in- 
process electronics that would, upon completion, be sold to consumers, 
equaled “the cost of replacing the inventory, plus labor and overhead”; 
and (3) the true value of “non-damaged, raw material inventory,” which 
consisted of undamaged brass and copper coils that could be converted 
into electronics for subsequent sale to consumers, equaled “the cost of 
replacing such inventory on the critical date.” Id. at 569-75. 


In affirming the Commission’s determination that non-defective 
in-process inventory should not be appraised using the market price of 
scrap metal, we pointed out that “the record is totally devoid of any 
evidence that AMP ‘usually’ and ‘freely’ sold such materials back to its 
suppliers for scrap prices” and that “the evidence is that AMP NEVER 
made such sales.” Jd. at 570. In addition, we noted that “it would be 
ridiculous” to sell in-process inventory for scrap and that “no on-going 
business entity would adopt such a sales plan,” which would result in 
the receipt of substantially less money for such property than the prop- 
erty would bring as a finished product. Jd. After acknowledging that the 
record tended to show that there was no direct market for in-process 
inventories or raw materials, we stated that “the mere fact that there is 
no market for a particular property does not deprive it of ‘market value,’ 
[or] ‘true value,’ ” and that “[m]arket value can be constructed of ele- 
ments other than sales in the market place.” Jd. at 571. For that reason, 
we concluded that it would be appropriate to utilize valuation principles 
derived from cases involving damaged personal property and the valua- 
tion of stock in order to determine the “true value” of in-process inven- 
tory and raw materials. [d. at 572-73. 


After reaching this conclusion, the Court went on to compare the 
value of the taxpayer's in-process inventory to the measure of damages 
associated with the loss of personal property for which there was no 
market, stating that: 
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Cost of replacement or repair, with suitable adjust- 
ments for the fact that the damaged or destroyed 
property was old and had depreciated in value, is 
perhaps, as previously noted, the most commonly 
considered factor in fixing value of personal property 
that has no market. The usual formula employed for 
determining the value of the destroyed property in 
such cases deducts the accrued depreciation on the 
damaged property from the replacement costs. 


Id. at 572 (citations omitted). As a result, the Court essentially approved 
the use of “replacement cost less depreciation” in order to value the tax- 
payer's in-process inventory rather than requiring the use of the market 
prices available for the relevant materials in the scrap metal market. 


On the other hand, in JBM IT, the Court of Appeals reviewed the 
Commission’s decision to uphold the manner in which Durham County 
assessed the taxpayer’s business personal property, including certain 
computers and computer equipment, and held that the county’s initial 
assessment did not produce “true value.” 201 N.C. App. 343. In order to 
determine the “true value” of the relevant property, Durham County had 
determined the original cost of the property in question and then ad- 
justed it using a schedule that had been prepared by the Department of 
Revenue. Jd. at 344. In spite of the fact that the Department of Revenue 
had cautioned that “the schedules [were] only a guide” and that ap- 
praisers might “need to make adjustments for additional functional or 
economic obsolescence,” Durham County simply applied the numbers 
derived from the schedule to the original cost of the relevant items of 
property without doing anything more. Jd. at 344—45. In upholding the va- 
lidity of the taxpayer's assertion that the appraisal method that Durham 
County utilized in the instance before it in that case did “not produce a 
‘true value’ or ‘fair market value’ for its equipment, because the sched- 
ule [did] not properly account for functional or economic obsolescence 
present in the 2001 computer and computer equipment market,” id. at 
347, the Court of Appeals concluded that the Commission had failed to 
“adequately track[ ] the detailed burden-shifting analysis required by” 
the relevant case law or to “adequately address key issues necessary to 
arrive at the ultimate decision” that it was required to make, which was 
“Tw]hat is the market value of the property being appraised,” resulting 
“in conclusions which lack evidentiary support and are therefore arbi- 
trary and capricious.” Id. at 349 (citing N.C.G.S. § 105-283). 


A careful examination of the logic adopted by this Court in AMP and 
by the Court of Appeals in JBM IT suggests that, on the one hand, the 
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Commission does not err by rejecting a method for determining “true 
value” that places exclusive, or even principal, reliance upon market 
sales and is, instead, entitled to consider the extent to which prices re- 
vealed by sales in particular markets are abnormally low or high as the 
result of external factors. For that reason, Harris Teeter’s implicit argu- 
ment that market sales should be deemed controlling in the context of 
determining “true value” was squarely rejected by this Court in AMP. 
On the other hand, the Court of Appeals correctly held in JBM IT that 
“true value” cannot be properly determined by mechanically applying 
generic schedules without making sure that those schedules fairly and 
accurately reflect the conditions that the taxpayer actually faces. As a 
result, the ultimate lesson to be learned from AMP and IBM IT is that 
there is no single required method for determining “true value” and that 
a proper “true value” determination must rest upon a careful analysis of 
all relevant factors. In our opinion, the Commission did exactly that in 
this instance. 


The ultimate issue that confronts us in this case is whether the 
Commission’s findings and conclusions have a “rational basis in the evi- 
dence,” In re McElwee, 304 N.C. at 87, or whether they are “supported 
by substantial evidence,” In re Westmoreland, 174 N.C. App. at 697, and 
whether those findings support the Commission’s ultimate determina- 
tion with respect to the issue of true value. In concluding that the County 
had made the necessary evidentiary showing, the Commission placed 
principal reliance upon the testimony provided by Mr. Turner, who stat- 
ed that he had utilized the cost approach, the market, or “comparable 
sales,” approach, and the income approach in valuing the relevant used 
grocery store equipment; that he had been able to use the market ap- 
proach to value some of the more mobile and self-contained items, such 
as shopping carts and forklifts; that most of the larger items, such as 
refrigerated cases and coolers, had high delivery and installation costs 
and utilized the same refrigerant system; that these factors made the use 
of the market approach to value these items of property unreliable; and 
that he had used the “cost method” to value the remaining items. As we 
have already noted, the Commission also found that 


15. Mr. Turner testified that he identified additional 
functional obsolescence in computer-based 
equipment and further depreciated the value of 
those assets in order to account for the addi- 
tional loss in value. He testified that he accel- 
erated the depreciation on certain types of 
equipment as a result of information he received 
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from the Appellant’s staff—that some equipment 
was replaced before the end of its normal useful 
life because of severe use of that equipment. . . . 
Mr. Turner testified further that he had person- 
ally developed income-based values in order to 
determine for himself whether the subject prop- 
erty was producing an appropriate return for 
the Appellant, and determined that the subject 
property produced income greater than standard 
for the industry. His conclusion, therefore, is that 
the subject property does not exhibit economic 
obsolescence, and we agree. The property's 
apparent capacity to generate income greater 
than the industry standard is not an indication of 
economic obsolescence. 


Based upon these findings, the Commission concluded that “the coun- 
ty’s value of $21,434,313 is not only supported by Mr. Turner’s appraisal, 
but also is a reasonable estimate of true value.” In other words, the 
Commission treated the issue of the extent to which an adjustment 
should be made to the original cost of Harris Teeter’s property for eco- 
nomic obsolescence as a question of fact to be determined on the basis 
of the record evidence and reached a result that even our dissenting 
colleagues appear to concede has sufficient support in the record evi- 
dence. As a result, after carefully examining the record, we hold that the 
Commission’s findings with respect to the issue of functional and eco- 
nomic obsolescence, which rely upon Mr. Turner’s testimony that, with 
certain limited exceptions, he did not detect the presence of functional 
obsolescence and that his evaluation of Harris Teeter’s economic perfor- 
mance precluded the need for an adjustment for economic obsolescence, 
have sufficient evidentiary support and support the Commission’s con- 
clusion that the County satisfied its obligation to rebut Harris Teeter’s 
challenge to the validity of its appraisal methodologies. 


We do not find Harris Teeter’s contentions that the low prices of 
used grocery store equipment in the secondary market require the mak- 
ing of a further adjustment for economic obsolescence and that the 
Commission erred by relying upon Harris Teeter’s favorable economic 
performance in concluding that such economic obsolescence did not 
exist to be persuasive. Such an argument assumes that, as a matter of 
law, there is one, and only one, way to calculate economic obsolescence 
in spite of the fact that the relevant statutory language contemplates 
the use of generally accepted valuation principles and the fact that 
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the approach that the Commission adopted for use in this case is fully 
consistent with both generally accepted valuation principles and the 
accounting and economic evidence in the record. For that reason, we 
believe that acceptance of Harris Teeter’s argument would be inconsis- 
tent with the relevant statutory language and require us to engage in an 
impermissible exercise of appellate factfinding. 


In addition, we believe that Harris Teeter’s arguments rest upon 
an erroneous understanding of the nature of economic obsolescence. 
As we have previously demonstrated, economic obsolescence stems 
from the effects of economic conditions external to the property under 
consideration, such as social and legislative changes, current economic 
conditions, the taxpayer’s ability to use the property to make a profit, and 
similar factors. According to the Department of Revenue, market prices 
“often do[ ] not represent true value transactions” given that “[m]ost 
equipment in the used equipment market is there because of liquidation, 
bankruptcy or other causes,” which drastically reduces the equipment’s 
market price. NCDOR Manual Section VII, 30. In such instances, “sales 
transactions on used equipment will not reflect true market value and as 
such, are not appropriate for ad valorem tax valuations.” Id. 


As Mr. Rolnick admitted in his testimony before the Commission, 
Harris Teeter’s used grocery store equipment goes “to liquidation or... 
the dumpster” at the end of its useful life. Our review of the record does 
not provide any basis for believing that the used grocery store equip- 
ment at issue in this case had reached the end of its useful life. In addi- 
tion, Mr. Rolnick acknowledged that the market for used grocery store 
equipment had been flooded with such property, a fact that greatly re- 
duced the prices that were being received in that market. In light of this 
set of facts, which appear to be undisputed, the record clearly supports 
the Commission’s determination that the prices received for the sales 
of comparable items of used grocery store equipment in the second- 
ary marketplace upon which Mr. Rolnick relied did not provide reliable 
evidence of economic obsolescence and certainly does not compel a 
conclusion to the contrary. As in AMP, the record here “is totally de- 
void of any evidence that [the taxpayer] ‘usually’ and ‘freely’ [bought or] 
sold such” used equipment in the marketplace and did not require the 
Commission to value the used equipment at its secondary market price. 
287 N.C. at 570. 


Moreover, the Department of Revenue has determined that “analyz- 
ing the current operating statements of the business and comparing them 
to expected statements at normal demand levels” is an appropriate way 
to determine if the business’ property is economically obsolescent, with 
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an additional depreciation adjustment for economic obsolescence being 
appropriate in the event that the return that the business is earning is low- 
er than one would otherwise expect. NCDOR Manual Section VITI, 30. 
The testimony provided by Mr. Turner tends to show that the equipment 
used in Harris Teeter’s grocery stores generated “a rate of return on their 
assets and on equity” that was “above industry standards,” with this be- 
ing the sort of evidence that is ordinarily considered in determining 
whether an adjustment of economic obsolescence needs to be made. As 
aresult, the record contains ample justification for the Commission’s de- 
cision to consider the profitability of Harris Teeter’s stores in determin- 
ing whether an additional adjustment for economic obsolescence would 
be appropriate, given that the value of business personal property “de- 
rives its value from its ability to generate a normal, profitable income to 
its owners during [its] useful life,” NCDOR Manual Section VIIT, 30, and 
that no such adjustment needed to be made in this instance. 


Although Harris Teeter argues that, in this case, “[a]s in JBM IT, the 
County failed to produce a valid explanation for its failure to make the 
required adjustments” for depreciation due to functional and economic 
obsolescence and that, as was the case in JBM IT, “[t]he failure to make 
additional depreciation deductions due to functional and economic ob- 
solescence due to market conditions results in an appraisal which does 
not reflect ‘true value,’ ” 201 N.C. App. at 354 (2009), we have no hesita- 
tion in concluding that the record in this case appears to be markedly 
different from the one that was before the Court of Appeals in JBM IT. 
As we understand [BM II, the County applied a governmentally devel- 
oped schedule to the original cost of the relevant property without mak- 
ing any additional adjustments despite the fact that the schedule upon 
which the County relied stated that the analyst might “need to make 
adjustments for additional functional or economic obsolescence” and 
that the Commission, rather than engaging in the burden-shifting analy- 
sis required by AMP, simply asserted that the County had met its “bur- 
den.” In this case, on the other hand, the testimony of Mr. Turner, which 
tended to show that he made significant adjustments to the cost of cer- 
tain items of Harris Teeter’s property and that he had fully considered 
the extent to which additional adjustments needed to be made to appro- 
priately account for functional and economic obsolescence, constituted 
substantial evidence that he appropriately considered both functional 
and economic obsolescence in his appraisal, an analysis which is fully 
reflected in the Commission’s findings and conclusions. Although the 
record does, of course, contain evidence that would have supported a 
contrary conclusion, the Commission, rather than this Court, has the 
fact-finding responsibility in this case. In other words, rather than being 


q 39 


7 40 


130 IN THE SUPREME COURT 


IN RE HARRIS TEETER, LLC 
[3878 N.C. 108, 2021-NCSC-80] 


an issue of law, we conclude that the issue before the Commission in 
this case was one of fact, which the Commission resolved in a manner 
that had ample record support. As a result, for all of these reasons, we 
hold that none of Harris Teeter’s challenges to the Commission’s order 
have any merit and that the Court of Appeals’ decision to uphold its law- 
fulness should be affirmed.® 


AFFIRMED. 
Justice BERGER dissenting. 


I fully join in Justice Barringer’s dissent but write separately be- 
cause “[a] frequent recurrence to fundamental principles is absolutely 
necessary to preserve the blessings of liberty.” N.C. Const. art. I, § 35. 


The admonition of the Constitution requiring frequent 
recurrence to fundamental principles is politically 
sound. ... We violate no precedent in referring to the 
important function these guaranties of personal lib- 
erty perform in determining the form and character 
of our Government. . . . If those whose duty it is to 
uphold tradition falter in the task, these guaranties 
may be defeated temporarily, or permanently lost 
through obsolescence. 


State v. Harris, 216 N.C. 746, 762-63, 6 S.E.2d 854, 865-66 (1940). 


The non-uniform valuation method employed by the government 
and sanctioned by the majority is constitutionally suspect and detrimen- 
tal to economic liberty. See N.C. Const. article V, § 2(2) (“No class of prop- 
erty shall be taxed except by uniform rule, and every classification shall 
be made by general law uniformly applicable[.]” (emphasis added)); 
article I, § 1 (“We hold it to be self-evident that all persons are created 
equal; that they are endowed by their Creator with certain inalienable 


6. Harris Teeter did not argue before this Court that the Commission used a non- 
uniform method for valuing its property, N.C. Const. art. V, §2(2) (2(2), or violated any 
other tax-related constitutional provision, see Harris v. Harris, 307 N.C. 684, 690 (1983) 
(stating that, “[w]hen a party fails to raise an appealable issue, the appellate court will 
generally not raise it for that party”) (citing Henderson v. Matthews, 290 N.C. 87 (1976)); 
Crockett v. First Fed. Sav. & Loan Ass’n of Charlotte, 289 N.C. 620, 632 (1976) (stating 
that, in accordance with N.C.R. App. P. 28, “appellate review is limited to the arguments 
upon which the parties rely in their briefs”), and there does not appear to be any evidence 
that the Commission failed to apply the valuation principles used in this case to other tax- 
payers or to utilize the same justification for refusing to make an adjustment for economic 
obsolescence in other cases. 
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rights; that among these are life, liberty, the enjoyment of the fruits of 
their own labor, and the pursuit of happiness.” (emphasis added)); and 
article I, § 19 (“No person shall be . . . in any manner deprived of his life, 
liberty, or property, but by the law of the land. No person shall be denied 
the equal protection of the laws[.]”). 


As noted in Justice Barringer’s dissent, imposition of a “success 
tax” is problematic. The “uniform appraisal” of the subject property's 
“true value” should be based on fair market value, i.e., “the price esti- 
mated in terms of money at which the property would change hands be- 
tween a willing and financially able buyer and a willing seller[.]” N.C.G.S. 
§ 105-283 (2019). The valuation method employed by Harris Teeter’s ex- 
pert relied on information derived from sales of used equipment on eBay 
and other existing markets — exactly the circumstances contemplated by 
the statute. This statutorily acceptable valuation method produced an 
appraised “true value” of $13,663,000.00. 


In contrast, the valuation method employed by the government 
bore little resemblance to the statutorily prescribed method. The gov- 
ernment’s expert testified that, rather than consulting prices derived 
from sales of similar equipment in existing markets, he “use[d] [Harris 
Teeter’s] earnings to determine whether or not there was economic ob- 
solescence[.]” The government’s expert determined that Harris Teeter’s 
“rate of return on the assets[,]” which was “above industry norms,” sup- 
ported his conclusion that the “equipment didn’t suffer any external ob- 
solescence[.]” In other words, because the government deemed Harris 
Teeter to be a successful company, the government determined they 
must be treated differently. 


Here, the government created an artificial valuation of the subject 
property. As a result, this non-uniform, statutorily unacceptable valua- 
tion method produced an appraised value of $22,100,000.00 — more than 
$8,000,000.00 higher than the value produced by Harris Teeter’s expert. 
The valuation method employed by the government ignores existing 
markets for used business equipment, creates an artificial market for 
said equipment to exact additional monies from taxpayers, and treats 
taxpayers differently based solely on profitability. The fact that a prac- 
tice may be widespread does not make it constitutionally permissible. 
Here, the government deprives Harris Teeter of property in the form of 
profits through use of a valuation method that appears inconsistent with 
our State Constitution. 


“ “All taxes on property in this State for the purpose of raising rev- 
enue are imposed under the rule of uniformity.’” Hajoca Corp. v. Clayton, 
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277 N.C. 560, 567-68, 178 S.E.2d 481, 486 (1971) (quoting Roach 
v. Durham, 204 N.C. 587, 591, 169 S.E. 149, 151 (1933)); see also N.C. 
Const. article V, § 2(2). “The fundamental right to property is as old as 
our state. ... From the very beginnings of our republic we have jealously 
guarded against the governmental taking of property.” Kirby v. N.C. 
Dep't of Transp., 368 N.C. 847, 852-53, 786 S.E.2d 919, 923-24 (2016) (cit- 
ing John Locke, Two Treatises of Government 295 (London, Whitmore 
& Fenn et al. 1821) (1689) (“The great and chief end, therefore, of men’s 
uniting into commonwealths, and putting themselves under govern- 
ment, is the preservation of their property.”). 


“This Court’s duty to protect fundamental rights includes preventing 
arbitrary government actions that interfere with the right to the fruits 
of one’s own labor.” King v. Town of Chapel Hill, 367 N.C. 400, 408, 758 
S.E.2d 364, 371 (2014) (citing N.C. Const. art. I, § 1). The “fundamental 
guaranties” of Article I, section 1, which include the guarantee to the 
fruits of one’s own labor, are “very broad in scope.” State v. Ballance, 
229 N.C. 764, 769, 51 S.E.2d 731, 734 (1949). 


The fundamental purpose for [the Declaration of 
Rights’] adoption was to provide citizens with pro- 
tection from the State’s encroachment upon these 
rights. Encroachment by the State is, of course, 
accomplished by the acts of individuals who are 
clothed with the authority of the State... . We give 
our Constitution a liberal interpretation in favor of its 
citizens with respect to those provisions which were 
designed to safeguard the liberty and security of the 
citizens in regard to both person and property. 


Corum v. University of North Carolina, 330 N.C. 761, 782-83, 413 S.E.2d 
276, 290 (1992) (citations omitted). 


The case sub judice presents an even more compelling argument 
for a violation of Article I, section 1 than in the recently decided case 
of Tully v. City of Wilmington, 370 N.C. 527, 810 S.E.2d 208 (2018). In 
Tully, this Court held that to state a proper claim grounded in Article I, 
section 1, a public employee must establish: “(1) a clear, established rule 
or policy existed regarding the employment promotional process that 
furthered a legitimate governmental interest; (2) the employer violated 
that policy; and (8) the plaintiff was injured a result of that violation.” Id. 
at 537, 810 S.E.2d at 216. 


We are concerned here, not with an “established rule or policy[,]” 
but rather with fundamental rights guaranteed by our Constitution and 
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a plainly worded statutory provision. See N.C. Const. article V, § 2(2); 
article I, § 19; and N.C.G.S. § 105-283 (setting forth the “/u/niform 
appraisal standards” of “/a/jll property, real and personal.” (emphasis 
added)). The violation of these fundamental rights by the government 
has deprived Harris Teeter of their profits, i.e., the fruits of their labor. 


Beyond the immediate impact on Harris Teeter, this valuation meth- 
od will curtail economic liberty and produce inconsistent and undesir- 
able results for businesses in this State. Any business that earns a “rate 
of return on the[ir] assets” which is “above industry norms” risks the 
government effectuating an extra-statutory taking of the fruits of their 
labor, and this Court should decline to sanction such action. See King, 
367 N.C. at 408, 758 S.E.2d at 371 (“This Court’s duty to protect fun- 
damental rights includes preventing arbitrary government actions that 
interfere with the right to the fruits of one’s own labor.”). 


I respectfully dissent. 


Chief Justice NEWBY and Justice BARRINGER join in this dissent- 
ing opinion. 


Justice BARRINGER, dissenting. 


I join Justice Berger’s dissent, but nonetheless write separate- 
ly to specifically address the errors of the North Carolina Property 
Tax Commission. 


I. Prologue 
“A tax is a fine for doing well, a fine is a tax for doing wrong .” 
Mark Twain 


In this matter, the North Carolina Property Tax Commission with- 
out any statutory or pertinent legal authority, and perhaps inadvertently 
but nonetheless inexorably, effectively imposes a “success tax” under 
which the taxpayer’s economic success relative to applicable industry 
standards subjects it to higher business personal property valuations 
and thus higher property tax liabilities. This is not sound tax policy nor 
law. It conflicts with the uniform appraisal standard established by our 
constitution and by statute requiring that all personal property “shall 
as far as practicable be appraised or valued at its true value in money.” 
N.C.G.S. § 105-283 (2019). The profitability or revenue production of a 
successful taxpayer should not and, under constitutional and statutory 
principles, cannot impose higher valuation and property tax payments 
vis-a-vis a less successful taxpayer. 


On 
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II. Background 


In this matter, the Commission concluded that the taxpayer had “of- 
fered competent, material, and substantial evidence that the County’s 
value of the subject property substantially exceeded the true value of 
the subject properties, when the [taxpayer] produced evidence tending 
to show that the true value of the subject properties was actually about 
one-third (1/3) less than the County’s value, according to an appraisal de- 
veloped by its expert witness.” Nevertheless, the Commission ultimately 
though circuitously concluded that “[t]he County demonstrated that its 
methods in appraising the subject property produced true values when 
it provided evidence that the true values of the subject property, consid- 
ering all forms of depreciation, was consistent with the County’s values 
for the subject property.” Not surprisingly, the County’s evidence—its 
expert’s appraised valuation—are consistent with the County’s previ- 
ously assessed values. 


Both parties generated value opinions for the subject property 
based on the cost approach, beginning with the original installed costs 
for each item of the subject property, and then made adjustments to the 
cost. Where the value opinions diverge occurs in the consideration of 
“It]he effect of obsolescence on the property,” N.C.G.S. § 105-317.1(a). 
The taxpayer’s appraisal apparently found obsolescence for all the sub- 
ject property due to the current rampant and competitive nature of the 
grocery store industry’s need to upfit every six to seven years. 


The taxpayer’s expert relied on depreciation tables compiled from 
data concerning sales of used equipment and concluded that the dif- 
ference between the equipment new and used as reflected in the table 
calculations is the amount of physical depreciation and obsolescence 
for the property. Essentially, the taxpayer’s position and testimony of its 
expert were that true value in money is the actual market value for the 
used property and pointed to the economic factors of high supply from 
store closures, mergers, and remodeling and minimal demand due to 
fewer store openings. 


On the other hand, the County’s expert deducted physical depre- 
ciation and tested for obsolescence. He employed the income approach 
to test for economic obsolescence. Because he found that the rate of 
return for the subject property exceeded the standard for the industry, 
he concluded that the subject property did not exhibit economic ob- 
solescence. The County’s expert also testified that from his research, 
most companies in the industry with the ability to buy do not buy in the 
secondary market. Thus, in his opinion, the market for used equipment 
is for a buyer who buys everything at once as a continuing operation. 
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Based on any layman’s definition of supply and demand, fewer buyers 
in a used equipment market buying in large quantities should produce 
LOWER prices and thus LOWER “true values.” The Commission agreed 
with the County’s expert, concluding that “[t]he property’s apparent ca- 
pacity to generate income greater than the industry standard is not an 
indication of economic obsolescence.” 


III. Analysis 


While the Commission’s finding appears to be in accord with the tax 
and accounting standards for identifying economic obsolescence, see 
Connor J. Thurman & Robert F. Reilly, What Tax Lawyers Need to Know 
about the Measurement of Functional and Economic Obsolescence in 
the Industrial or Commercial Property Valuation (Part 1), 35 Prac. Tax 
Law. 11, 16-18 (2020), allowing or disallowing an adjustment to a cost 
approach valuation on account of the rate of return for personal prop- 
erty conflicts with the design of a uniform appraisal standard requiring 
that all personal property “shall as far as practicable be appraised or 
valued at its true value in money.” N.C.G.S. § 105-283. 


Decisions of the Commission are reviewed by this Court pursuant to 
N.C.G.S. § 105-345.2. N.C.G.S. § 105-345.2 (2019). “Questions of law re- 
ceive de novo review, while issues such as sufficiency of the evidence to 
support the Commission’s decision are reviewed under the whole-record 
test.” In re Greens of Pine Glen Ltd., 356 N.C. 642, 647 (2003) (citing 
N.C.G.S. § 105-345.2(b)). The issue here—whether a taxpayer’s relative 
economic success is determinative of economic obsolescence for a valu- 
ation of business personal property—is a question of law. 


Section 105-283 of the General Statutes of North Carolina requires uni- 
formity in appraisals for property taxation. N.C.G.S. § 105-283. Specifically, 


[a]ll property, real and personal, shall as far as prac- 
ticable be appraised or valued at its true value in 
money. When used in this Subchapter, the words 
“true value” shall be interpreted as meaning market 
value, that is, the price estimated in terms of money 
at which the property would change hands between a 
willing and financially able buyer and a willing seller, 
neither being under any compulsion to buy or to sell 
and both having reasonable knowledge of all the uses 
to which the property is adapted and for which it is 
capable of being used. 


N.C.G.S. § 105-283. 
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Thus, a valuation of property at true value in money does not con- 
sider who owns the property. See N.C.G.S. § 105-283. Rather, it is the 
valuation in money from a hypothetical transaction in a perfect mar- 
ket—the exchange “between a willing and financially able buyer and a 
willing seller, neither being under any compulsion to buy or to sell and 
both having reasonable knowledge of all the uses to which the property 
is adapted and for which it is capable of being used.” N.C.G.S. § 105-283. 


Economic obsolescence “is a reduction in the value of the prop- 
erty due to the effects, events, or conditions that are external to—and 
not controlled by—the current operation or condition of the taxpayer's 
property.” Connor J. Thurman & Robert F. Reilly, What Tax Lawyers 
Need to Know about the Measurement of Functional and Economic 
Obsolescence in the Industrial or Commercial Property Valuation 
(Part 1), 35 Prac. Tax Law. 11, 13 (2020); see also Obsolescence, Black's 
Law Dictionary (11th ed. 2019) (defining “economic obsolescence” as 
“[o]bsolescence that results from external economic factors, such 
as decreased demand or changed governmental regulations”). Given the 
definitive requirement of an external cause, economic obsolescence is 
unrelated to who owns the property, and logically, the amount of rev- 
enue or net profits generated by the owner of that property is not deter- 
minative of economic obsolescence. 


Therefore, the fact that a specific taxpayer's rate of return on the 
subject property exceeds industry standards does not refute the exis- 
tence of economic obsolescence, and certainly does not justify per se 
higher “true values.” Economic obsolescence has an external cause and 
an immutable internal impact, but it will not necessarily result in under- 
performance relative to industry peers. Cf. In re Colonial Pipeline Co., 
318 N.C. 224, 229, 233-235 (1986) (finding no error in Commission’s ap- 
proval of the Department of Revenue’s refusal to deduct from valuation 
opinion for true value an amount attributable to economic obsolescence 
where taxpayer's expert adjusted valuation by 25.36% on the grounds 
that investors were demanding a rate of return in the market of 14% for 
similar investments but taxpayer's rate of return was limited to 10.45% 
by Federal Energy Regulatory Commission). 


Accordingly, the Commission’s conclusion to this effect, while sup- 
ported by the County’s expert’s testimony, reflects an error of law, ne- 
cessitating remand to the Commission for further proceedings pursuant 
to N.C.G.S. § 105-345.2(b)(4). See N.C.G.S. § 105-345.2(b)(4) (providing 
reversal, remand, or modification of a Commission’s order when the 
“Commission’s findings, inferences, conclusions or decisions are. . . 
[a]ffected by other errors of law”). The Commission ignored the statuto- 
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ry mandate for true value in money required by N.C.G.S. § 105-283 when 
assessing the existence and arguable impact of economic obsolescence. 


The majority overlooks this fundamental error of law. They raise 
that the County’s expert did consider obsolescence, did make some ad- 
justments for obsolescence, and did testify as to his assessment. They 
riddle their opinion with quotes from the North Carolina Department of 
Revenue 2007 Personal Property Appraisal and Assessment Manual. Yet, 
neither a manual issued by the North Carolina Department of Revenue 
nor the County’s expert’s testimony is law. Cf. Midrex Techs., Inc. 
v. N.C. Dep’t of Revenue, 369 N.C. 250, 260 (2016) (giving only “due con- 
sideration” to the manner in which the Secretary of Revenue has inter- 
preted the statutory language at issue in a published bulletin because the 
construction adopted by those who execute and administer the law is 
only persuasive); In re IBM Credit Corp., 201 N.C. App. 348, 353 (2009) 
(rejecting county’s argument that the schedule employed is legal and 
used by all 100 counties because to do so would render tax appeals limit- 
ed to “determining whether or not the proper government schedule was 
employed” rather than applying the burden shifting analysis required by 
our precedent). Thus, when the testimony or publications conflict with 
N.C.G.S. § 105-283, it is this Court’s duty to remand due to a fundamental 
error in law. 


IV. Epilogue 


As Judge Learned Hand of our Federal Second Circuit opined many 
decades ago: “Any one may so arrange his affairs that his taxes shall be 
as low as possible; he is not bound to choose that pattern which will best 
pay the Treasury; there is not even a patriotic duty to increase one’s tax- 
es.” Helvering v. Gregory, 69 F.2d 809, 810 (2d Cir. 1934), aff'd, 293 U.S. 
465 (1935) (quoted in United States v. Carlton, 512 U.S. 26, 36 (1994) 
(O’Connor, J. concurring)). 


Later, Judge Hand expanded this principle in his dissent in 
Commissioner of Internal Revenue v. Newman, 159 F.2d 848 (1947) by 
observing: “Over and over again courts have said that there is nothing 
sinister in so arranging one’s affairs as to keep taxes as low as possible. 
Everybody does so, rich or poor; and all do right, for nobody owes any 
public duty to pay more than the law demands: taxes are enforced exac- 
tions, not voluntary contributions. To demand more in the name of mor- 
als is mere cant.” Jd. at 850-51 (Hand, J., dissenting). 


I respectfully dissent. 


Chief Justice NEWBY and Justice BERGER join in this dissenting 
opinion. 
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ESTATE OF MELVIN JOSEPH LONG, By AND THROUGH 
MARLA HUDSON LONG, ApministRATRIX 
v. 
JAMES D. FOWLER, Inpivipuatty, DAVID A. MATTHEWS, Inprvipua_ty, 
DENNIS F. KINSLER, Inprvipuatty, ROBERT J. BURNS, Inprvipuatty, 
MICHAEL T. VANCOUR, INprvipuaLty, AnD MICHAEL S. SCARBOROUGH, InprvipuALLy 


No. 303A20 
Filed 13 August 2021 


1. Immunity—sovereign—individual versus official capacity— 
dismissal improper 
In a wrongful death action filed against individual employees of 
a state university, the trial court erred by dismissing the action after 
determining that the employees were entitled to sovereign immu- 
nity based on their status as state employees, since the employees 
were sued in their individual capacities, even if their alleged negli- 
gent acts were performed in the scope of their employment. 


2. Negligence—sufficiency of pleading—proximate cause—burst 
pipes 
In a wrongful death action filed against individual employees of 
a state university, the complaint adequately pled proximate cause 
through allegations that the employees knew or should have known, 
given warning signs posted outside a chiller, that their negligent acts 
in failing to properly drain the chiller and refill it with antifreeze 
could cause injury in the event the pipe froze and became pressur- 
ized. Therefore, the trial court improperly dismissed the action for 
failure to state a claim. 


3. Damages and Remedies—punitive—sufficiency of pleading— 
willful or wanton conduct 
In a wrongful death action filed against individual employees of 
a state university, the complaint contained sufficient allegations to 
put defendants on notice for punitive damages, based on willful and 
wanton conduct (N.C.G.S. § 1D-15(a)), where the allegations stated 
that defendants’ negligent acts or omissions in failing to properly 
drain a chiller and refill it with antifreeze, particularly given warning 
signs posted on the chiller, could cause injury in the event the pipe 
froze and became pressurized, and that their conduct demonstrated 
a conscious disregard of the safety of others. 


Justice BERGER dissenting. 
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Chief Justice NEWBY and Justice BARRINGER join in this dissent- 
ing opinion. 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a divided 
panel of the Court of Appeals, 270 N.C. App. 241 (2020), reversing an 
order entered on 3 May 2019 by Judge Josephine K. Davis in Superior 
Court, Person County, and remanding to the trial court. Heard in the 
Supreme Court on 18 May 2021. 


Hardison & Cochran, PLLC, by John Paul Godwin; and Sanford 
Thompson, PLLC, by Sanford Thompson IV, for plaintiff-appellee. 


Parker Poe Adams & Bernstein LIP, by Jonathan E. Hall and 
Patrick M. Meacham; and Joshua H. Stein, Attorney General, by 
Melissa K. Walker, Assistant Attorney General, Shannon Cassell, 
Civil Bureau Chief, and Sarah G. Boyce, Deputy Solicitor General, 
Sor defendant-appellants. 


EARLS, Justice. 


This case raises the question of whether the estate of an individual 
killed by the allegedly negligent acts of State employees can proceed in 
state court to assert wrongful death claims against those employees 
in their individual capacities or whether such a suit is barred by the 
doctrine of sovereign immunity. Following our precedent, sovereign im- 
munity does not apply to suits against state employees in their individual 
capacities. We therefore hold that the trial court erred in dismissing the 
complaint on those grounds. 


The tragic event giving rise to plaintiff's claims occurred on the 
morning of 20 January 2017, when Melvin Joseph Long was working to 
reconnect a trailer-mounted chiller on the campus of North Carolina 
State University (NCSU). To do so, he needed to remove metal flanges 
that capped two water pipes on the chiller. However, unbeknownst to 
Mr. Long, the pipes had become filled with pressurized gas after water in 
the pipes froze and the pipes cracked. As he began to loosen one of the 
metal flanges, it shot off the water pipe and hit him in the face with great 
force. Mr. Long died from his injuries five days later, on 25 January 2017. 


Following his death, Mr. Long’s estate brought the present action 
against James D. Fowler, David A. Matthews, Dennis F. Kinsler, Robert 
J. Burns, Michael T. Vancour, and Michael S. Scarborough (defendants), 
NCSU employees who had worked on the chiller during the months 
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before Mr. Long’s injury and, according to plaintiff's allegations, caused 
his injury. In addition to arguing that the complaint failed to allege sub- 
stantive elements of Mr. Long’s claims, defendants have asked us to hold 
that Mr. Long’s claims are brought against defendants in their official 
capacities or, in the alternative, that claims such as those brought by 
Mr. Long are necessarily claims against the State that cannot be brought 
against defendants in their individual capacities. Doing so would require 
us to overturn several decades of this Court’s precedent establishing 
that claims brought against State employees in their individual capaci- 
ties are not subject to the doctrine of sovereign immunity. However, we 
are constrained to promote the “stability in the law and uniformity in 
its application” which may only be achieved through “respect for the 
opinions of our predecessors.” Wiles v. Welparnel Constr. Co., 295 N.C. 
81, 85 (1978). 


The tie between injury and remedy is so fundamental to our law 
that it is enshrined in the first article of our state constitution—“every 
person for an injury done him in his lands, goods, person, or reputation 
shall have remedy by due course of law.” N.C. Const. art. I, § 18. Hewing 
close to our precedent in this case maintains the general principle that 
the law provides remedies to injured persons. Cf. Wirth v. Bracey, 258 
N.C. 505, 508 (1963) (“The obvious intention of the General Assembly in 
enacting the Tort Claims Act was to enlarge the rights and remedies of 
a person injured by the actionable negligence of an employee of a State 
agency while acting in the course of his employment.”). By preserving 
remedies in tort, we “deter certain kinds of conduct by imposing liability 
when that conduct causes harm.” Haarhuis v. Cheek, 255 N.C. App. 471, 
480 (2017) (quoting Dan B. Dobbs, Paul T. Hayden & Ellen M. Bublick, 
The Law of Torts § 14 (2d ed. 2011)). As we have previously stated, 
“[t]here can be little doubt that immunity fosters neglect and breeds irre- 
sponsibility, while liability promotes care and caution.” Rabon v. Rowan 
Mem Hosp., Inc., 269 N.C. 1, 13 (1967). Defendants in this case were 
sued in their individual capacities, and the complaint adequately stated 
claims for the tort relief sought by Mr. Long’s estate. As a result, the trial 
court erroneously granted defendant’s motion to dismiss, and we affirm 
the decision of the Court of Appeals reversing that order. 


I. Background 


Since this case comes to us on the trial court’s order granting a mo- 
tion to dismiss pursuant to Rules 12(b)(1), 12(b)(2), and 12(b)(6) of the 
North Carolina Rules of Civil Procedure, we accept the allegations in 
the complaint as true. Corwin v. British Am. Tobacco PLC, 371 N.C. 605, 
611 (2018) (Rule 12(b)(1)); Parker v. Town of Erwin, 243 N.C. App. 84, 
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96 (2015) (Rule 12(b)(2)); Bridges v. Parrish, 366 N.C. 539, 541 (2013) 
(Rule 12(b)(6)). 


The Complaint alleges that in December 2016, NCSU owned, operat- 
ed, and used a large, trailer-mounted chiller. Around 21 December 2016, 
one or more of defendants, pursuant to a work order completed during 
the course of their employment, shut the chiller down, disconnecting 
its power and water sources. At that time, they drained water from the 
chiller. However, two signs on the chiller contained a warning indicat- 
ing that it was “not possible to drain all water” from the chiller and that 
the chiller “must be drained and refilled with” antifreeze solution 
“(flor freeze protection during shut-down.” Similarly, the chiller’s operat- 
ing manual instructed that the chiller should be filled with antifreeze to 
“prevent freeze-up damage to the cooler tubes.” Defendants did not put 
antifreeze into the chiller. 


Almost two weeks later, on 3 January 2017, one or more defen- 
dants tightly secured heavy metal flanges, weighing approximately 13.1 
pounds, to the ends of the chiller’s water pipes to cap the pipes. A few 
days after that, the area experienced a hard freeze, with temperatures 
falling as low as nine degrees Fahrenheit. Water remaining in the pipes 
froze and ruptured the pipes, which caused the pipes to fill with a pres- 
surized refrigerant gas. The gas built up in the pipes behind the metal 
flanges, and the pipes became pressurized. 


On 20 January 2017, Mr. Long attempted to loosen the flanges on the 
chiller pipes so that the chiller could be reconnected. As he began doing 
so, one of the flanges flew off the end of the pipe, propelled by the pres- 
surized refrigerant gas, and struck him in the face. The flange knocked 
off part of Mr. Long’s skull, and he died five days later. 


Marla Hudson Long, Mr. Long’s wife and the personal representative 
of Mr. Long’s estate, filed the instant action in Superior Court, Person 
County, on 13 November 2018. On 19 February 2019, defendants filed a 
motion to dismiss pursuant to Rules 12(b)(1), 12(b)(2), and 12(b)(6) of 
the North Carolina Rules of Civil Procedure, arguing that the trial court 
lacked jurisdiction over the subject matter and over the person of de- 
fendants and that the complaint failed to state a claim upon which relief 
could be granted. On 21 February 2019, defendants filed their answer 
and defenses. Following a hearing on 8 April 2019, the trial court granted 
defendants’ motion to dismiss in an order filed 3 May 2019. 


Following the trial court’s order granting defendants’ motion to dis- 
miss, the estate appealed to the Court of Appeals. The Court of Appeals 
reversed the trial court’s order in a divided decision, holding that 
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defendants, employees of NCSU, had been sued in their individual ca- 
pacities and were therefore not entitled to the defense of sovereign 
immunity and that the complaint had adequately stated claims for 
negligence and gross negligence. Estate of Long v. Fowler, 270 N.C. 
App. 241, 250, 252-53 (2020). The dissent, on the other hand, would 
have held that the complaint failed to adequately plead negligence or 
gross negligence and that defendants were entitled to sovereign im- 
munity because the allegedly negligent actions occurred within the 
scope of their employment as public employees. Id. at 254-55, 257 
(Tyson, J., dissenting). 


Before this Court, defendants assert that they are being sued in their 
official capacities and that the suit is actually one against NCSU, which is 
entitled to sovereign immunity. They also argue that the complaint fails 
to state claims for negligence and gross negligence because it does not 
allege facts establishing proximate cause, and that the complaint fails 
to adequately allege claims for punitive damages. We reject these argu- 
ments and affirm the Court of Appeals. A suit against State employees is 
not subject to the doctrine of sovereign immunity when brought against 
the employees in their individual capacities. The complaint in this case 
indicates that it is brought against defendants in their individual capaci- 
ties. Moreover, the complaint adequately alleges that Mr. Long’s injury 
was proximately caused by defendants’ conduct and adequately alleges 
that defendants acted with the requisite willful or wanton conduct to 
support a claim for punitive damages. 


II. Analysis 
A. Sovereign immunity 


[1] When reviewing a trial court’s order granting a motion to dismiss 
pursuant to Rule 12(b)(1), “we apply de novo review, accepting the al- 
legations in the complaint as true and viewing them in the light most 
favorable to the non-moving party.” Corwin, 371 N.C. at 611.1 We review 
de novo “[q]luestions of law regarding the applicability of sovereign or 
governmental immunity.” Wray v. City of Greensboro, 370 N.C. 41, 47 


1. As was the case in Teachy v. Coble Dairies, Inc., we need not decide whether a mo- 
tion to dismiss on the basis of sovereign immunity is properly designated as a Rule 12(b)(1) 
motion or a Rule 12(b)(2) motion. See Teachy v. Coble Dairies, Inc., 306 N.C. 324, 328 (1982) 
(stating that “the distinction becomes crucial in North Carolina because” a denial of a Rule 
12(b)(2) motion is immediately appealable by statute while a denial of a Rule 12(b)(1) 
motion is not). Here, the motion to dismiss was granted, and neither Ms. Long’s appeal 
to the Court of Appeals nor defendants’ appeal to this Court was an interlocutory appeal. 
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(2017) (alteration in original) (quoting Irving v. Charlotte-Mecklenburg 
Bad. of Educ., 368 N.C. 609, 611 (2016)). 


Defendants are not entitled to the defense of sovereign immunity 
merely because they are State employees, even when the tortious con- 
duct is alleged to have occurred during the scope of their employment. 
Miller v. Jones, 224 N.C. 783, 787 (1945) (“The mere fact that a person 
charged with negligence is an employee of others to whom immunity 
from liability is extended on grounds of public policy does not thereby 
excuse him from liability for negligence in the manner in which his du- 
ties are performed, or for performing a lawful act in an unlawful man- 
ner.”); see also Isenhour v. Hutto, 350 N.C. 601, 609 (1999) (stating that 
it is irrelevant whether allegations of tortious conduct relate to a public 
employee defendant’s official duties “[b]ecause public employees are 
individually liable for negligence in the performance of their duties”); 
Meyer v. Walls, 347 N.C. 97, 108 (1997) (“Therefore, the fact that defen- 
dants may have been acting as agents of the State does not preclude a 
claim against defendants.”).2 However, as defendants correctly note, 
a suit against a State employee in that employee’s official capacity is a 
suit against the State and therefore subject to the doctrine of sovereign 
immunity. See Isenhour, 350 N.C. at 608 (“A suit against a defendant 
in his individual capacity means that the plaintiff seeks recovery from 
the defendant directly; a suit against a defendant in his official capac- 
ity means that the plaintiff seeks recovery from the entity of which the 
public servant defendant is an agent.” (quoting Meyer, 347 N.C. at 110)). 
As a result, as defendants acknowledge, the threshold question in this 
case is whether defendants are being sued in their individual or in their 
official capacities.? 


2. It is inconsistent with a fair reading of any of our precedents establishing that 
sovereign immunity is unavailable to a State employee sued in his or her individual capac- 
ity to suggest that the law is “less than clear,” on this point. See, e.g., Mullis v. Sechrest, 
347 N.C. 548, 551 (1998) (“[T]he threshold issue to be determined” when evaluating what 
immunity defense are available “is whether [the] defendant [ ] is being sued in his official 
capacity, individual capacity, or both”); see also Trey Allen, Local Government Immunity 
to Lawsuits in North Carolina, (Inst. of Gov't, Univ. of N.C. at Chapel Hill, Oct. 2018, at 
5-6) (“Under current case law, governmental immunity is not a defense to tort claims al- 
leged against officers or employees in their individual capacities.”). 


3. The dissent wrongly posits that “the distinction between official and individual 
capacity conflicts with the concept of waiver of the State’s sovereign immunity.” In fact, 
the distinction between an “official” and “individual capacity” suit has been recognized 
as determinative when examining assertions of sovereign immunity by both the State of 
North Carolina under State law, as detailed above, and in claims arising under federal law. 
As we explained in Corwm, 
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B. Individual or official capacity 


It is abundantly clear from the complaint that defendants are being 
sued in their individual capacities. “It is a simple matter for attorneys to 
clarify the capacity in which a defendant is being sued. Pleadings should 
indicate in the caption the capacity in which a plaintiff intends to hold 
a defendant liable.” Mullis v. Sechrest, 347 N.C. 548, 554 (1998). Here, 
the caption of the complaint lists each named defendant followed by 
“Individually” after each name. Moreover, the first line of the complaint 
indicates that the plaintiff is “complaining of the defendants in their 
individual capacities, jointly and severally.” The prayer for relief seeks 
relief against defendants “jointly and/or severally” after “having stated 
claims against the defendants, individually and jointly.” This is further 
indication that the complaint states claims against defendants in their 
individual capacities. See id. (“Finally, in the prayer for relief, plaintiffs 
should indicate whether they seek to recover damages from the defen- 
dant individually or as an agent of the governmental entity.”). 


Importantly, the prayer for relief does not seek injunctive relief 
implicating the exercise of governmental power—it instead seeks only 
compensatory and punitive damages against the individual defendants. 
See id. at 552 (discussing the distinction between official and individual 
capacity claims and noting that “seek[ing] an injunction requiring the 
defendant to take an action involving the exercise of a governmental 
power” is indicative of an official capacity suit (quoting Meyer, 347 N.C. 
at 110)). When, as in the instant case, the complaint seeks monetary 
damages, the claim “is an individual-capacity claim” if “the complaint 


[S]tate governmental officials can be sued in their indi- 
vidual capacities for damages under [42 U.S.C. §] 1983. 
... [U)nlike a suit against a state official in his official 
capacity, which is basically a suit against the official office 
and therefore against the State itself, a suit against an indi- 
vidual who happens to be a governmental official but is not 
acting in his official capacity is not imputed to the State. 
Such individuals are sued as individuals, not as govern- 
mental employees. Presumably, they are personally liable 
for payment of any damages awarded. 


Corum v. Univ. of N. Carolina Through Bd. of Governors, 330 N.C. 761, 772 (1992); ef. 
Lewis v. Clarke, 137 S. Ct. 1285, 1291 (2017) (“The identity of the real party in interest 
dictates what immunities may be available. Defendants in an official-capacity action may 
assert sovereign immunity. .. . But sovereign immunity does not erect a barrier against 
suits to impose individual and personal liability.”) (internal quotation marks omitted). 
Recognizing the distinction between official and individual capacity claims in no way “con- 
flicts with the concept of waiver of the State’s sovereign immunity” because there is no 
sovereign immunity to assert when the defendant is sued in his or her individual capacity. 


q 16 


q17 


q 18 


IN THE SUPREME COURT 145 


EST. OF LONG v. FOWLER 
[378 N.C. 138, 2021-NCSC-81] 


indicates that the damages are sought... . from the pocket of the individ- 
ual defendant.” Meyer, 347 N.C. at 110 (quoting Anita R. Brown-Graham 
& Jeffrey S. Koeze, Immunity from Personal Liability under State Law 
for Public Officials and Employees: An Update, Loc. Gov’t L. Bull. 67 
CInst. of Gov't, Univ. of N.C. at Chapel Hill), Apr. 1995, at 7). 


Defendants have argued that they are being sued in their official 
capacities, and not in their individual capacities, because their allegedly 
tortious conduct was performed in the scope and course of their em- 
ployment. However, 


[w]hether the allegations relate to actions outside 
the scope of defendant’s official duties is not relevant 
in determining whether the defendant is being sued in 
his or her official or individual capacity. To hold other- 
wise would contradict North Carolina Supreme Court 
cases that have held or stated that public employees 
may be held individually liable for mere negligence in 
the performance of their duties. 


Meyer, 347 N.C. at 111. 


Defendants have also argued that “the course of proceedings” in- 
dicates that the suit is brought against defendants in their official ca- 
pacities, not in their individual capacities. However, we need not look to 
“the course of proceedings” when “the complaint . . . clearly specif[ies] 
whether the defendants are being sued in their individual or official 
capacities.” Mullis, 347 N.C. at 552 (quoting Kentucky v. Graham, 473 
U.S. 159, 167 n.14 (1985)). As indicated above, the complaint in this case 
clearly indicates that defendants are being sued in their individual ca- 
pacities. There is no ambiguity in the complaint which would require 
us to look to the course of proceedings to determine in what capacity 
defendants are being sued. 


Essentially, defendants assert that this suit is one against the State 
because Ms. Long has also sued NCSU in the Industrial Commission. 
However, “the fact that the Tort Claims Act provides for subject mat- 
ter jurisdiction in the Industrial Commission over a negligence claim 
against the State does not preclude a claim against defendants in 
Superior Court.” Meyer, 347 N.C. at 108. “A plaintiff may maintain both a 
suit against a state agency in the Industrial Commission under the Tort 
Claims Act and a suit against the negligent agent or employee in the 
General Court of Justice for common-law negligence.” Jd. (citing Wirth, 
258 N.C. at 507-08). 
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Finally, defendants asserted at oral argument that regardless of 
whether the complaint attempts to state claims against defendants in 
their individual capacities, the General Assembly has “taken off the ta- 
ble” suits against individual employees for conduct within the scope of 
their employment. Defendants assert that the suit is actually brought 
against them in their official capacities because the General Assembly 
has passed a law of general applicability which causes the State to pay 
judgments in actions brought against State employees. In defendants’ 
view, any other conclusion would “subvert the General Assembly’s ef- 
forts to route these kinds of tort claims to the Industrial Commission.” 
We can divine no such intent from the statutes that defendants cite. 


By statute, the General Assembly has provided that “upon request 
of an employee or former employee, the State may provide for the de- 
fense of any civil or criminal action or proceeding brought against him in 
his official or individual capacity, or both, on account of an act done or 
omission made in the scope and course of his employment as a State em- 
ployee.” N.C.G.S. § 143-300.8 (2019). In such a case, the State has set out 
its intention to “pay (i) a final judgment awarded in a court of competent 
jurisdiction against a State employee or (ii) the amount due under a set- 
tlement of the action under this section.” N.C.G.S. § 143-300.6(a) (2019). 
Defendants argue that these two statutes indicate that an action against 
a State employee which the State chooses to defend is in actuality an ac- 
tion against the State entitled to sovereign immunity and required to be 
brought in the Industrial Commission pursuant to the State Tort Claims 
Act. See N.C.G.S. § 148-291(a) (2019) (“The North Carolina Industrial 
Commission is hereby constituted a court for the purpose of hearing 
and passing upon tort claims against the State Board of Education, the 
Board of Transportation, and all other departments, institutions and 
agencies of the State.”). 


The interpretation urged by defendants is belied by the text of the 
statutes themselves. The provision permitting the payment of judgments 
and settlements against State employees expressly provides that “[t]his 
section does not waive the sovereign immunity of the State with respect 
to any claim.” N.C.G.S. § 143-300.6(a). If, as defendants claim, actions 
against State employees which the State has elected to defend are en- 
titled to sovereign immunity protections and may only proceed in the 
Industrial Commission, there would have been no need for the General 
Assembly to specify that judgments or settlements paid in that context 
are not a waiver of the State’s sovereign immunity. If defendants were 
correct, there would be no danger that the payment of a judgment or 
settlement in such an action could constitute a waiver of the State’s sov- 
ereign immunity—the payment would have been made in an Industrial 
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Commission action pursuant to the State’s limited waiver of immunity 
in the State Tort Claims Act. The General Assembly would have had no 
reason to specify that the payment of a judgment or settlement on behalf 
of a State employee “does not waive the sovereign immunity of the State 
with respect to any claim.” See N.C.G.S. § 143-300.6(a). Adopting defen- 
dants’ argument would necessitate the conclusion that section 143-300.6 
contains superfluous language—this conclusion is fatal to their claim. 
See State v. Morgan, 372 N.C. 609, 614 (2019) (“[A] statute may not be 
interpreted ‘in a manner which would render any of its words superflu- 
ous.’ ” (quoting State v. Coffey, 336 N.C. 412, 417 (1994))). 


More broadly, the statutory scheme referenced by defendants would 
not exist if actions against State employees in their individual capacities 
were subject to the doctrine of sovereign immunity. “[T]he Tort Claims 
Act applies only to actions against state departments, institutions, and 
agencies and does not apply to claims against officers, employees, invol- 
untary servants, and agents of the State.” Meyer, 347 N.C. at 107. As a re- 
sult, no action could be maintained in the Industrial Commission against 
the individual defendants being sued in the instant action. However, sec- 
tion 143-300.6 of our General Statutes contemplates the payment by the 
State of “a final judgment awarded in a court of competent jurisdiction 
against a State employee.” N.C.G.S. § 143-300.6(a). If these actions could 
only be brought in the Industrial Commission, which has no jurisdiction 
over the individual defendants, there would have been no need for the 
General Assembly to provide for the payment of judgments against State 
employees in any “court of competent jurisdiction”—no such judgments 
would exist. Jd. If the General Assembly had intended that tort claims 
against State employees be decided in the Industrial Commission, it 
would not have written a statute that specifically allowed for the State 
to pay “a final judgment awarded in a court of competent jurisdiction 
against a State employee.” Jd. 


Two more considerations guide our decision on this point. First, 
adopting defendants’ argument would require overruling our prior deci- 
sions holding that actions against public employees are not subject to 
the doctrine of sovereign immunity—decisions issued both before and 
after the enactment of statutory provisions providing for defense by the 
State of actions against State employees and the payment by the State of 
judgments against State employees. See Wirth, 258 N.C. at 508 (stating 
in 1963 that the Tort Claims Act permits a suit against a state agency in 
the Industrial Commission without abrogating a plaintiff’s right to bring 
an action against the employee of such an agency, who remains “per- 
sonally liable for his own actionable negligence”); Meyer, 347 N.C. at 
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108 “Furthermore, the fact that the Tort Claims Act provides for sub- 
ject matter jurisdiction in the Industrial Commission over a negligence 
claim against the State does not preclude a claim against defendants in 
Superior Court.”). 


Second, we note that the State’s decision to defend a State employ- 
ee for actions in the scope and course of employment is discretionary. 
See N.C.G.S. § 143-300.3. We decline to adopt an interpretation of our 
statutes which would create serious notice problems for plaintiffs who 
cannot know whether the State will choose to defend an action against 
a particular employee, which defendants assert would trigger sovereign 
immunity and preclude a remedy in superior court. Even assuming that 
defendants’ interpretation was reasonable, we would avoid it. See In re 
Arthur, 291 N.C. 640, 642 (1977) (“Where one of two reasonable con- 
structions will raise a serious constitutional question, the construction 
which avoids this question should be adopted.”). For all of these rea- 
sons, we conclude that the trial court erred by granting defendants’ mo- 
tion to dismiss pursuant to Rules 12(b)(1) and 12(b)(2) on the basis of 
defendants’ arguments pertaining to sovereign immunity. 


C. Failure to state a claim 


“Our review of the grant of a motion to dismiss under Rule 12(b)(6) 
of the North Carolina Rules of Civil Procedure is de novo.” Bridges, 366 
N.C. at 541. Our task is to determine “whether the allegations of the com- 
plaint, if treated as true, are sufficient to state a claim upon which relief 
can be granted under some legal theory.” Jd. (quoting Coley v. State, 360 
N.C. 493, 494-95 (2006)). Defendants argue that Mr. Long failed to al- 
lege that his injury was a reasonably foreseeable result of their conduct 
and that the complaint therefore did not sufficiently establish the ele- 
ment of proximate cause. Defendants also argue that the complaint did 
not adequately allege the willful or wanton conduct needed to support a 
claim for punitive damages. We reject both arguments and hold that the 
trial court erred in granting defendants’ motion to dismiss pursuant to 
Rule 12(b)(6). 


1. Proximate cause 


[2] Defendants argue that the complaint fails to allege that Mr. Long’s 
injury was a reasonably foreseeable consequence of defendants’ ac- 
tions. At oral argument, defendants asserted that there is nothing in the 
complaint suggesting that they should have known that their conduct 
could possibly result in the chiller freezing up and pressurizing, thereby 
causing injury. We conclude that the complaint sufficiently alleges that 
defendants’ actions proximately caused Mr. Long’s injury. 
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In a common law negligence claim, “[i]t is sufficient if by the exer- 
cise of reasonable care the defendant might have foreseen that some 
injury would result from his conduct or that consequences of a gener- 
ally injurious nature might have been expected. Usually the question of 
foreseeability is one for the jury.” Fussell v. N.C. Farm Bureau Mut. Ins. 
Co., 364 N.C. 222, 226 (2010) (alteration in original) (quoting Slaughter 
v. Slaughter, 264 N.C. 732, 735 (1965)). 


Defendants argue that the complaint “failed to include requisite al- 
legations of fact that a reasonably foreseeable consequence of defen- 
dants’ alleged failure to properly drain water from the chiller unit’s pipes 
would be a chemical reaction that could lead to a pressurized explo- 
sion of sufficient force to propel a 13-pound metal flange at a person’s 
head.” However, there is nothing surprising about the fact that water 
left in pipes that are subjected to freezing temperatures may freeze and 
cause the pipes to burst. Defendants’ description of this phenomenon 
as “a chemical reaction” does not make the result any less foreseeable. 
This unsurprising fact is underscored by two signs on the outside of the 
chiller that read 


FREEZE WARNING! 

It is not possible to drain 
all water from this heat 
exchanger! For freeze 
protection during shut- 
down, exchanger must 
be drained and refilled 
with 5 gals Glycol min. 
80GX504736- 
TRAPPED WATER! 


By comparison, the work order attached to the complaint indicates 
that defendants were instructed to “drain and secure carrier chiller for 
relocation.” Given that the work order instructed defendants to “drain” 
the chiller, and that the notice on the chiller specified that it could not be 
completely drained and it “must be drained and refilled” with antifreeze, 
defendants were on notice that a necessary part of the task they were 
instructed to complete was ensuring that antifreeze was added to the 
chiller. As a result, it is irrelevant that the work order did not specifically 
instruct defendants to “winterize” the chiller—the complaint alleges suf- 
ficient facts that, if true, indicate defendants were on notice that they 
must refill the chiller with antifreeze after draining it. The work order 
did not need to set out every step required to execute the task properly 
and safely. 
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The complaint alleges that each defendant improperly drained wa- 
ter from the chiller, leaving water inside. It alleges that notices on the 
chiller warned that it was not possible to drain all water from the chiller 
and that the chiller must be filled with antifreeze to prevent freezing. 
The complaint alleges that defendants failed to fill the chiller with an- 
tifreeze. The complaint alleges that as a result of this failure, the pipes 
froze and ruptured. The complaint further alleges that each defendant 
knew or should have known that this could happen and that the pipes 
would become pressurized as a result. Finally, the complaint alleges that 
the pressure in the pipes caused one of the 13-pound metal flanges 
that defendants allegedly placed on the ends of the pipes to fly off, re- 
sulting in injuries that caused Mr. Long’s death. 


The complaint adequately alleged that defendants either knew 
or should have known that their conduct would cause damage to the 
chiller that might leave it in a dangerous state, that defendants in fact 
caused the damage through their actions, and that injury in fact result- 
ed. This was sufficient, under principles of notice pleading, to “give the 
substantive elements of a legally recognized claim.” Estate of Savino 
v. Charlotte-Mecklenburg Hosp. Auth., 375 N.C. 288, 297 (2020) (quot- 
ing Raritan River Steel Co. v. Cherry, Bekaert & Holland, 322 N.C. 200, 
205 (1988)). “[P]roximate cause is ordinarily a question of fact for the 
jury, to be solved by the exercise of good common sense in the consid- 
eration of the evidence of each particular case.” McAllister v. Khie Sem 
Ha, 347 N.C. 638, 645 (1998) (alteration in original) (quoting Williams 
v. Carolina Power & Light Co., 296 N.C. 400, 403 (1979)). At this stage 
of the trial, dismissal is not warranted and plaintiff is entitled to proceed 
in the litigation which will determine whether the evidence bears out the 
allegations of proximate cause contained in the complaint. 


2. Punitive damages 


[3] As an initial matter, we need to be clear about the statutory stan- 
dards for recovery of punitive damages applicable here. See N.C.G.S. 
§ 1D-15 (2019). There is some suggestion in the briefs that for purposes 
of punitive damages, gross negligence is equivalent to willful or wan- 
ton conduct. However, our law now provides that “[p]unitive damages 
may be awarded only if the claimant proves” that either fraud, malice, or 
“[w]illful or wanton conduct” occurred and related to the injury. N.C.G.S. 
§ 1D-15(a). As used here, “ ‘[w]illful or wanton conduct’ means more 
than gross negligence” and is defined as “the conscious and intentional 
disregard of and indifference to the rights and safety of others, which 
the defendant knows or should know is reasonably likely to result in 
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injury, damage, or other harm.” N.C.G.S. § 1D-5 (2019). The complaint 
alleges that each defendant is liable in negligence and gross negligence 
for compensatory damages and separately that punitive damages should 
be awarded. As to the punitive damages claims, we consider whether the 
complaint “gives sufficient notice of events or transactions to allow the 
adverse party to understand the nature and basis for the claim[s] [of pu- 
nitive damages for willful or wanton conduct], to allow him to prepare 
for trial, and to allow for the application of res judicata.” Henry v. Deen, 
310 N.C. 75, 85 (1984). We conclude that it does. Because willful or wan- 
ton conduct is a higher standard than gross negligence, this inquiry obvi- 
ates any need to separately determine whether the complaint adequately 
states a claim for gross negligence. See Estate of Savino, 375 N.C. at 300 
(“[W]illful and wanton and reckless conduct is still a higher degree of 
negligence or a greater degree of negligence than the negligence of gross 
negligence... .” (quoting Crow v. Ballard, 263 N.C. 475, 477 (1965)). 


In their brief, defendants argue that the allegations in the complaint 
do not rise to the level of “willful or wanton conduct” necessary to sus- 
tain a claim for punitive damages in the absence of fraud or malice. See 
N.C.G.S. § 1D-15(a). They argue that the complaint contains no allega- 
tions creating a factual basis for the “inference that NCSU’s employees 
knew or should have known about the risk of pressurized gas build-up 
in the chiller’s water pipes.” In defendants’ view, the allegations of the 
complaint fail to state a claim for punitive damages because they do 
not establish that defendants were on notice that their actions might 
cause injury. 


Defendants went further at oral argument, contending that be- 
cause the allegations in the complaint “at most” support the inference 
that defendants should have known that their conduct could cause in- 
jury, the complaint is insufficient to state a claim for punitive damages. 
Defendants argued that the “willful or wanton conduct” necessary to 
establish gross negligence requires actual knowledge of the possibility 
of injury. 


As noted above, a claim for punitive damages may be based on al- 
legations of fraud, malice, or “[w]illful or wanton conduct.” N.C.G.S. 
§ 1D-15(a). Here, where there are no allegations of fraud or malice, the 
punitive damages claims are based on the aggravating factor of willful or 
wanton conduct. Notice pleading principles are applicable to claims for 
punitive damages. Shugar v. Guill, 304 N.C. 332, 337-38 (1981). Under 
those principles, there must be “sufficient information in the complaint 
from which defendant [can] take notice and be apprised of ‘the events 
and transactions which produce the claim to enable [him] to understand 
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the nature of it and the basis for it.’” Id. at 338 (second alteration in orig- 
inal) (quoting Sutton v. Duke, 277 N.C. 94, 104 (1970)). The complaint 
need not lay out the “detailed and specific facts giving rise to punitive 
damages.” Henry, 310 N.C. at 85 (citing Sutton, 277 N.C. at 102). 


As to each of the six defendants, the complaint alleges that the de- 
fendant’s “acts and/or omissions . . . demonstrated a conscious or in- 
tentional disregard or indifference to the rights and safety of others, 
including Joe Long, which [that defendant] knew, or should have known, 
would be reasonably likely to result in injury or death and as such con- 
stituted willful or wanton conduct.” The “acts and/or omissions” of each 
defendant are described as follows: 


a. He improperly drained water from the Carrier 
chiller; 


b. He did not fill the Carrier chiller with glycol, 
ethylene glycol or some other anti-freeze after 
draining water from it; 


c. He left the Carrier chiller outside when he knew 
or should have known there was still water in the 
cooler tubes; 


d. He left the Carrier chiller outside when there 
was water in the cooler tubes when the tempera- 
ture dropped below freezing; 


e. He capped the inlet water pipe and the out- 
let water pipe of the Carrier chiller with metal 
flanges when he knew or should have known the 
cooler tubes could be damaged and the water 
tubes and pipes could become pressurized; 


f. He allowed the inlet water pipe and the out- 
let water pipe of the Carrier chiller to remain 
capped when he knew, or should have known, 
pressure could build up inside the chiller; 


g. He did not consult the labels on the Carrier 
chiller . . . when he shut-down, disconnected, 
drained, or capped the Carrier chiller; 


h. He did not follow the labels . . . when he shut- 
down, disconnected, drained, or capped the 
Carrier chiller; 
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He did not consult the Winter Shutdown instruc- 
tions of the Operating Manual of the Carrier 
chiller . . . when he shut-down, disconnected, 
drained, or capped the Carrier chiller; 


He did not follow the Winter Shutdown instruc- 
tions of the Operating Manual . . . when he shut- 
down, disconnected, drained, or capped the 
Carrier chiller; 


He ordered shut-down, disconnection, draining, 
and capping of the Carrier chiller in the winter- 
time without following the instructions on the 
labels, the Operating Instruction Manual, or oth- 
erwise exercising reasonable care; 


He directed shut-down, disconnection, draining, 
and capping of the Carrier chiller in the winter- 
time without following the instructions on the 
labels, the Operating Instruction Manual, or oth- 
erwise exercising reasonable care; 


He supervised one or more of the other defen- 
dants in the shut-down, disconnection, draining, 
or capping of the Carrier chiller in the wintertime 
without following the instructions on the labels, 
the Operating Instruction Manual, or otherwise 
exercising reasonable care; 


He did not warn Joe Long that the Carrier chiller 
had been shut down in the winter contrary to 
reasonable safe procedures and that there was 
high pressure gas behind the metal flanges; 


He did not warn anyone with Joe Long’s 
employer, Quate Industrial Service, Inc., that 
the Carrier chiller had been shut down in the 
winter contrary to reasonable safe procedures 
and that there was high pressure gas behind the 
metal flanges; 


He failed to exercise reasonable care during 
winter shut-down of the Carrier chiller in such 
a way that the chill water tubes were damaged 
by freezing and allowed to become pressurized 
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and then capped the inlet water pipe and the out- 
let water pipe so that the Carrier chiller became 
ultra-hazardous; 


q. He did not exercise reasonable care to prevent 
the metal flange from becoming exposed to pres- 
sure from the inside of the chiller; 


r. He was otherwise negligent as will be shown 
through discovery and proven at the trial of 
this action. 


As to each defendant, the complaint alleges that the defendant, ei- 
ther knowingly or with reckless disregard of the consequences of his 
actions, left the chiller in such a condition that it was likely to seriously 
injure the next person who came along to work on it. The complaint spe- 
cifically alleges that each defendant knew or should have known that the 
chiller’s tubes would become damaged in cold weather (knowledge un- 
derscored by notices attached to the chiller), and thereby become pres- 
surized. The complaint further alleges that each defendant capped the 
pipes when each defendant knew or should have known that the pipes 
would become pressurized. Moreover, the complaint alleges that each 
defendant’s actions “demonstrated a conscious or intentional disregard 
or indifference to the rights and safety of others, including Joe Long, 
which [that defendant] knew, or should have known, would be reason- 
ably likely to result in injury or death and as such constituted willful or 
wanton conduct.” These allegations were sufficient to put defendants on 
notice of the events that the complaint asserts give rise to the claims for 
punitive damages and are sufficient to allow defendants “to understand 
the nature and basis for the claim.” See Henry, 310 N.C. at 85 (citing 
Sutton, 277 N.C. at 102). As aresult, the complaint states claims for puni- 
tive damages sufficient to survive a motion to dismiss pursuant to Rule 
12(b)(6). 


III. Conclusion 


The complaint in this case makes clear that it is a suit brought 
against State employees in their individual capacities. Under our prior 
decisions, it is not subject to the doctrine of sovereign immunity. The 
State’s voluntary election to defend State employees for conduct per- 
formed in the course of their employment does not change this analysis, 
nor does the State’s payment of judgments entered against such employ- 
ees. The complaint adequately alleges facts from which, if true, a jury 
could find that Mr. Long’s injury was proximately caused by defendants’ 
conduct and further alleges facts sufficient to state claims for punitive 
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damages against defendants. As a result, we affirm the decision of the 
Court of Appeals. 


AFFIRMED. 
Justice BERGER dissenting. 


The State can only act through its officers and employees. The ques- 
tion presented is whether defendants were acting in their official ca- 
pacity or individually. The statute waiving sovereign immunity grants 
the Industrial Commission exclusive jurisdiction to make this deter- 
mination. The majority’s holding removes this responsibility from the 
Industrial Commission and places it in the hands of a plaintiff, which 
could lead to double recovery by allowing plaintiff to pursue the same 
claim, for the same conduct, and the same injury, in both the Industrial 
Commission and superior court. Because the complaint in this case, 
when fully considered, indicates that plaintiff is suing defendants in their 
official capacities — the only capacity in which they performed their task 
— the Industrial Commission has exclusive jurisdiction over this case. 
Furthermore, the majority’s holding constitutes a drastic departure from 
our requirements to plead facts sufficient to establish both proximate 
cause and willful or wanton conduct. Therefore, I respectfully dissent. 


“Sovereign immunity is a legal principle which states in its broadest 
terms that the sovereign will not be subject to any form of judicial ac- 
tion without its express consent.” Guthrie v. N.C. State Ports Auth., 307 
N.C. 522, 535, 299 S.E.2d 618, 625 (1983) (quoting 12 Wake Forest L. Rev. 
1082, 1083 (1976)). “It has long been established that an action cannot be 
maintained against the State of North Carolina or an agency thereof un- 
less it consents to be sued or upon its waiver of immunity, and that this 
immunity is absolute and unqualified.” Guthrie, 307 N.C. at 534, 299 
S.E.2d at 625 (citations omitted) (emphasis in original) (“The State has 
absolute immunity in tort actions .. . except insofar as it has consented 
to be sued or otherwise expressly waived its immunity.”). Since the State 
can only act through individuals, its officers and employees enjoy the 
protection of the State’s sovereign immunity as they perform their of- 
ficial duties. 


In N.C.G.S. § 143-291, the General Assembly enacted the State Tort 
Claims Act (STCA) which partially waived the State’s sovereign immuni- 
ty in tort actions “to enlarge the rights and remedies of a person injured 
by the actionable negligence of an employee of a State agency while 
acting in the course of his employment.” Meyer v. Walls, 347 N.C. 97, 
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109, 489 S.E.2d 880, 887 (1997) (quoting Wirth v. Bracey, 258 N.C. 505, 
507-08, 128 S.E.2d 810, 813 (1963)). Subsection 143-291(a) states in rel- 
evant part: 


The North Carolina Industrial Commission is hereby 
constituted a court for the purpose of hearing and 
passing upon tort claims against the State Board of 
Education, the Board of Transportation, and all other 
departments, institutions and agencies of the State. 
The Industrial Commission shall determine whether 
or not each individual claim arose as a result of the 
negligence of any officer, employee, involuntary 
servant or agent of the State while acting within 
the scope of his office, employment, service, agency 
or authority, under circumstances where the State 
of North Carolina, if a private person, would be lia- 
ble to the claimant in accordance with the laws of 
North Carolina. 


N.C.G.S. § 143-291(a) (2019) (emphases added). 


A plain reading of N.C.G.S. § 143-291(a) makes it clear that the 
Industrial Commission maintains exclusive jurisdiction over tort claims 
against “the State Board of Education, the Board of Transportation, and 
all other departments, institutions and agencies of the State.” Id.; see 
Meyer, 347 N.C. at 105, 489 S.E.2d at 884 (“The only claim authorized by 
the Tort Claims Act is a claim against the State agency. True, recovery, 
if any, must be based upon the actionable negligence of an employee of 
such agency while acting within the scope of his employment.” (quoting 
Wirth, 258 N.C. at 507-08, 128 S.E.2d at 813)). 


Here, plaintiff sued defendants as employees of North Carolina 
State University (NCSU). According to the majority, a plaintiff may sue 
a defendant in their individual capacity in superior court for ordinary 
negligence that arose during the course and scope of their employment. 
However, the distinction between official capacity and individual capac- 
ity conflicts with both the concept of waiver of sovereign immunity and 
the plain language of N.C.G.S. § 143-291(a).1 


1. We readily acknowledge that our precedent in this area is less than clear and that 
there has been little discussion on the purpose of the STCA, the plain language of N.C.G.S. 
§ 143-291(a), or the exclusive jurisdiction of the Industrial Commission to make course 
and scope determinations. The approach taken by the majority, however, is inconsistent 
with the jurisdiction vested in the Industrial Commission, the limited waiver of the State’s 
sovereign immunity, and the plain language of N.C.G.S. § 143-291(a). 
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First, N.C.G.S. § 143-291(a) states that the Industrial Commission 
“shall determine whether or not each individual claim arose as a result of 
the negligence of any officer, employee, involuntary servant or agent 
of the State while acting within the scope of his office, employment, 
service, agency or authority[.]” N.C.G.S. § 143-291(a). The plain language 
of N.C.G.S. § 143-291(a) makes it clear that the Industrial Commission is 
vested with the power to determine whether the negligence of employees 
of the State occurred during the course and scope of their employment. 
However, under the majority’s reasoning, a plaintiff is allowed to make 
this determination simply by including the words “in their individual 
capacity” in the complaint. In effect, this allows a plaintiff to take away 
the Industrial Commission’s jurisdiction, while at the same time creating 
jurisdiction in superior court.” 


Second, because the State can only act through officers and employ- 
ees, the distinction between official capacity and individual capacity con- 
flicts with the concept of waiver of the State’s sovereign immunity. The 
STCA narrowly waived the State’s sovereign immunity for ordinary neg- 
ligence of a State employee that occurred within the course and scope 
of their employment. In this limited waiver of sovereign immunity, the 
STCA gave the Industrial Commission exclusive jurisdiction over these 
types of cases. See N.C.G.S. § 143-291(a) (“The North Carolina Industrial 
Commission is hereby constituted a court for the purpose of hearing 
and passing upon tort claims against the State Board of Education, the 
Board of Transportation, and all other departments, institutions and 
agencies of the State.”). To allow a plaintiff to bring suit in superior court 
against an employee of the State for ordinary negligence that arose dur- 
ing the course and scope of their employment contravenes the purpose 
of the STCA. 


2. Allowing plaintiffs to create jurisdiction in superior court by simply using the 
words “in their individual capacity” in the complaint implicates N.C.G.S. § 143-300.3. 
N.C.G.S. § 143-300.3 states in relevant part, “upon request of an employee or former em- 
ployee, the State may provide for the defense of any civil or criminal action or proceeding 
brought against him in his official or individual capacity, or both, on account of an act 
done or omission made in the scope and course of his employment as a State employee.” 
N.C.G.S. § 143-300.3 (2019). While the majority is correct that the State’s decision to pay is 
discretionary, this discretionary determination has far reaching consequences. If the State 
chooses not to provide for the defense of a State employee acting within the course and 
scope of their employment, State employees could potentially lose their homes and other 
assets simply because a plaintiff included the words “in their individual capacity” in the 
complaint. On the other hand, if the State chooses to defend an employee, a plaintiff who 
uses the words “in their individual capacity” has, in essence, circumvented the Industrial 
Commission’s jurisdiction, and is now bringing a suit against the State in superior court, 
creating the potential of a double recovery for the same injury. 
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This situation is similar to cases arising in the workers’ compensa- 
tion context. This Court has stated that 


[t]he North Carolina Industrial Commission has a 
special or limited jurisdiction created by statute, and 
confined to its terms. Viewed as a court, it is one of 
limited jurisdiction, and it is a universal rule of law 
that parties cannot, by consent, give a court, as such, 
jurisdiction over subject matter of which it would 
otherwise not have jurisdiction. Jurisdiction in this 
sense cannot be obtained by consent of the parties, 
waiver, or estoppel. 


Hart v. Thomasville Motors, Inc., 244 N.C. 84, 88, 92 S.E.2d 673, 676 
(1956) (citations omitted). “The Workmen’s Compensation Act, in [N.C.] 
G.S. [§] 97-9, provides that the sole remedy for a covered employee 
against his employer or those conducting the employer’s business is 
to seek compensation under the Act. Thus, an employee subject to the 
Act whose injuries arise out of and in the course of his employment 
may not maintain” an action for negligence. Strickland v. King, 293 
N.C. 731, 733, 239 S.E.2d 243, 244 (1977) (citation omitted) (emphasis 
added). However, in Pleasant v. Johnson, 312 N.C. 710, 325 S.E.2d 244 
(1985), we held that “the Workers’ Compensation Act does not shield a 
co-employee from common law liability for willful, wanton and reckless 
negligence.” Id. at 716, 325 S.E.2d at 249. 


Thus, in the realm of workers’ compensation, a plaintiff cannot cre- 
ate jurisdiction and bring a common law negligence action in superior 
court unless they can show that a defendant’s actions rose to the level 
of willful and wanton conduct. Turning to this case, because N.C.G.S. 
§ 143-291(a) gives the Industrial Commission exclusive jurisdiction over 
claims against the State and vests the power to determine whether al- 
leged negligence occurred during the course and scope of a defendant’s 
employment, a plaintiff should not be allowed to create jurisdiction in 
superior court merely by claiming they are suing a defendant “in their 
individual capacity.” 


Nevertheless, even assuming that plaintiff can bring this action in 
superior court, plaintiff's complaint shows that she is suing defendants 
in their official capacities. 


In ruling on the individual defendants’ motions 
to dismiss, the first step is to determine whether the 
complaint seeks recovery from the individuals in their 
official or individual capacities, or both. . . . A suit 


q 49 


150 


IN THE SUPREME COURT 159 


EST. OF LONG v. FOWLER 
[378 N.C. 138, 2021-NCSC-81] 


against a defendant in his individual capacity means 
that the plaintiff seeks recovery from the defendant 
directly; a suit against a defendant in his official 
capacity means that the plaintiff seeks recovery from 
the entity of which the public servant defendant is 
an agent. 


Meyer, 347 N.C. at 110, 489 S.E.2d at 887; see also White v. Trew, 366 
N.C. 360, 363, 736 S.E.2d 166, 168 (2013) (“A suit against a public official 
in his official capacity ‘is a suit against the State.’ ” (quoting Harwood 
v. Johnson, 326 N.C. 231, 238, 388 S.E.2d 439, 443 (1990))). 


When determining whether a defendant is being sued in their official 
or individual capacity 


[t]he crucial question . . . is the nature of the relief 
sought, not the nature of the act or omission alleged. 
If the plaintiff seeks an injunction requiring the 
defendant to take an action involving the exercise of 
a governmental power, the defendant is named in an 
official capacity. If money damages are sought, the 
court must ascertain whether the complaint indicates 
that the damages are sought from the government or 
from the pocket of the individual defendant. If the 
former, it is an official-capacity claim; if the latter, it is 
an individual-capacity claim; and if it is both, then the 
claims proceed in both capacities. 


Mullis v. Sechrest, 347 N.C. 548, 552, 495 S.E.2d 721, 723 (1998) (empha- 
sis added) (quoting Meyer, 347 N.C. at 110, 489 S.E.2d at 887). 


The majority contends that it is “abundantly clear from the com- 
plaint that defendants are being sued in their individual capacities” 
because the caption and prayer for relief state that plaintiff is suing de- 
fendants in their individual capacities. While it is true that “including the 
words ... ‘in his individual capacity’ after a defendant’s name obviously 
clarifies the defendant’s status[,]” Mullis makes clear that “the allega- 
tions as to the extent of liability claimed should provide further evidence 
of capacity.” Mullis, 347 N.C. at 554, 495 S.E.2d at 724-25. Therefore, the 
allegations in the complaint itself must provide further evidence that 
plaintiff is suing defendants in their individual capacities. 


By the majority’s reasoning, plaintiffs who simply assert that they 
are suing defendants in their individual capacity can always bring suit 
in superior court. As illustrated above, this reasoning would allow 
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plaintiffs to circumvent the Industrial Commission’s jurisdiction to 
“determine whether or not each individual claim arose as a result 
of the negligence of any officer, employee, involuntary servant or agent of 
the State while acting within the scope of his office, employment, 
service, agency or authority[.]” N.C.G.S. § 143-291(a). If the majority is 
correct, any plaintiff may strip the Industrial Commission of its jurisdic- 
tion and create jurisdiction in superior court by simply adding “in their 
individual capacity” to their complaint. This reasoning discards the “ ‘cru- 
cial question’ ” outlined in Mullis: whether monetary damages are being 
“ ‘sought from the government or from the pocket of the individual de- 
fendant.’ ” Mullis, 347 N.C. at 552, 495 S.E.2d at 723 (quoting Meyer, 347 
N.C. at 110, 489 S.E.2d at 887). Simply put, the capacity listed by a plain- 
tiff in their complaint is not dispositive. 


Further, the majority relies on Mullis for the proposition that this 
Court can only examine the course of proceedings when “the complaint 
does not clearly specify whether the defendants are being sued in their 
individual or official capacities.” However, nowhere in Mullis did this 
Court claim that when a complaint clearly states the capacity in which 
the defendant is being sued, we are barred from looking to the “course 
of proceedings.” 


Rather, this Court stated “[t]he ‘course of proceedings  . . . typically 
will indicate the nature of the liability sought to be imposed.” Mullis, 347 
N.C. at 552, 495 S.E.2d at 723 (alterations in original) (quoting Kentucky 
v. Graham, 473 U.S. 159, 167 n.14 (1985)). If this Court is barred from 
looking to the course of proceedings, any plaintiff can circumvent the 
Industrial Commission by merely listing the defendants as being sued 
in their individual capacities in the complaint. Thus, the course of pro- 
ceedings is helpful in determining the capacity in which a defendant 
is being sued, regardless of the capacity alleged in a complaint by an 
interested party. 


Lastly, Mullis makes it clear that, 


it is often not clear in which capacity the plaintiff seeks 
to sue the defendant. In such cases it is appropriate for 
the court to either look to the allegations contained 
in the complaint to determine plaintiff’s intentions 
or assume that the plaintiff meant to bring the action 
against the defendant in his or her official capacity. 


Mullis, 347 N.C. at 552, 495 S.E.2d at 723 (quoting Anita R. Brown- 
Graham & Jeffrey S. Koeze, Immunity from Personal Liability under 
State Law for Public Officials and Employees: An Update, Loc. Gov't 
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L. Bull. 67, at 7 (Inst. Of Gov't, Univ. of N.C. at Chapel Hill), Apr. 1995). 
Because the capacity listed in a complaint is not dispositive, this Court 
should consider the allegations in the complaint when making a capac- 
ity determination. 


Therefore, “our analysis begins with answering the ‘crucial ques- 
tion’ of what type of relief is sought.” Mullis, 347 N.C. at 552, 495 S.E.2d 
at 723. Here, plaintiff is seeking to recover monetary damages. As illus- 
trated above, “[i]f money damages are sought, the court must ascertain 
whether the complaint indicates that the damages are sought from the 
government or from the pocket of the individual defendant.” Jd. (quoting 
Meyer, 347 N.C. at 110, 489 S.E.2d at 887). To make this determination, 
it is appropriate for us to consider the allegations contained in the com- 
plaint and the course of proceedings to determine whether defendants 
are being sued in their official or individual capacities. 


Here, the allegations in the complaint and the course of the proceed- 
ings indicate that plaintiff is suing defendants in their official capacities. 


First, plaintiff alleges that “[a]t all times pertinent to this action, 
each defendant was employed by NCSU.” This establishes that defen- 
dants are agents of NCSU. See Mullis, 347 N.C. at 553, 495 S.E.2d at 724 
(finding that because the plaintiffs alleged that the defendant was an 
employee of the Charlotte-Mecklenburg Board of Education “[t]his al- 
legation establishes that defendant . . . is an agent of defendant Board”). 
Next, plaintiff alleges that the tasks to drain and maintenance the water 
pipes on the chiller “were done pursuant to NCSU Facilities Operations 
Work Order # 17-037848.” Specifically, the work order states, “Please 
Drain and Secure Carrier Chiller For Relocation.” Nowhere in the work 
order is it stated that defendants were required to refill the chiller with 
antifreeze upon completion of their maintenance. Therefore, the sub- 
stance of plaintiff's allegations show that the alleged negligence arose 
from defendants carrying out a work order directed by NCSU. 


This situation is similar to this Court’s analysis in Mullis. In Mullis 
this Court stated 


plaintiffs set forth only one claim for relief in their 
complaint. In the beginning of their claim for relief, 
plaintiffs allege that “the Defendant Charlotte[-] 
Mecklenburg School System provided, permitted and 
directed the operation of a Rockwell tilting arbor saw, 
model # 34-399 in its industrial arts class.” Later in 
the complaint, plaintiffs specifically allege that defen- 
dant Sechrest negligently failed to give reasonable 
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or adequate instructions or warnings concerning the 
dangers inherent in the use of the saw and provided 
a machine that was unsafe. However, we note that it 
was necessary to allege defendant Sechrest’s negli- 
gence in the complaint because he was acting as an 
agent of defendant Board in performing his duties. 
The fact that there is only one claim for relief is also 
indicative of plaintiffs’ intention to sue defendant 
Sechrest in his official capacity, as an agent of defen- 
dant Board. 


Mullis, 347 N.C. at 553, 495 S.E.2d at 724 (alteration in original) (cita- 
tion omitted). Here, plaintiff’s only real claim for relief is that defen- 
dants were negligent in carrying out a work order issued by NCSU. While 
plaintiff alleged defendants’ negligence in failing to properly refill the 
chiller and warn Mr. Long, this was necessary to allege defendants’ neg- 
ligence in the complaint because these employees were acting as agents 
of NCSU. See id. (“[I]t [is] necessary to allege defendant|’s] ... negligence 
in the complaint because he was acting as an agent of defendant Board 
in performing his duties.”). In essence, there is only one claim for relief 
because it is readily apparent that plaintiff was suing defendants in their 
official capacities for the work performed pursuant to the work order. 


Further, the fact that plaintiff's complaints in the Industrial 
Commission and superior court are largely duplicative is indicative 
that plaintiff is suing defendants in their official capacities. In both 
complaints, plaintiff alleges that defendants failed to properly follow 
protocols when performing maintenance on the chiller before moving 
it outside, that they negligently put metal flanges on the ends of the wa- 
ter lines, and that they failed to warn Mr. Long of their failure to follow 
protocol. The only major difference between the complaints is that the 
Industrial Commission complaint listed NCSU and “John Doe” as defen- 
dants and the superior court complaint listed defendants as individu- 
als. As illustrated above, a plaintiff should not be able to circumvent the 
Industrial Commission’s jurisdiction and create jurisdiction in superior 
court by simply alleging they are suing defendants in their individual ca- 
pacities. Accordingly, the duplicative nature of plaintiff's complaints fur- 
ther illustrates that this suit is against defendants in their official capacities. 


Thus, “the [allegations in the] complaint, along with the course of 
proceedings in the present case,” indicate that this case is really an 
official-capacity claim couched under the heading of an individual ca- 
pacity suit. Mullis, 347 N.C. at 554, 495 S.E.2d at 725. As such, this suit is 
effectively one against the State. See White, 366 N.C. at 363, 736 S.E.2d 
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at 168 (“A suit against a public official in his official capacity ‘is a suit 
against the State.’ ” (quoting Harwood, 326 N.C. at 238, 388 S.E.2d at 
443)). Thus, the Industrial Commission has exclusive jurisdiction to re- 
solve this dispute, and plaintiff should be precluded from bringing this 
action in superior court. 


Nevertheless, even assuming plaintiff’s suit was against defendants 
in their individual capacity and the superior court had jurisdiction to 
hear it, plaintiff has failed to allege facts sufficient to show that defen- 
dants’ actions were the proximate cause of Mr. Long’s injuries. Plaintiff 
also failed to allege facts sufficient to state a claim for punitive damages. 


This Court reviews a trial court’s order on a motion 
to dismiss de novo and considers “whether the allega- 
tions of the complaint, if treated as true, are sufficient 
to state a claim upon which relief can be granted 
under some legal theory[.]” 


Cheryl Lloyd Humphrey Land Inv. Co., LLC v. Resco Prods., Inc., 
2021-NCSC-56, ¢ 8 (citation omitted) (quoting Coley v. State, 360 
N.C. 493, 494-95, 631 S.E.2d 121, 123 (2006)). 


Dismissal under Rule 12(b)(6) is proper when one 
of the following three conditions is satisfied: (1) the 
complaint on its face reveals that no law supports 
the plaintiff's claim; (2) the complaint on its face 
reveals the absence of facts sufficient to make a good 
claim; or (8) the complaint discloses some fact that 
necessarily defeats the plaintiff's claim. 


Id. (citation and quotation marks omitted). 


An allegation of negligence must be sufficiently 
specific to give information of the particular acts 
complained of; a general allegation without such 
particularity does not set out the nature of plaintiff's 
demand sufficiently to enable the defendant to pre- 
pare his defense. 


The complaint must show that the particular 
facts charged as negligence were the efficient and 
proximate cause, or one of such causes, of the injury 
of which the plaintiff complains. 


Stamey v. Rutherfordton Elec. Membership Corp., 247 N.C. 640, 645, 101 
S.E.2d 814, 818 (1958) (cleaned up). 
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q 62 This Court has stated 


[t]he fact that the defendant has been guilty of neg- 
ligence, followed by an injury, does not make him 
liable for that injury, which is sought to be referred 
to the negligence, unless the connection of cause 
and effect is established; and the negligent act of the 
defendant must not only be the cause, but the proxi- 
mate cause, of the injury. The burden was therefore 
upon the plaintiff to show that defendant’s alleged 
negligence proximately caused his intestate’s death, 
and the proof should have been of such a character 
as reasonably to warrant the inference of the fact 
required to be established, and not merely sufficient 
to raise a surmise or conjecture as to the existence 
of the essential fact. 


Byrd v. S. Express Co., 139 N.C. 273, 275, 51 S.E. 851, 851-52 (1905) 
(emphasis added) (citation omitted). In defining proximate cause, we 
have said 


[p]roximate cause is a cause which in natural and 
continuous sequence, unbroken by any new and inde- 
pendent cause, produced the plaintiff’s injuries, and 
without which the injuries would not have occurred, 
and one from which a person of ordinary prudence 
could have reasonably foreseen that such a result, 
or consequences of a generally injurious nature, 
was probable under all the facts as they existed. 
Foreseeability is thus a requisite of proximate cause, 
which is, in turn, a requisite for actionable negligence. 


Hairston v. Alexander Tank & Equip. Co., 310 N.C. 227, 233, 311 S.E.2d 
559, 565 (1984) (emphasis added) (citations omitted). 


To establish foreseeability, the plaintiff must prove 
that defendant, in the exercise of reasonable care, 
might have foreseen that its actions would cause 
some injury. The defendant must exercise reasonable 
prevision in order to avoid liability. The law does 
not require a defendant to anticipate events which 
are merely possible but only those which are 
reasonably foreseeable. 


Bolkhir v. N.C. State Univ., 321 N.C. 706, 710, 365 S.E.2d 898, 901 
(1988) (cleaned up) (emphasis added). Further, “[p]roximate cause is 
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an inference of fact to be drawn from other facts and circumstances.” 
Hairston, 310 N.C. at 234, 311 S.E.2d at 566. 


As an initial matter, the majority diminishes the pleading require- 
ments to sufficiently allege proximate cause. In her complaint, plaintiff 
asserted that “[defendants] capped the inlet water pipe and the outlet 
water pipe of the Carrier chiller with metal flanges when [they] knew or 
should have known the cooler tubes could be damaged and the water 
tubes and pipes could become pressurized[.]” Additionally, plaintiff al- 
leged that “[defendants] allowed the inlet water pipe and the outlet water 
pipe of the Carrier chiller to remain capped when [they] knew, or should 
have known, pressure could build up inside the chiller[.]” However, out- 
side of a cursory allegation that defendants’ negligence was a “direct 
and proximate result” of Mr. Long’s injuries, plaintiff failed to adequate- 
ly allege that the foreseeable consequence of this negligence was that 
the chiller would pressurize, explode, and blow the metal flange into 
Mr. Long causing injury. 


As the majority notes, a sign on the chiller contained a warning in- 
dicating that it was “not possible to drain all water” from the chiller and 
that the chiller “must be drained and refilled with” antifreeze solution 
“(flor freeze protection during shut-down.” Similarly, the chiller’s oper- 
ating manual instructed that the chiller should be filled with antifreeze 
to “prevent freeze-up damage to the cooler tubes[.]” It appears that 
the majority is correct that defendants did not put antifreeze into the 
chiller. However, nothing in the work order or on the labels contained 
on the outside of the chiller mentioned that failing to refill the chiller 
with antifreeze would create a possibility of a pressurized buildup that 
could cause injury. In fact, the only warning mentioned on the labels was 
that failure to fill the chiller with antifreeze could cause “damage to the 
cooler tubes.” Thus, the foreseeable consequence of failing to follow 
the chiller’s warning labels is damage to the machinery itself. 


Accordingly, plaintiff has failed allege facts sufficient to establish 
that defendants “in the exercise of reasonable care, might have foreseen 
that [their] actions” in failing to refill the chiller with antifreeze would 
cause some injury. Bolkhir, 321 N.C. at 710, 365 S.E.2d at 901. Simply 
put, it was not reasonably foreseeable that, in the face of the instruc- 
tions on the work order and the labels on the chiller, defendants’ actions 
would cause injury to Mr. Long. Because “[t]he law does not require a 
defendant to anticipate events which are merely possible but only those 
which are reasonably foreseeable[,]” id., plaintiff has failed allege facts 
sufficient to establish that defendants’ actions were the proximate cause 
of Mr. Long’s injuries. 
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Lastly, the majority’s holding that plaintiff adequately alleged willful 
or wanton conduct to bring a claim for punitive damages constitutes 
a dangerous reduction of the pleading requirements necessary for pu- 
nitive damages in this State. Section 1D-15(a) of our General Statutes 
states that 


[p]unitive damages may be awarded only if the 
claimant proves that the defendant is liable for 
compensatory damages and that one of the follow- 
ing aggravating factors was present and was related 
to the injury for which compensatory damages 
were awarded: 


(1) Fraud. 
(2) Malice. 
(3) Willful or wanton conduct. 


N.C.G.S. § 1D-15(a) (2019). Section 1D-5 defines “[w]illful or wanton 
conduct” as 


the conscious and intentional disregard of and indif- 
ference to the rights and safety of others, which the 
defendant knows or should know is reasonably likely 
to result in injury, damage, or other harm. “Willful or 
wanton conduct” means more than gross negligence. 


N.C.G.S. § 1D-5(7) (2019). “[T]his Court held that it was not sufficient 
to state a cause of action for punitive damages to allege that the defen- 
dant’s conduct was ‘willful, wanton and gross’... .” Shugar v. Guill, 
304 N.C. 332, 336, 283 S.E.2d 507, 509 (1981) (quoting Clemmons v. Life 
Ins. Co. of Ga., 274 N.C. 416, 424, 163 S.E.2d 761, 767 (1968)). Rather, a 
“plaintiff's complaint must allege facts or elements showing the aggra- 
vating circumstances which would justify the award of punitive dam- 
ages.” Shugar, 304 N.C. at 336, 283 S.E.2d at 510 (citation omitted). 


Here, plaintiff alleged “[s]ome or all of the acts and/or omissions of 
defendant[s] . . . constituted gross negligence” and that “[s]ome or all 
of the acts and/or omissions of defendant[s] . . . demonstrated a con- 
scious or intentional disregard or indifference to the rights and safety 
of others, including Joe Long, which defendant[s] . . . knew, or should 
have known, would be reasonably likely to result in injury or death and 
as such constituted willful or wanton conduct.” Outside of these allega- 
tions, plaintiff failed to set out the facts and circumstances to illustrate 
that defendants’ actions constituted a “conscious and intentional dis- 
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regard of and indifference to the rights and safety of others.” Hinson 
v. Dawson, 244 N.C. 23, 28, 92 S.E.2d 393, 397 (1956). Plaintiff's com- 
plaint, at most, alleges that defendants negligently failed to follow the 
warning signs on the chiller which ultimately lead to Mr. Long's inju- 
ries. Nothing in the complaint points to any conscious disregard for the 
safety of others to rise to the level of willful or wanton conduct. As such, 
plaintiff failed to adequately allege willful or wanton conduct. 


The allegations in the complaint, coupled with the course of pro- 
ceedings, make it clear that plaintiff is suing defendants in their official 
capacities, and the Industrial Commission has exclusive jurisdiction 
over this case. Even assuming the superior court had jurisdiction to hear 
this case, plaintiff has failed to allege facts sufficient to show that de- 
fendants’ conduct proximately caused Mr. Long’s injuries. Plaintiff has 
also failed to state a claim for punitive damages. Therefore, the decision 
of the Court of Appeals should be reversed, and I respectfully dissent 
from the majority’s opinion. 


Chief Justice NEWBY and Justice BARRINGER join in this dissent- 
ing opinion. 


MARISA MUCHA 


v. 
LOGAN WAGNER 


No. 307PA20 
Filed 13 August 2021 


Jurisdiction—personal—minimum contacts—cell phone calls— 
no knowledge recipient in N.C. 

Defendant lacked the requisite minimum contacts with the state 
of North Carolina to be subject to the exercise of personal juris- 
diction in a domestic violence protection order (DVPO) proceeding 
where defendant, who had previously been in a romantic relation- 
ship with plaintiff outside of North Carolina, called plaintiff’s cell 
phone many times on the evening that plaintiff had moved from 
South Carolina to North Carolina—when there was no evidence that 
defendant knew or had reason to know that plaintiff was in North 
Carolina. Because he did not know plaintiff was in North Carolina, 
defendant’s phone calls did not constitute purposeful availment 
of the benefits and protections of the laws of North Carolina. In 
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addition, plaintiff's argument that the “status exception” doctrine 
allowed exercise of personal jurisdiction was rejected. 


On discretionary review pursuant to N.C.G.S. § 7A-31 and on appeal 
of right of a substantial constitutional question pursuant to N.C.G.S. 
§ 7A-30(1) of a unanimous decision of the Court of Appeals, 271 N.C. 
App. 636 (2020), affirming orders entered on 13 June 2018 and 27 June 
2018 by Judge Debra S. Sasser in District Court, Wake County. 


Robinson, Bradshaw & Hinson, PA., by Erik R. Zimmerman, 
Andrew R. Wagner, and Jazzmin M. Romero, for plaintiff-appellee. 


Parrott Law, PLLC, by Robert J. Parrott Jr., for defendant-appellant. 


EARLS, Justice. 


Before the advent of mobile telephone technology and before call 
forwarding was available, a person making a telephone call would know 
the approximate physical location of anyone who answered the phone 
based on the area code and prefix of the telephone number they dialed. 
However, the number of landlines is rapidly dwindling, and a person’s 
phone number alone no longer provides a reliable indication of that per- 
son’s location.! As a result, it is important to determine whether, and 
under what circumstances, a telephone call to a cell phone can subject 
the caller to personal jurisdiction in the state where the phone happens 
to be when it is answered. 


Specifically, in this case, we examine whether the District Court, 
Wake County, could exercise personal jurisdiction over the defendant, 
Logan Wagner, in a proceeding initiated by the plaintiff, Marisa Mucha, 
who was seeking to obtain a domestic violence protection order (DVPO). 
The only contact Wagner had with North Carolina was a series of phone 
calls he made to Mucha’s cell phone on the day she moved to the State. 
We conclude that Wagner did not have the requisite minimum contacts 
with North Carolina because he did not purposefully avail himself of the 
benefits and protections of North Carolina’s laws. Therefore, we hold 
that the trial court could not exercise personal jurisdiction over Wagner 
consistent with the Due Process Clause of the Fourteenth Amendment 


1. According to the National Center for Health Statistics, “[t]he second 6 months of 
2016 was the first time that a majority of American homes had only wireless telephones.” 
Stephen J. Blumberg & Julian V. Luke, Wireless Substitution: Early Release of Estimates 
From the National Health Interview Survey, July-December 2016, U.S. Department of 
Health and Human Services Centers for Disease Control and Prevention (May 2017). 
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to the Constitution of the United States. We reverse the decision of 
the Court of Appeals which affirmed the trial court’s decision to exer- 
cise jurisdiction, and we vacate the trial court’s order for lack of per- 
sonal jurisdiction over Wagner. 


I. Factual Background 


Wagner and Mucha were previously in a romantic relationship for 
some time. After the relationship ended, Mucha—who was attending 
college in South Carolina— told Wagner—who lived in Connecticut— 
never to contact her again. Wagner did not abide by Mucha’s request. 
While Mucha was living in South Carolina, Wagner sent her a letter and 
a text message. His unwelcome efforts to reach Mucha culminated on 
15 May 2018. That afternoon, unbeknownst to Wagner, Mucha moved 
from South Carolina to North Carolina after finishing her college se- 
mester. That evening, Mucha received twenty-eight phone calls from an 
unknown number. When she answered one of the calls, Wagner identi- 
fied himself, and Mucha hung up. Wagner kept calling. Mucha picked 
up again and told Wagner to stop. Wagner left a voice message. When 
Mucha listened to the message, she suffered a panic attack. The next 
day, she filed a pro se complaint and motion for a DVPO in District Court, 
Wake County. 


Wagner's attorney entered a limited appearance for the purposes 
of contesting the trial court’s personal jurisdiction and filed a motion to 
dismiss. According to Wagner, the Due Process Clause of the Fourteenth 
Amendment forbade the trial court from exercising personal jurisdic- 
tion over him because he neither “affirmatively direct[ed] any phone 
calls [to] North Carolina” nor “purposefully avail[ed] himself of any pro- 
tections of the State.” Wagner contended that because he did not know 
or have any reason to know Mucha would be located in North Carolina 
when he called her, he lacked “fair warning that he might be required to 
defend himself there.” 


The trial court denied Wagner’s motion to dismiss and, after a 
hearing during which Mucha and two witnesses testified, entered 
a DVPO. Wagner appealed solely the trial court’s order finding personal 
jurisdiction. The Court of Appeals unanimously affirmed. According to 
the Court of Appeals, because Wagner “knew that [Mucha’s] semester of 


2. Wagner failed to preserve his challenge to the trial court’s jurisdiction as exceed- 
ing the scope of North Carolina’s long-arm statute, N.C.G.S. § 1-75.4, which he attempt- 
ed to raise for the first time on appeal. Therefore, we assume for purposes of resolving 
this case that the trial court’s exercise of personal jurisdiction was authorized by the 
long-arm statute. 
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college had ended and she may no longer be residing [in South Carolina] 
... his conduct—purposefully directed at Mucha—was sufficient for him 
to reasonably anticipate being haled into court wherever Mucha resid- 
ed when she received the calls.” Mucha v. Wagner, 271 N.C. App. 636, 
637-38 (2020). 


II. Personal Jurisdiction Analysis 


The reason Wagner's phone calls to Mucha brought him into con- 
tact with North Carolina is because Mucha had traveled here, just hours 
before Wagner made the calls to her cell phone. Although Wagner may 
have known or had reason to know that Mucha would be leaving South 
Carolina at the end of her semester, there is nothing in the record to 
support the inference that Wagner knew or had any reason to know 
that Mucha was present in North Carolina.? Both the trial court and the 
Court of Appeals ignored this distinction. In doing so, the courts below 
failed to adhere to the fundamental due-process principle that there is 
no personal jurisdiction over a defendant who has not initiated “certain 
minimum contacts with [the forum state].” Int'l Shoe Co. v. Washington, 
326 U.S. 310, 316 (1945). 


In examining a defendant’s connection to the forum state, the Due 
Process Clause “requires a forum-by-forum, or sovereign-by-sovereign, 
analysis.” J. McIntyre Mach., Lid. v. Nicastro, 564 U.S. 873, 884 (2011). 
Here, Wagner’s only connection with the State of North Carolina re- 
sulted from “random, isolated, or fortuitous” events. Keeton v. Hustler 
Mag., Inc., 465 U.S. 770, 774 (1984). Under these circumstances, the Due 
Process Clause does not permit a North Carolina court to exercise per- 
sonal jurisdiction over Wagner. 


A. Personal jurisdiction under the Due Process Clause 


“The Fourteenth Amendment’s Due Process Clause limits a state 
court’s power to exercise jurisdiction over a defendant.” Ford Motor Co. 
v. Mont. Eighth Jud. Dist. Ct., 141 S. Ct. 1017, 1024 (2021). “The primary 
concern of the Due Process Clause as it relates to a court’s jurisdiction 
over a nonresident defendant is the protection of ‘an individual’s liberty 
interest in not being subject to the binding judgments of a forum with 
which he has established no meaningful contacts, ties, or relations.’ ” 


3. Mucha’s argument to the contrary is that Wagner “had reason to know that Mucha 
had recently moved” because she was a college student, “[s]pring semesters at college 
typically end by mid-May[,] . . . [ajnd many college students move to other states during 
the summer.” At most, this supports the inference that Wagner should have known Mucha 
might not be located in South Carolina, but it does not support the inference that 
Mucha had reason to know where specifically Mucha had travelled. 
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Beem USA Litd.-Liab. Ltd. P’ship v. Grax Consulting LLC, 373 N.C. 297, 
302 (2020) (cleaned up) (quoting Burger King Corp. v. Rudzewicz, 471 
U.S. 462, 471-72 (1985)). 


In order for a state court to exercise jurisdiction over a defendant 
who is not subject to general jurisdiction in the forum state+ and who is 
not present in the forum state, the defendant must “have certain mini- 
mum contacts with [the forum state] such that the maintenance of the 
suit does not offend traditional notions of fair play and substantial jus- 
tice.” Int'l Shoe Co., 326 U.S. at 316 (quoting Milliken v. Meyer, 311 U.S. 
457, 463 (1940)). Although this canonical formulation has been tested 
over the years, the United States Supreme Court has continued to em- 
phasize that the due process inquiry is “focused on the nature and extent 
of ‘the defendant's relationship to the forum State.’ ” Ford Motor Co., 
141 S. Ct. at 1024 (emphasis added) (quoting Bristol-Myers Squibb 
Co. v. Super. Ct. of California, San Francisco Cnty., 137 8. Ct. 1773, 
1779 (2017)). Courts must not “improperly attribute a plaintiff's forum 
connections to the defendant and make those connections decisive in 
the jurisdictional analysis.” Walden v. Fiore, 571 U.S. 277, 289 (2014) 
(quoting Rush v. Savchuk, 444 U.S. 230, 332 (1980)). 


To ascertain whether a defendant’s contacts are of the frequency 
and kind necessary to surpass the “minimum contacts” threshold, courts 
must first examine whether the defendant has taken “some act by which 
[he or she] purposefully avails [himself or herself] of the privilege of 
conducting activities within the forum State.” Hanson v. Denckla, 357 
U.S. 255, 253 (1958). To establish that a defendant has purposefully 
availed himself or herself of the benefits and protections of the laws 
of a forum state, the plaintiff has the burden of proving that the de- 
fendant “deliberately ‘reached out beyond’ its home—by, for example, 
‘exploit[ing] a market’ in the forum State or entering a contractual re- 
lationship centered there.” Ford Motor Co., 141 S. Ct. at 1025 (second 
alteration in original) (quoting Walden, 571 U.S. at 285). The focus on 
the defendant’s conduct reflects one of the core concerns underpinning 
personal jurisdiction doctrine and the Due Process Clause, “treating de- 
fendants fairly.” Id. at 1025. Due process requires “that individuals have 


4. There is no disputing that Wagner is not subject to general jurisdiction in North 
Carolina because his “affiliations with the State are [not] so ‘continuous and systemat- 
ic’ as to render [him] essentially at home in the forum State.” Goodyear Dunlop Tires 
Operations, S.A. v. Brown, 564 U.S. 915, 919 (2011) (quoting Intl Shoe, 326 U.S. at 317). 
Instead, we consider only whether Wagner is subject to specific jurisdiction, because the 
proceeding at issue “aris[es] out of or relate[s] to the defendant’s contacts with the forum.” 
Helicopteros Nacionales de Colombia, S.A. v. Hall, 466 U.S. 408, 415 (1984). 
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fair warning that a particular activity may subject them to the jurisdiction 
of a foreign sovereign,” so that they may “structure their primary conduct 
with some minimum assurance as to where that conduct will and will not 
render them liable to suit.” Burger King Corp., 471 U.S. at 472 (cleaned 
up) (first quoting Shaffer v. Heitner, 433 U.S. 186, 218 (1977); then quot- 
ing World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 297 (1980)). 


Under the “purposeful availment” test, the absence of any evi- 
dence suggesting Wagner had any reason to know Mucha was in North 
Carolina at the time he called her is dispositive. In prior cases where 
this Court has found a defendant’s one-time contacts sufficient to cre- 
ate specific personal jurisdiction in North Carolina, the defendant knew 
or reasonably should have known that by undertaking some action, 
the defendant was establishing a connection with the State of North 
Carolina. This awareness—whether actual or imputed—is what per- 
mits a court in North Carolina to exercise judicial authority over the 
nonresident defendant. 


For example, in Tom Togs, Inc. v. Ben Elias Indus. Corp., the de- 
fendant was a clothing distributor with its principal place of business 
in New York who entered into a contract to purchase clothes from a 
North Carolina manufacturer. 318 N.C. 361, 362-63 (1986). When a dis- 
pute regarding the contract arose, the plaintiff sued the defendant in a 
North Carolina court, and the defendant moved to dismiss for lack of 
personal jurisdiction, which the trial court denied. Id. at 364. On appeal, 
this Court concluded that the defendant had purposefully availed itself 
of the benefits and protections of the laws of North Carolina when it en- 
tered into the contract with the clothing manufacturer. Id. at 367. Yet it 
was not the existence of the defendant’s contract with a North Carolina 
resident which alone sufficed to “establish the necessary minimum con- 
tacts with this State.” Id. at 367. It was the fact that the defendant had 
“made an offer to [a] plaintiff whom defendant knew to be located in 
North Carolina.” Id. (emphasis added). Because the defendant “was 
told that the shirts would be cut in North Carolina, and defendant also 
agreed to send its personal labels to plaintiff in North Carolina for plain- 
tiff to attach to the shirts[, d]efendant was thus aware that the contract 
was going to be substantially performed in this State.” Id. 


Similarly, in Beem, we held that it was permissible for a North 
Carolina court to exercise personal jurisdiction over a nonresident cor- 
porate defendant because the defendant’s “sole representative came to 
North Carolina to open a bank account on behalf [of] the partnership 
that [it] subsequently used for [ ] business activities [with the plaintiff], 
and he also traveled to this state on three separate occasions to discuss 
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[business].” Beem USA Lid.-Liab. Ltd. P’ship, 373 N.C. at 306. Thus, in 
both Tom Togs and Beem, it was fair to exercise personal jurisdiction 
over the defendant because there was evidence indicating the defendant 
knew (or should have known) that conduct directed at the plaintiff was 
conduct directed at the State of North Carolina. 


The significance of a defendant’s awareness of the connection 
between the conduct the defendant chooses to engage in and the fo- 
rum state is also reflected in United States Supreme Court precedent. 
The Due Process Clause requires evidence indicating that a defendant 
was on notice he or she could be subjected to suit in the specific state 
in which the plaintiff seeks redress, not merely in any state besides 
the one in which the defendant is domiciled. For example, in Keeton, the 
fact that the defendant “produce[d] a national publication aimed at a na- 
tionwide audience” did not, on its own, necessarily give rise to personal 
jurisdiction in every state in the nation. Keeton v. Hustler Mag., Inc., 
465 U.S. at 781. Instead, the New Hampshire court seeking to exercise 
personal jurisdiction over the defendant could do so because the defen- 
dant had “continuously and deliberately exploited the New Hampshire 
market,” as evidenced by the “substantial number of copies . . . regularly 
sold and distributed” in the state. Jd. There was “no unfairness in call- 
ing [the defendant] to answer for the contents of that publication” in a 
jurisdiction it had purposefully sought to enter into. Id. 


The United States Supreme Court’s more recent “stream of com- 
merce” decisions also support Wagner’s position. These cases have 
drawn a distinction between conduct targeted at states generally and 
conduct targeted at the specific forum state seeking to exercise jurisdic- 
tion over the defendant. Thus, the Court has held that a forum state may 
exercise personal jurisdiction over a defendant who “delivers its prod- 
ucts into the stream of commerce with the expectation that they will be 
purchased by consumers in the forum State,” World-Wide Volkswagen 
Corp., 444 U.S. at 297-98 (emphasis added), but not over a defendant 
who “directed marketing and sales efforts at the United States” with- 
out “engag[ing] in conduct purposefully directed at [the forum state].” 
J. McIntyre Mach., Ltd., 564 U.S. 885-86. 


Concurring separately in J. McIntyre, Justice Breyer explained that 
jurisdiction did not arise even when the defendant “kn[ew] or reason- 
ably should [have] know[n] that its products [we]re distributed through 
a nationwide distribution system that might lead to those products 
being sold in any of the fifty states.” Jd. at 891 (Breyer, J., concurring) 
(cleaned up) (quoting Nicastro v. McIntyre Mach. Am., Ltd., 201 N.J. 
48, 76-77 (2010)). Rather, the defendant must have targeted the forum 
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state specifically. Finding personal jurisdiction without evidence that 
the defendant intentionally targeted the forum state would “abandon the 
heretofore accepted inquiry of whether, focusing upon the relationship 
between ‘the defendant, the forum, and the litigation,’ it is fair, in light 
of the defendant’s contacts with that forum, to subject the defendant to 
suit there.” Id. (quoting Shaffer, 433 U.S. at 204). 


These cases establish two important principles. First, conduct di- 
rected at a person is not necessarily the same as conduct directed at a 
forum state. Second, a defendant’s knowledge that a plaintiff could be 
somewhere other than the state in which the plaintiff typically resides 
is not sufficient to establish personal jurisdiction in any state where the 
plaintiff happens to be. Applying these principles to this case, Wagner 
has not purposefully availed himself of the benefits and protections of 
the laws of North Carolina. While Wagner purposefully directed conduct 
at Mucha, he had no way of knowing that in doing so he was establishing 
any connection with the State of North Carolina. There is no evidence 
in the record to support the conclusion that he could have “reasonably 
anticipate[d] being haled into court” in North Carolina. World-Wide 
Volkswagen Corp., 444 U.S. at 297. 


In the alternative, Mucha asserts that “purposeful availment” is not 
the proper test for determining personal jurisdiction when the defen- 
dant is accused of committing an act of domestic violence, which Mucha 
analogizes to an intentional tort. As she correctly notes, many of the 
cases applying the purposeful availment test “involved business-related 
claims and conduct,” such as those arising from contract disputes or 
allegedly defective products. Mucha argues that instead of the “purpose- 
ful availment” test, the right standard is “purposeful direction” because 
Wagner has undertaken an intentional course of conduct which violated 
North Carolina law. According to Mucha, the purposeful direction stan- 
dard differs from the purposeful availment test because “the question 
is not whether an intentional tortfeasor availed himself of the forum 
state’s laws. It is whether he obstructed the forum state’s laws by direct- 
ing his tortious conduct at the forum.” 


Even if the “purposeful direction” standard applies—and assuming 
“purposeful direction” and “purposeful availment” impose distinct re- 
quirements®°>—Mucha still cannot prevail. Mucha’s argument, in essence, 


5. It is not clear that they do. In Burger King, which involved a tortious interfer- 
ence claim, the Court explained that the Due Process Clause’s “ ‘fair warning’ requirement 
is satisfied if the defendant has ‘purposefully directed’ his activities at residents of the 
forum, and the litigation results from alleged injuries that ‘arise out of or relate to’ those 
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is that a defendant is subject to personal jurisdiction in a state when- 
ever (1) he intentionally engages in conduct, (2) which “obstructs” the 
laws of the forum state, and (8) injures someone in the forum state. This 
proposed test overlooks the requirement that the defendant himself 
have established minimum contacts with the forum state, which neces- 
sitates the defendant having some reason to know his conduct will bring 
him into contact with the particular forum state, a requirement which 
is found in numerous cases resolving intentional tort claims. See, e.g., 
Tamburo v. Dworkin, 601 F.3d 693, 706 (7th Cir. 2010) (holding that 
there was personal jurisdiction because defendants “specifically aimed 
their tortious conduct at [plaintiff] and his business in Illinois with the 
knowledge that he lived, worked, and would suffer the brunt of the in- 
jury there”) (cleaned up). 


For jurisdiction to vest in a particular forum state under the pur- 
poseful direction test, the defendant must “expressly aim” his or her 
conduct at that state. Calder v. Jones, 465 U.S. 783, 789 (1984). This 
requirement demands proof the defendant had some reason to foresee 
which state’s laws would be obstructed and where harm would occur 
when choosing to engage in the conduct purporting to vest the forum 
state’s courts with jurisdiction. See Walden, 571 U.S. at 290 (“[M]ere in- 
jury to a forum resident is not a sufficient connection to the forum... . 
The proper question is not where the plaintiff experienced a particular 
injury or effect but whether the defendant’s conduct connects him to the 
forum in a meaningful way.”); Marten v. Godwin, 499 F.3d 290, 297-98 
(3d Cir. 2007) (“To establish that the defendant expressly aimed his con- 
duct [at the forum state], the plaintiff has to demonstrate the defendant 
knew that the plaintiff would suffer the brunt of the harm caused by 
the tortious conduct in the forum.” (cleaned up) (quoting JMO Indus. 
v. Kiekert AG, 155 F.3d 254, 265-66 (3d Cir. 1998)); Dole Food Co. v. Watts, 
303 F.3d 1104, 1111 (9th Cir. 2002) (interpreting Calder to “require[ ] that 
the defendant allegedly have (1) committed an intentional act, (2) ex- 
pressly aimed at the forum state, (8) causing harm that the defendant 
knows is likely to be suffered in the forum state.”) (emphasis added). 


The act of calling a cell phone number registered in one state does 
not automatically vest jurisdiction in any state where the recipient of 


activities.” Burger King Corp. v. Rudzewicz, 471 U.S. 462, 472-73 (1985) (citations omit- 
ted) (first quoting Keeton v. Hustler Magazine, Inc., 465 U.S. 770, 774 (1984); then quoting 
Helicopteros Nacionales de Colombia, S.A., 466 U.S. 408, 414 (1984)). The Court then 
proceeded to analyze whether the defendant had maintained the requisite “minimum con- 
tacts” with the forum state. Id. at 474. This suggests that “purposeful availment” and “pur- 
poseful direction” are largely interchangeable. 
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the call happens to be located at the time the call is made. For exam- 
ple, in Long v. Vitkauskas, the Mississippi Supreme Court held that a 
Mississippi trial court lacked personal jurisdiction over a defendant in 
an alienation of affection action when the only evidence establishing a 
connection between the defendant and the state was “an extensive log 
of telephone calls and text messages between [the defendant] and [a 
Mississippi resident].” 287 So. 3d 171, 174 (Miss. 2019). Even though the 
defendant did not dispute that he had made phone calls to a Mississippi 
resident who was located in Mississippi when she received the calls, 
the court was found to lack jurisdiction because the Mississippi resi- 
dent had a cellphone number registered in Tennessee and there was no 
other evidence the defendant was aware of her Mississippi residency. 
Id.; see also Hood v. Am. Auto Care, LLC, No. 18-CV-02807-PAB-SKC, 
2020 WL 1333091, at *4 (D. Colo. Mar. 23, 2020) (holding that a Colorado 
court lacked personal jurisdiction over a telemarketing company who 
called a Colorado resident on a cell phone with a Vermont area code 
in the absence of “evidence that would allow the Court to infer that de- 
fendants knew that his Vermont phone number was associated with a 
Colorado resident”). 


Finally, Mucha argues that due process permits “a lesser showing 
of minimum contacts than would otherwise be required” to establish 
personal jurisdiction in a business dispute given the State’s significant 
interest in protecting its residents against domestic violence. See Burger 
King Corp., 471 U.S. at 477. No one disputes the magnitude of the State’s 
interest in enabling its residents to live free from harassment, abuse, 
and violence. To be sure, DVPOs implicate very different governmen- 
tal interests than the need for orderly resolution of contract disputes. 
Nevertheless, other state courts examining personal jurisdiction claims 
in the context of domestic violence orders have not jettisoned the pur- 
poseful availment requirement. See Fox v. Fox, 2014 VT 100, ¢ 30, 197 Vt. 
466, 106 A.3d 919 (concluding that Vermont trial court lacked personal 
jurisdiction to enter protective order because “defendant did not avail 
himself of any benefits or protections of Vermont’s laws, or subject him- 
self to the authority of Vermont’s courts”); Shah v. Shah, 184 N.J. 125, 
139, 875 A.2d 931, 940 (2005) (concluding that the trial court lacked per- 
sonal jurisdiction over a defendant who “has not ‘purposefully availed’ 
himself of the laws of New Jersey”). 


Indeed, under similar circumstances, a Florida intermediate appel- 
late court concluded its courts lacked personal jurisdiction to enter a 
protective order against a defendant who sent voice and text messages 
to the plaintiff's cellphone while she was located in Florida, because the 
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plaintiff had a Maryland number and “there [was] nothing in the peti- 
tion .. . alleging that [the defendant] knew [the plaintiff] was present in 
Florida at the time he left the messages on her cellular phone.” Becker 
v. Johnson, 937 So. 2d 1128, 1131 (Fla. Dist. Ct. App. 2006). While these 
decisions are not binding on this Court, they are instructive as to how 
other courts have given meaning to Due Process Clause protections. We 
conclude that even taking into account the nature of the important gov- 
ernmental interest in preventing domestic violence, minimum contacts 
are required for personal jurisdiction to vest over a nonresident defen- 
dant, and there are not sufficient minimum contacts absent proof that the 
defendant purposefully established a connection with the forum state. 


Under the Due Process Clause, the “constitutional touchstone” is 
always “whether the defendant purposefully established ‘minimum con- 
tacts’ in the forum State.” Burger King Corp., 471 U.S. 462 at 474 (em- 
phasis added) (quoting Intl Shoe Co., 326 U.S. at 316). To hold that the 
magnitude of the State’s interest justifies an exercise of personal juris- 
diction in the absence of proof the defendant “purposefully availed” him- 
self of or “expressly aimed” his conduct towards North Carolina would 
necessarily “offend ‘traditional notions of fair play and substantial jus- 
tice.’ ” Int'l Shoe Co., 326 U.S. at 316 (quoting Milliken, 311 U.S. at 463). 
It would also open the door to the abandonment of due process protec- 
tions in other settings where the State’s interest is also compelling. 


Our decision in this case addresses a unique situation characterized 
by a crucial fact: Wagner lacked any reason to know or suspect that 
Mucha had moved to and was present in North Carolina. Further, it also 
appears from the record that neither Mucha nor Wagner had any ties to 
North Carolina at all prior to Mucha moving to the state. In another case, 
it would likely alter the jurisdictional analysis if the defendant had called 
the plaintiff in North Carolina on a phone number linked to a physical 
address in North Carolina, see, e.g., Hughs ex rel. Praul v. Cole, 572 
N.W.2d 747, 751 (Minn. Ct. App. 1997) (concluding Minnesota court had 
personal jurisdiction because “[t]he record indicates [the defendant] 
made repeated telephone calls to respondent’s home” in Minnesota 
while maintaining a relationship with his son who lived there), if the 
defendant had reason to anticipate that the plaintiff would travel to or 
“seek refuge” in North Carolina, Becker, 937 So. 2d at 1131, or if the prior 
relationship between the defendant and the plaintiff began in or signifi- 
cantly involved the State of North Carolina. 


Having determined that the trial court lacked personal jurisdiction 
over Wagner, we now consider Mucha’s argument that the trial court 
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did not need to have personal jurisdiction over Wagner to enter a DVPO 
against him. 


B. The “status exception” to personal jurisdiction 


Mucha next argues that even if Wagner did not establish minimum 
contacts with the State of North Carolina, the trial court could permis- 
sibly bind him through entry of the DVPO by applying the “status excep- 
tion” doctrine. As we recently explained, 


The Supreme Court of the United States has 
long recognized that some cases warrant an excep- 
tion to the traditional due process requirements. 
Specifically, the Court has held that ‘cases involving 
the personal status of the plaintiff, such as divorce 
actions, could be adjudicated in the plaintiff's home 
State even though the defendant could not be served 
within the State.’ Shaffer v. Heitner, 433 U.S. 186, 
202, 97 S.Ct. 2569, 53 L.Ed.2d 683 (1977) (citing 
Pennoyer v. Neff, 95 U.S. 714, 733-35, 24 L.Ed. 565 
(1878)). The Court’s recognition of the status excep- 
tion implies that minimum contacts are not required 
in status cases because jurisdiction is established by 
the status of the plaintiff, rather than the location of 
the defendant. 


In re FS.T-Y., 374 N.C. 532, 538 (2020). Thus, in In re F'S.T.Y., we con- 
cluded that the State’s interest in protecting the welfare of children 
residing in North Carolina, combined with the procedural protections 
afforded to litigants in termination proceedings (including the right to 
appointed counsel), justified allowing a North Carolina court to enter 
an order terminating the parental rights of an out-of-state parent of a 
resident child, even though the parent lacked “minimum contacts” with 
this State. Id. at 541. The Court of Appeals has also recognized the status 
exception in divorce cases. See, e.g., Chamberlin v. Chamberlin, 70 N.C. 
App. 474, disc. review denied, 312 N.C. 621 (1984). According to Mucha, 
“[b]ecause th[is] case focuses on the status of the relationship between 
the plaintiff and the defendant, as opposed to focusing on the defendant 
alone, the plaintiff's connection to the forum state is itself enough to 
justify the exercise of jurisdiction as a matter of due process.” 


Although some state courts have chosen to recognize the status ex- 
ception in the domestic violence context, see, e.g., Bartsch v. Bartsch, 
636 N.W. 2d. 3 Jowa 2001), we decline Mucha’s invitation to do so here 
for two reasons. First, there is a significant conceptual distinction be- 
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tween termination-of-parental-rights and divorce proceedings on the 
one hand and a domestic violence proceeding on the other. When a trial 
court terminates an individual’s parental rights or a marriage, the court 
acts to dissolve an extant legal relationship. An order dissolving an in- 
dividual’s legal identity as a parent or spouse is not itself the source of 
new rights or duties—it is merely “a declaration of status.” Fox, 2014 
VT at ¢ 17. By contrast, when a trial court enters a DVPO, the court 
creates a “status” which did not previously exist and then invokes that 
newly-created status to “prohibit[ the defendant] from engaging in be- 
havior that would be entirely legal but for the court’s order.” Jd. at { 19. 
Mucha concedes as much when she asserts that a DVPO “grants the 
plaintiff a protected status vis-a-vis the defendant.” This distinction be- 
tween dissolving a legal status that already exists and creating a new 
status with new legal consequences is a significant one, which explains 
why a court may find jurisdiction in the absence of minimum contacts to 
accomplish the former but not the latter. 


Second, as the Court of Appeals explained in Mannise v. Harrell, 
“the issuance of a [DVPO] implicates substantial rights of [d]efendant[s].” 
249 N.C. App. 322, 332 (2016). When a trial court enters a DVPO, the court 
may, in addition to prohibiting the defendant from engaging in future 
acts of domestic violence, impose various obligations on the defendant, 
such as requiring the defendant to vacate his or her home and grant- 
ing the complainant possession of any shared residences or personal 
property. N.C.G.S. § 50B-3(a)(2), (5) (2019). The trial court may restrain 
the defendant from exercising his or her constitutional rights, including 
the right to purchase a firearm, N.C.G.S. § 50B-3(a)(11).° In addition, 
“(t]he entry of a North Carolina [DVPO] involves both legal and non-legal 
collateral consequences,” which cannot easily be undone. Mannise, 249 
N.C. App. at 332. 


The fact that a DVPO creates significant legal consequences is, of 
course, not an accident. These consequences are precisely what the 
General Assembly has deemed are necessary to protect victims of do- 
mestic violence from further harassment, abuse, or worse. But the pow- 
er and reach of a DVPO also heighten the fairness concerns which arise 
when a trial court chooses to act outside of the typical boundaries im- 
posed by the Due Process Clause. For these reasons, we conclude that 
the status exception should not be extended to this case. 


6. Under federal law, it is unlawful for any person subject to a DVPO to purchase or 
possess a firearm. 18 U.S.C. § 922(g)(8). 
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Although our decision deprives Mucha of one avenue for obtaining 
protection against further harassment, she is not without a remedy. She 
may seek a DVPO in any court with personal jurisdiction over Wagner, 
including his home state of Connecticut, which if granted would be ful- 
ly enforceable in North Carolina. See 18 U.S.C. § 2265(a). In addition, 
we note that upon receiving notice of Mucha’s filing in North Carolina, 
Wagner became aware Mucha was residing in this State. Accordingly, 
in a subsequent proceeding if the alleged harassment continued, it is 
doubtful Wagner could successfully defeat the trial court’s exercise of 
personal jurisdiction on the same grounds as asserted in the proceed- 
ings below. 


III. Conclusion 


“(Traditional notions of fair play and substantial justice” require 
something more than proof that an out-of-state defendant has directed 
conduct at an individual who happened to be located in North Carolina. 
Intl Shoe Co., 326 U.S. at 316 (quoting Milliken, 311 U.S. at 463). At a 
minimum, there must be some evidence from which the court can infer 
that in undertaking an act, the defendant purposefully established con- 
tacts with the State of North Carolina specifically. The question is not, 
as the Court of Appeals framed it, whether Wagner should have reason- 
ably understood the risk that Mucha would be located somewhere other 
than South Carolina when he chose to dial her cellphone number. The 
question is whether Wagner had “followed a course of conduct directed 
at the society or economy existing within” North Carolina, such that a 
North Carolina court “has the power to subject the defendant to judg- 
ment concerning that conduct.” J. McIntyre Mach., Ltd., 564 U.S. at 884. 
Because the requisite minimum contacts between Wagner and North 
Carolina are not present in this case, we conclude that the Due Process 
Clause forbids the trial court from exercising personal jurisdiction over 
him to enter a DVPO. Therefore, we reverse the Court of Appeals deci- 
sion in this case and vacate the trial court’s order for lack of jurisdiction. 


REVERSED. 
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NORTH CAROLINA FARM BUREAU MUTUAL INSURANCE COMPANY, INC. 
v. 
JUDY LUNSFORD 


No. 242A20 
Filed 13 August 2021 


Motor Vehicles—insurance—underinsured motorist coverage— 
applicable limit—interpolicy stacking 
A North Carolina resident injured in an out-of-state car acci- 
dent as a passenger in a car owned and operated by a Tennessee 
resident and insured by a Tennessee insurer, where that driver’s neg- 
ligence caused the accident, was entitled to collect underinsured 
motor vehicle (UIM) coverage benefits from her North Carolina 
insurer. Based on North Carolina law allowing interpolicy stack- 
ing when calculating applicable policy limits (pursuant to N.C.G.S. 
§ 20-279.21(b)(4)), the Tennessee policy’s UIM coverage limit con- 
stituted an “applicable limit” and, because the stacked UIM cover- 
age limits exceeded the sum of the applicable bodily injury coverage 
limits, the car owned by the Tennessee resident was an underinsured 
motor vehicle as defined in North Carolina. 


Justice BARRINGER dissenting. 


Chief Justice NEWBY and Justice BERGER join in this dissenting 
opinion. 


Appeal from the opinion of a divided Court of Appeals panel, 271 
N.C. App. 234 (2020), affirming entry of Order and Declaratory Judgment 
in favor of the plaintiff on 3 February 2019 by Judge Michael D. Duncan 
in Superior Court, Guilford County. Heard in the North Carolina Supreme 
Court on 17 May 2021. 


William F. Lipscomb for the Plaintiff-Appellee. 


Burton Law Firm, PLLC, by Jason M. Burton, for the 
Defendant-Appellant. 


Jon. R. Moore and C. Douglas Maynard, Jr., for North Carolina 
Advocates for Justice, amicus curiae. 
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Bailey & Dixon, LLP, by J.T. Crook, for North Carolina Association 
of Defense Attorneys, amicus curiae 


EARLS, Justice. 


Cars and people are, naturally, mobile. They regularly traverse state 
lines. Unfortunately, but inevitably, cars and people also get into ac- 
cidents. When they do, it can raise issues regarding which state’s law 
governs the interpretation of various provisions of each of the involved 
parties’ insurance contracts. In this case, we must determine whether a 
North Carolina resident is entitled to collect underinsured motor vehicle 
coverage benefits from her North Carolina insurer, after she was injured 
while traveling in Alabama in a car owned and operated by a Tennessee 
resident and insured by a Tennessee insurer. To answer that question, we 
must decide if North Carolina or Tennessee law applies when ascertain- 
ing whether the Tennessee vehicle is “underinsured” within the meaning 
of a contract executed in North Carolina between a North Carolina resi- 
dent and a North Carolina insurer. 


Judy Lunsford, a North Carolina resident, was a passenger in her 
sister Levonda Chapman’s vehicle when a serious accident occurred as 
they were travelling through Alabama. Chapman negligently drove her 
vehicle across a highway median into oncoming traffic, where it collided 
with an 18-wheeler. As a result of the accident, Lunsford was severely 
injured. Chapman was tragically killed. 


Chapman was insured by a Nationwide Insurance Company policy 
purchased in her home state of Tennessee. As a passenger in Chapman’s 
vehicle, Lunsford was entitled to recover from Nationwide, under the 
terms of Chapman’s bodily injury liability coverage. Nationwide of- 
fered—and Lunsford accepted—the full $50,000 available under the 
policy’s per person bodily injury coverage limit. Lunsford also claimed 
she was entitled to coverage under the underinsured motorist (UIM) 
provision of her own insurance contract executed in North Carolina 
with a different insurer, North Carolina Farm Bureau Mutual Insurance 
Company, Inc. (NC Farm Bureau). NC Farm Bureau denied her claim 
and initiated a declaratory judgment action to establish its liability to 
Lunsford. The trial court agreed with NC Farm Bureau’s position, con- 
cluding that Chapman’s vehicle was not an “underinsured highway ve- 
hicle” as defined under North Carolina’s Financial Responsibility Act 
(FRA). A divided panel of the Court of Appeals affirmed. 


In its argument before this Court, NC Farm Bureau concedes that 
the majority below “employed incorrect reasoning” in reaching its 
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conclusion that Lunsford was not entitled to coverage under the UIM 
provision of her insurance contract. Still, NC Farm Bureau argues the 
Court of Appeals “reached the correct result” in affirming the trial 
court’s entry of declaratory judgment for NC Farm Bureau, contending 
that Chapman’s vehicle is not an underinsured motor vehicle as defined 
by the terms of Chapman’s Nationwide insurance contract, which incor- 
porates Tennessee law. 


However, in determining whether Lunsford is entitled to collect pur- 
suant to the contract she entered into with NC Farm Bureau, we must 
apply North Carolina law to interpret the terms of a contract executed 
in North Carolina that necessarily incorporates North Carolina’s FRA. 
We need not interpret Chapman’s Nationwide insurance contract incor- 
porating Tennessee law. Resolving this dispute does not require us to 
adjudicate any of Chapman’s or Nationwide’s rights, nor does it impli- 
cate any other state’s interest in enforcing its own laws regulating the 
provision and maintenance of motor vehicle insurance. 


Applying North Carolina law, we affirm prior decisions of the Court 
of Appeals allowing interpolicy stacking when calculating the “applica- 
ble” policy limits as required under the relevant provision of the FRA, 
N.C.G.S. § 20-279.21(b)(4) (2019). Because the amount of the stacked 
UIM coverage limits exceeds the sum of the applicable bodily injury cov- 
erage limits, Chapman’s car is an “underinsured motor vehicle” as de- 
fined by the FRA for the purposes of giving effect to Lunsford’s contract 
with NC Farm Bureau. Accordingly, we reverse the decision of the Court 
of Appeals, vacate the trial court’s order entering declaratory judgment 
for NC Farm Bureau, and remand to the trial court for further proceed- 
ings consistent with this opinion. 


I. Factual Background 


At the time of the crash, both Lunsford and Chapman maintained 
motor vehicle accident insurance policies. Chapman’s Nationwide poli- 
cy provided her and her vehicle with bodily injury liability coverage sub- 
ject to limits of $50,000 per person and $100,000 per accident, and UIM 
coverage subject to the same limits. Lunsford’s NC Farm Bureau policy 
provided her with UIM coverage subject to the same limits as Chapman’s 
bodily injury liability coverage ($50,000 per person / $100,000 per acci- 
dent). After the crash, Nationwide offered, and Lunsford accepted, the 
full $50,000 available under the Nationwide bodily injury liability policy 
per person limit. Lunsford then sought an additional $50,000 in UIM cov- 
erage from her own insurer, NC Farm Bureau. 
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NC Farm Bureau denied Lunsford’s claim and initiated a declara- 
tory judgment action in Superior Court, Guilford County seeking a rul- 
ing establishing that “the UIM coverage of [the NC Farm Bureau policy] 
does not apply to [Lunsford’s] injuries from the . . . motor vehicle colli- 
sion in question and that [Lunsford] is not entitled to recover any UIM 
coverage from said policy.” NC Farm Bureau contended that Chapman’s 
vehicle was not an “underinsured motor vehicle” under North Carolina 
law. Lunsford argued in response that, under the relevant provision of 
the FRA as interpreted by the Court of Appeals in Benton v. Hanford, 
195 N.C. App. 88 (2009), she was entitled to stack her NC Farm Bureau 
UIM coverage limit ($50,000) with the Nationwide UIM coverage limit 
($50,000) for the purposes of determining whether “the applicable lim- 
its of underinsured motorist coverage for the vehicle involved in the 
accident and insured under the owner's policy” exceeded “the sum of 
the limits of liability under all bodily injury liability bonds and insur- 
ance policies applicable at the time of the accident.” Jd. at 92 (quoting 
N.C.G.S. § 20-279.21(b)(4)). After stacking the policies, Lunsford con- 
tended she would be entitled to recover UIM benefits from NC Farm 
Bureau because the stacked UIM limits ($100,000) would be greater than 
Nationwide’s bodily injury liability coverage limit ($50,000). 


On 19 December 2018, the trial court entered judgment on the 
pleadings in NC Farm Bureau’s favor. The trial court reasoned that be- 
cause the Nationwide insurance contract was executed in Tennessee, 
“Chapman’s policy is governed by Tennessee law.” Under Tennessee 
law, an “uninsured! motor vehicle does not include a motor vehicle . . . 
[insured under the liability coverage of the same policy of which the 
uninsured motor vehicle coverage is a part.” Tenn. Code § 56-7-1201(2) 
(2016). Because Chapman’s vehicle was “insured under the liability cov- 
erage of the same policy from which the claimant [Lunsford] is seeking 
UIM coverage,” the trial court concluded that Chapman’s vehicle “cannot 
be an underinsured motor vehicle under Chapman’s policy, the UIM cov- 
erage of Chapman’s policy does not apply to the accident in question 
and, therefore, it is not ‘applicable’ UIM coverage within the meaning 
of the North Carolina UIM statute’s definition of the ‘underinsured high- 
way vehicle’ and [Benton].” Since the Nationwide UIM coverage was not 
“applicable,” there was no limit for Lunsford to stack with her own NC 
Farm Bureau UIM coverage limit. Defined thusly, “Chapman’s vehicle 
does not satisfy [the FRA’s definition of an underinsured motor vehicle] 


1. Chapman’s contract uses the term “uninsured motor vehicle” in a manner which 
encompasses what would be termed an “underinsured motor vehicle” under North 
Carolina law. We use the latter throughout for ease of reading. 
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because the liability coverage of Chapman’s policy ($50,000 / $100,000) 
is equal to (not less than) the UIM coverage of Lunsford’s policy.” 


A divided panel of the Court of Appeals affirmed, but on a different 
rationale than the one utilized by the trial court. The majority agreed with 
the trial court that Chapman’s Nationwide UIM policy was not “applica- 
ble at the time of an accident under [N.C.G.S.] § 20-279.21(b)(4).” North 
Carolina Farm Bureau Mut. Ins. Co., Inc. v. Lunsford, 271 N.C. App. 
234, 238 (2020). However, the majority’s conclusion that the Nationwide 
policy was not “applicable” rested upon its belief that Lunsford did not 
“qualif[y] as a ‘person insured’ [under the Nationwide policy] as that 
term is defined by [N.C.G.S. § 20-279.21(b)(8)].” Jd. According to the ma- 
jority, because Lunsford was neither “the named insured [nor], while 
resident of the same household, the spouse of the named insured [or] 
relatives of either,” she did not “qualif[y] as a ‘person insured’ ” under 
Chapman’s Nationwide policy, precluding Lunsford from stacking the 
Nationwide UIM coverage limit. Id. at 237 (quoting Sproles v. Greene, 
329 N.C. 603, 608 (1991)). 


Judge Murphy dissented based upon his interpretation of Chapman’s 
contract with Nationwide. According to Judge Murphy, Chapman’s 
Nationwide policy contained a “conformity clause” stating that the in- 
surer would “adjust this policy to comply . . . [w]ith the financial respon- 
sibility law of any state or province which requires higher liability limits 
than those provided by this policy.” Id. at 242-43 (Murphy, J., dissenting). 
Therefore, Judge Murphy read Chapman’s Nationwide policy as “explicit- 
ly incorporat[ing] our FRA,” requiring the court to apply the definition of 
an “underinsured motor vehicle” provided by N.C.G.S. § 20-279.21(b)(4). 
Id. at 242. Under this definition of an underinsured motor vehicle, as 
interpreted by the Court of Appeals in Benton, Lunsford was entitled to 
“stack the $50,000.00 limit of UIM coverage in Chapman’s Nationwide 
policy with the $50,000.00 limit of UIM coverage in Lunsford’s [NC Farm 
Bureau] policy.” Jd. at 245. 


Judge Murphy also disputed the majority’s conclusion that Lunsford 
was not a “person[ ] insured” by Chapman’s Nationwide policy. He noted 
that in Sproles, this Court interpreted the relevant provision of the FRA, 
N.C.G.S. § 20-279.21(b)(3), to 


essentially establish[ ] two “classes” of “persons 
insured”: (1) the named insured and, while resident of 
the same household, the spouse of the named insured 
and relatives of either and (2) any person who uses with 
the consent, express or implied, of the named insured, 
the insured vehicle, and a guest in such vehicle. 
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Id. at 244. Applying Sproles, Judge Murphy concluded that “Lunsford, 
as the named insured, is a class one insured with respect to the NCFB 
policy .... She is also a class two insured with respect to Chapman’s 
Nationwide policy as a guest in the insured vehicle with consent of the 
named insured.” Id. 


II. Analysis 


All insurers doing business in North Carolina are required to offer 
UIM coverage. See N.C.G.S § 20-279.21(b)(4) (stating that every insurer’s 
“policy of liability insurance . . . [s]hall . .. provide underinsured motor- 
ist coverage”). “The purpose of underinsured motorist (UIM) coverage 
in our state is to serve as a safeguard when tortfeasors’ liability poli- 
cies do not provide sufficient recovery—that is, when the tortfeasors 
are ‘under insured.’” Lunsford v. Mills, 367 N.C. 618, 632 (2014) (Newby, 
J., concurring in part, dissenting in part). UIM coverage kicks in when 
the insured is injured due to the tortious conduct of another driver. 
“Following an automobile accident, a tortfeasor’s liability coverage is 
called upon to compensate the injured plaintiff, who then turns to his 
own UIM coverage when the tortfeasor’s liability coverage is exhaust- 
ed.” Harris v. Nationwide Mut. Ins. Co., 332 N.C. 184, 188 (1992) (em- 
phasis added); see also Douglas R. Richmond, Isswes and Problems in 
“Other Insurance,” Multiple Insurance, and Self-Insurance, 22 Pepp. 
L. Rev. 1873, 1420 (1995) (“UIM policies provide first-party coverage” 
to insureds). 


To determine whether Lunsford is entitled to access the UIM cov- 
erage she purchased from NC Farm Bureau, “[t]he threshold question 
. .. is whether the tort-feasor’s vehicle is an ‘underinsured highway ve- 
hicle’ as the term is used in N.C.G.S. § 20-279.21(b)(4).” Harris, 332 N.C. 
at 187. Under N.C.G.S. § 20-279.21(b)(4), a vehicle is an “underinsured 
highway vehicle” if 


the sum of the limits of liability under all bodily injury 
liability bonds and insurance policies applicable at 
the time of the accident is less than the applicable 
limits of underinsured motorist coverage for the vehi- 
cle involved in the accident and insured under the 
owner's policy. 


Everyone agrees that the only bodily injury liability insurance policy 
“applicable at the time of the accident” is Lunsford’s Nationwide policy, 
and that Lunsford’s NC Farm Bureau UIM policy is an “applicable” UIM 
coverage limit. The crux of the parties’ dispute is whether Chapman’s 
Nationwide UIM coverage limit is also an “applicable limit of underin- 
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sured motorist coverage for the vehicle involved in the accident and 
insured under the owner’s policy.” Lunsford says it is. NC Farm Bureau 
says it is not. 


Because of each policy’s respective limits, the answer to this ques- 
tion is dispositive in this case. If the Nationwide UIM coverage limit is 
“applicable,” then—under Court of Appeals precedent which NC Farm 
Bureau does not challenge—Lunsford is entitled to stack the Nationwide 
UIM coverage limit ($50,000) with the NC Farm Bureau coverage limit 
($50,000). Benton, 195 N.C. App. at 92 (“UIM coverage may be stacked 
interpolicy to calculate the applicable limits of underinsured motorist 
coverage for the vehicle involved in the accident for the purpose of de- 
termining if the tortfeasor’s vehicle is an ‘underinsured highway vehicle.’ ”). 
If Lunsford is entitled to stack the Nationwide and NC Farm Bureau UIM 
coverage limits, “the sum of the limits of liability under all bodily injury 
liability bonds and insurance policies applicable at the time of the acci- 
dent” (Nationwide’s $50,000 bodily injury coverage limit) would be “less 
than the applicable limits of underinsured motorist coverage for the 
vehicle involved in the accident and insured under the owner’s policy” 
(the $100,000 in stacked UIM coverage limits), and Chapman’s vehicle 
would be “underinsured.” If the Nationwide UIM coverage limit is not 
“applicable,” then it cannot be stacked with Lunsford’s NC Farm Bureau 
coverage limit, the bodily injury liability coverage limit ($50,000) would 
be equal to the sum of the “applicable” UIM coverage limits ($50,000), 
and Chapman’s vehicle would not be “underinsured.” 


Initially, we reject the distinction the majority below relied upon 
in arriving at its conclusion that Chapman’s Nationwide coverage limit 
was not “applicable” within the meaning of N.C.G.S. § 20-279.21(b)(4). 
As Judge Murphy’s dissent correctly explains, there are two “classes” 
of “persons insured” set forth in N.C.G.S. § 20-279.21(b)(3), “Class 
I” insureds (named insureds and relatives who reside in the insured’s 
household) and “Class II” insureds (individuals using a vehicle with the 
driver’s consent). Lunsford is plainly a “Class I” insured with regards 
to the NC Farm Bureau policy and a “Class II” insured with regards to 
the Nationwide policy. Therefore, the fact that Lunsford is not a relative 
who resides in Chapman’s household is irrelevant. NC Farm Bureau ac- 
knowledges as much—in their presentation to this Court, they concede 
that “it is undisputed that Lunsford was an insured of Chapman’s UIM 
coverage . . . because she was occupying Chapman’s vehicle and the 
[c]ourt’s opinion does not explain why her status as a Class II insured of 
the Chapman policy prevents that policy from being applicable within 
the meaning of N.C.G.S. § 20-279.21(b)(4).” 
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Rather than defend the Court of Appeals’ reasoning—or ask this 
Court to overrule Benton and other cases recognizing the propriety of 
interpolicy stacking—NC Farm Bureau contends that interpolicy stack- 
ing is not permitted in this case because Chapman was a Tennessee 
resident who entered into a contract with Nationwide in Tennessee. 
In NC Farm Bureau’s view, Chapman’s Nationwide contract does not 
incorporate North Carolina’s FRA, and it need not, because it was ex- 
ecuted in Tennessee and North Carolina lacks any substantial connec- 
tion to Chapman or the accident at issue. By extension, NC Farm Bureau 
contends that the terms of the Nationwide contract, which incorporate 
Tennessee’s definition of an underinsured motor vehicle, supply the defi- 
nition to be applied in determining whether Chapman’s vehicle is under- 
insured. It is uncontroverted that under the relevant Tennessee statute, 
Tenn. Code § 56-7-1201(2), Chapman’s vehicle cannot be underinsured. 


To be clear, NC Farm Bureau does not dispute that (1) Lunsford is 
seeking UIM coverage under her own insurance policy issued by NC 
Farm Bureau pursuant to a contract entered into in North Carolina, (2) 
all automobile accident insurance policies executed in North Carolina 
necessarily incorporate North Carolina’s FRA, and (8) this Court must 
apply North Carolina law when interpreting an insurance policy issued 
in North Carolina to a North Carolina insured. What NC Farm Bureau 
appears to be arguing is that North Carolina law requires us to look to 
the terms of Chapman’s Nationwide policy to ascertain whether the UIM 
coverage limit contained therein is an “applicable limit[ ] of underin- 
sured motorist coverage for the vehicle involved in the accident and 
insured under the owner’s policy.” N.C.G.S. § 20-279.21(b)(4) (empha- 
sis added). As we understand it, NC Farm Bureau’s position can be ar- 
ticulated as follows: When an individual is injured by a driver’s tortious 
conduct, the driver’s UIM coverage limit is not an “applicable limit[ | of 
underinsured motorist coverage for the vehicle involved in the accident 
and insured under the owner’s policy” which can be stacked with the 
injured party’s UIM coverage limit if, under the terms of the tortfeasor’s 
contract, the vehicle is not underinsured. 


The essential question in this case is one of statutory interpretation: 
What did the General Assembly intend by using the phrase “applicable lim- 
its of underinsured motorist coverage for the vehicle involved in the acci- 
dent and insured under the owner’s policy” in N.C.G.S. § 20-279.21(b)(4)? 
“The primary objective of statutory interpretation is to ascertain and 
effectuate the intent of the legislature.” Lunsford v. Mills, 367 N.C. at 
623. “The intent of the General Assembly may be found first from the 
plain language of the statute, then from the legislative history, the spirit 
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of the act and what the act seeks to accomplish.” Lenox, Inc. v. Tolson, 
353 N.C. 659, 664 (2001) (cleaned up). Thus, we begin with the statutory 
language the General Assembly selected. “If the language of a statute is 
clear, the court must implement the statute according to the plain mean- 
ing of its terms so long as it is reasonable to do so.” Id. If the language 
is ambiguous or susceptible to multiple meanings, we turn to the other 
sources to identify the General Assembly’s intent. 


Read in context, the General Assembly’s choice of the term “applica- 
ble” does not unambiguously answer the question of whether an injured 
party is or is not permitted to stack the tortfeasor’s UIM coverage limit 
under these circumstances. Black’s Law Dictionary defines applicable 
as “1. Capable of being applied; fit and right to be applied. 2. (Of a rule, 
regulation, law, etc.) affecting or relating to a particular person, group, 
or situation; having direct relevance.” Black’s Law Dictionary (11th ed. 
2019). Citing a similar dictionary definition, NC Farm Bureau argues that 
“t]he UIM coverage of Chapman’s policy is not capable of being applied 
to Lunsford’s claim because the policy provisions, and the applicable 
Tennessee statutes, preclude her vehicle from being an underinsured 
vehicle for the UIM coverage of her policy.” 


But this tautological proposition smuggles into the FRA the very 
premise NC Farm Bureau seeks to uncover in the statutory text. The 
provision does not state that “applicable” means “contained in a policy 
which would by its own terms define the tortfeasor’s vehicle as underin- 
sured.” The text contains only the phrase “applicable limits.” The ques- 
tion before this Court is what meaning the General Assembly intended 
to communicate by including that phrase. NC Farm Bureau offers one 
possible answer, but that answer cannot be derived from the text alone, 
and we must not read into a statute “language that simply is not there.” 
Boseman v. Jarrell, 364 N.C. 537, 554 (2010) (Hudson, J., dissenting); 
see also Borden v. United States, 141 S.Ct. 1817, 1829 (2021) (“[W]e 
must construe the [statutory clause] as it is—without first inserting the 
word[s] that will (presto!) produce the dissent’s reading.”). 


Benton and the other cases construing N.C.G.S. § 20-279.21(b)(4) 
to allow interpolicy stacking do not precisely define the phrase “appli- 
cable limits.” Still, nothing in those cases supports NC Farm Bureau’s 
proposed construction. In Benton—which, we reiterate, NC Farm 
Bureau does not challenge—the Court of Appeals did not refer to the 
tortfeasor’s state of residence. The Court of Appeals explicitly rejected 
the tortfeasor’s insurer’s effort to define “underinsured motor vehicle” in 
accordance with the terms of the tortfeasor’s UIM policy, instead defin- 
ing “underinsured motor vehicle” in accordance with the terms of the 
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FRA. Benton, 195 N.C. App. at 91-92 (“Because the [FRA] specifically 
defines ‘underinsured highway vehicle[,]’. .. we turn to the Act and the 
cases interpreting it without regard to the definition of the term in 
the [tortfeasor’s] policy.”). In applying the definition supplied by the 
FRA, the Benton court without further explanation treated “the UIM 
coverage for the vehicle owned by the [tortfeasor] policy holder” as “ap- 
plicable.” Id. at 97. 


Even though Benton interpreted and applied N.C.G.S. § 20-279.21(b)(4), 
the decision contains no reference to the fact NC Farm Bureau and the 
dissent now claims was dispositive.2 Acknowledging this omission, 
NC Farm Bureau invites us to take “judicial notice” that the record in 
Benton indicates the tortfeasor’s insurance contract was executed 
in North Carolina. We decline the invitation to read Benton as turning 
on a fact which, upon close examination of the decision itself, appears 
to have been entirely extraneous to the court’s reasoning and ultimate 
holding. We are unconvinced by NC Farm Bureau’s effort to find in 
Benton a legal rule the court did not propound. 


Instead, we understand the General Assembly’s use of the phrase 
“applicable limits” to refer to the UIM coverage limits contained within 
the insurance policy covering the tortfeasor’s vehicle, in a circumstance 
such as this one where the tortfeasor is the driver and the injured party 
is a passenger seeking to access the UIM coverage contained within his 
or her own policy incorporating North Carolina’s FRA. This interpreta- 
tion is consistent with “the spirit of the [FRA] and what the [FRA] seeks 
to accomplish.” Lenox, 353 N.C. at 664 (cleaned up). 


“The avowed purpose of the Financial Responsibility Act, of which 
N.C.G.S. § 20-279.21(b)(4) is a part, is to compensate the innocent vic- 
tims of financially irresponsible motorists. It is a remedial statute to be 
liberally construed so that the beneficial purpose intended by its enact- 
ment may be accomplished.” Sutton v. Aetna Cas. & Sur. Co., 325 N.C. 


2. Although Benton is not controlling, it is also not irrelevant, as the dissent suggests. 
In addition to not asking this Court to consider whether Benton was wrongly decided, NC 
Farm Bureau does not dispute that Benton was the governing law at the time it entered 
into an insurance contract with Lunsford. Thus, although we undoubtedly have the author- 
ity to displace Benton, doing so sua sponte would risk depriving the parties of the benefit 
of the bargain they struck. Further, we find it notable that the General Assembly has not 
acted in a way that evinces disagreement with Benton in the years since that case was 
decided. See, e.g., Brown v. Kindred Nursing Centers E., L.L.C., 364 N.C. 76, 83 (2010) 
(‘[L]egislative acquiescence is especially persuasive on issues of statutory interpretation. 
When the legislature chooses not to amend a statutory provision that has received a spe- 
cific interpretation, we assume lawmakers are satisfied with that interpretation.”). 
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259, 265 (1989) (citation omitted). Interpreting the ambiguous language 
contained in N.C.G.S. § 20-279.21(b)(4) to permit interpolicy stacking 
in this circumstance is “[i]n keeping with the purpose of the [FRA]” be- 
cause it allows injured North Carolina insureds to access the UIM cov- 
erage they paid for in a greater number of circumstances, reducing the 
likelihood that the costs of the damage caused by an underinsured tort- 
feasor will be borne by the insured alone. Benton, 195 N.C. App. at 92; 
see also Proctor v. North Carolina Farm Bureau Mut. Ins. Co., 324 N.C. 
221, 225 (1989) (“[T]he statute’s general purpose, which has not been 
changed, is best served when the statute is interpreted to provide the 
innocent victim with the fullest possible protection.”). The magnitude of 
North Carolina’s interest in protecting insureds in no way depends upon 
the state in which the tortfeasor executed his or her insurance contract. 
Nor is there any reason to look to another state’s law in defining the 
circumstances under which a North Carolina insured can access UIM 
coverage under his or her own insurance policy. 


Further, NC Farm Bureau’s proposed interpretation does not reflect 
the way UIM coverage functions. UIM coverage becomes available to 
an insured from his or her own insurer when the damage caused by a 
tortfeasor exceeds the tortfeasor’s bodily injury liability coverage limits. 
The circumstances under which an insured will be able to claim UIM 
benefits are dictated by the terms and limits of the insured’s own con- 
tract with his or her insurer—and, by extension when the insurance 
contract is executed in North Carolina, the provisions of the FRA. See, 
e.g., Lunsford v. Mills, 367 N.C. at 635 (2014) (Newby, J., concurring in 
part, dissenting in part) (“[A]n insured plaintiff's UIM recovery ‘is con- 
trolled contractually by the amount of the UIM policy limits purchased 
and available to her.’ ”) (quoting Nikiper v. Motor Club of Am. Cos., 
232 N.J. Super. 393, 398-99, certification denied, 117 N.J. 139 (1989)). It 
follows logically that the availability of UIM coverage to the insured— 
which hinges upon the threshold determination of whether a vehicle is 
underinsured—should be dictated by the terms of the bargain struck by 
the insured and the insurer, not by the terms of the bargain struck by the 
tortfeasor with his or her insurer. The availability of the UIM coverage 
Lunsford obtained should not be contingent on the tortfeasor fortuitous- 
ly residing in a state whose elected officials share the North Carolina 
General Assembly’s concern for protecting injured insureds to the 
same extent. 


Ifit were Chapman seeking to recover UIM benefits from Nationwide 
after an accident caused by Lunsford’s tortious driving, then the terms of 
the Nationwide contract would supply the definition of an “underinsured 
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vehicle.”? But the very reason an insurance contract includes a UIM 
coverage provision is to define the circumstances under which another 
vehicle (the one driven by the tortfeasor) is to be considered underin- 
sured, for the purpose of establishing when the insurer’s obligation to 
disburse UIM benefits is triggered. The definition of an underinsured 
motor vehicle that a North Carolina insured agrees to with his or her in- 
surer does not incorporate or in any way depend upon the definition that 
would be operative if it were the tortfeasor who was seeking to recover 
under his or her own insurance policy. 


It is not at all anomalous that a vehicle might be considered “un- 
derinsured” as that term is defined in a North Carolina contract incor- 
porating the FRA, but not “underinsured” as that term is defined in an 
out-of-state contract incorporating that state’s insurance laws. Out of 
concern for the consequences of leaving North Carolina insureds vul- 
nerable to financial ruin, or even simply being undercompensated, when 
they are harmed by irresponsible drivers, North Carolina has chosen to 
mandate that insurers make UIM coverage available in a circumstance 
where Tennessee has not. To give effect to the public policy consider- 
ations motivating the General Assembly’s legislative choice, and to hon- 
or the bargains struck by North Carolinians with their insurers in light 
of the North Carolina FRA, we must apply the definition of an “under- 
insured motor vehicle” chosen by the representatives of the people of 
North Carolina, not the one chosen by the representatives of the people 
of Tennessee. See Fortune Ins. Co. v. Owens, 351 N.C. 424, 428 (2000) 
(“[A]n automobile insurance contract should be interpreted and the rights 
and liabilities of the parties thereto determined in accordance with the 
laws of the state where the contract was entered.”). Therefore, we hold 
that the UIM coverage limit contained in Chapman’s Nationwide policy is 
an “applicable” limit within the meaning of N.C.G.S. § 20-279.21(b)(4).4 


3. If this circumstance were presented to this Court, we would be called upon to 
interpret a contract executed in Tennessee incorporating Tennessee law, and NC Farm 
Bureau's argument that the Full Faith and Credit Clause of Art IV. § 1 of the United States 
Constitution might be relevant. However, in this case, we are called upon to interpret a 
contract executed in North Carolina ordering the relations between two North Carolina 
residents which incorporated North Carolina law. 


4. Because we reach this conclusion based upon our interpretation of Lunsford’s 
NC Farm Bureau insurance contract and the North Carolina FRA, we do not reach the 
question of whether the “conformity clause” in Chapman’s Nationwide insurance contract 
incorporates N.C.G.S. § 20-279.21(b)(4). 
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III. Conclusion 


When a passenger who has previously obtained UIM coverage pur- 
suant to a contract executed in North Carolina is injured while travelling 
in avehicle driven by someone else, and the injury results from that driv- 
er’s tortious conduct, the driver’s UIM coverage limits are “applicable” 
within the meaning of N.C.G.S. § 20-279.21(b)(4). Under these circum- 
stances, the injured passenger is entitled to stack the driver’s UIM cover- 
age limit with the limits contained in the passenger’s own policy for the 
purposes of determining whether the vehicle is an “underinsured motor 
vehicle” within the meaning of his or her own policy, which necessarily 
incorporates North Carolina’s FRA. In this case, after stacking the appli- 
cable Nationwide and NC Farm Bureau coverage limits, Chapman’s vehi- 
cle is “underinsured” as that term is defined in N.C.G.S. § 20-279.21(b)(4). 
Accordingly, we reverse the decision of the Court of Appeals and re- 
mand to the trial court for entry of an order granting a declaratory judg- 
ment in favor of Judy Lunsford. 


REVERSED. 
Justice BARRINGER, dissenting. 


This matter concerns the underinsured motorist bodily injury cover- 
age in the insurance policy between North Carolina Farm Bureau Mutual 
Insurance Company, Inc. (Farm Bureau) and Judy Lunsford (Lunsford 
Policy). The material facts are undisputed and the law well-established. 
However, the majority assumes the role of the legislature in this matter 
and ignores our well-established principles for the construction of insur- 
ance policies and the determination of what law applies to insurance 
policies. Applying the plain language of the statute enacted by the North 
Carolina legislature to a policy entered in North Carolina and Tennessee 
law to a policy entered in Tennessee, consistent with our precedent, 
clearly leads to affirming the trial court’s granting of judgment on the 
pleadings in Farm Bureau’s favor. Therefore, I respectfully dissent.1 


I. Background 


Lunsford, while a resident of North Carolina, applied in North 
Carolina for and was issued in North Carolina the Lunsford Policy from 


1. However, we agree with the majority and the parties to this appeal that the Court 
of Appeals erred in its application of the classes of insured. N.C. Farm Bureau Mut. Ins. 
Co., Inc. v. Lunsford, 271 N.C. App. 234, 238-39 (2020). In this matter, it is undisputed that 
Lunsford was an insured under Chapman’s underinsured motorist coverage. 
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Farm Bureau. The named insured for the Lunsford Policy was Lunsford, 
and the Lunsford Policy covered a 2016 Toyota RAV4, which at all rel- 
evant times, was titled and registered to Lunsford in North Carolina. The 
Lunsford Policy provided uninsured and underinsured motorist bodily 
injury coverage of $50,000 per person/$100,000 per accident. 


While a passenger in a 2015 Chevrolet Silverado (Silverado) owned 
by and being driven by Levonda Chapman, a resident of Tennessee, 
Lunsford was seriously injured as a result of Chapman’s negligent driv- 
ing. The accident occurred in Alabama. At the time of the accident, 
Chapman’s Silverado was covered by an automobile insurance policy 
between Nationwide Mutual Insurance Company (Nationwide) and 
Chapman (Chapman Policy), which provided bodily injury liability cov- 
erage of $50,000 per person/$100,000 per occurrence and underinsured 
motorist coverage of $50,000 per person/$100,000 per occurrence. The 
Chapman Policy was entered into in Tennessee. Nationwide offered 
the policy limit of the Chapman Policy bodily injury liability coverage, 
$50,000, to Lunsford. 


The dispute between Lunsford and Farm Bureau concerns wheth- 
er Chapman’s vehicle was an underinsured highway vehicle. As rel- 
evant to this appeal, the underinsured motorist coverage under the 
Lunsford Policy applies when “[Lunsford] is legally entitled to recover 
from the owner or operator of an underinsured [highway] vehicle be- 
cause of bodily injury sustained by [her] and caused by the accident.” 
Recognizing that the definition of underinsured highway vehicle in the 
Lunsford Policy is narrower than the applicable subsection of the stat- 
ute, N.C.G.S. § 20-279.21(b)(4), enacted by the North Carolina legisla- 
ture, Farm Bureau conceded that N.C.G.S. § 20-279.21(b)(4) prevails 
over the narrower policy provision in the Lunsford Policy. Subsection 
20-279.21(b)(4) of the General Statutes of North Carolina defines under- 
insured highway vehicle as 


a highway vehicle with respect to the ownership, 
maintenance, or use of which, the sum of the limits 
of liability under all bodily injury liability bonds and 
insurance policies applicable at the time of the acci- 
dent is less than the applicable limits of underinsured 
motorist coverage for the vehicle involved in the acci- 
dent and insured under the owner's policy. For pur- 
poses of an underinsured motorist claim asserted by 
a person injured in an accident where more than one 
person is injured, a highway vehicle will also be an 
“underinsured highway vehicle” if the total amount 
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actually paid to that person under all bodily injury 
liability bonds and insurance policies applicable at 
the time of the accident is less than the applicable 
limits of underinsured motorist coverage for the 
vehicle involved in the accident and insured under 
the owner’s policy. Notwithstanding the immediately 
preceding sentence, a highway vehicle shall not be 
an “underinsured motor vehicle” for purposes of an 
underinsured motorist claim under an owner’s policy 
insuring that vehicle unless the owner’s policy insur- 
ing that vehicle provides underinsured motorist cov- 
erage with limits that are greater than that policy’s 
bodily injury liability limits. 


N.C.G.S. § 20-279.21(b)(4) (2019). 


Farm Bureau also acknowledges that the Court of Appeals has 
construed the legislature’s use of the plural “limits” in the phrase “less 
than the applicable limits” to allow interpolicy stacking of applicable 
policies and does not challenge this holding in this matter. See Benton 
v. Hanford, 195 N.C. App. 88, 92-93 (2009); N.C. Farm Bureau Mut. Ins. 
Co. v. Bost, 126 N.C. App. 42, 50-51 (1997). Instead, Farm Bureau con- 
tends that the Chapman Policy is not an applicable policy. Specifically, 
the Chapman Policy excludes from the definition of underinsured high- 
way vehicle? the Silverado—as both a vehicle insured under the liability 
coverage of the Chapman Policy and a vehicle operated by the insured, 
Chapman. This exclusion is consistent with the statutes enacted by the 
Tennessee legislature defining an uninsured highway vehicle for purpos- 
es of uninsured and underinsured motorist coverage. See Tenn. Code 
§§ 56-7-1201, -1202 (2016). 


Lunsford does not dispute that the Chapman Policy is an insur- 
ance contract entered into in Tennessee by a Tennessee resident or the 
construction of the Chapman Policy under Tennessee law presented by 
Farm Bureau. Instead, Lunsford, relying on Benton, appears to contend 
that the definition of underinsured highway vehicle in the statute en- 
acted by the North Carolina legislature applies to every policy, including 
the Chapman Policy. Thus, according to Lunsford, we ignore the plain 
language of the Chapman Policy and Tennessee law. Lunsford also ar- 


2. The Chapman Policy and the Tennessee statutes use the term “uninsured motor 
vehicle.” Because the distinction in the terms is not significant and to aid the reader, the 
term “underinsured highway vehicle” is also used when referring to the Chapman Policy 
and the Tennessee statutes. 
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gues Tennessee law does not apply because injury to a North Carolina 
resident is sufficient to establish a close connection with North Carolina 
and require the application of North Carolina law to the construction of 
the policy as in Collins & Aikman Corp. v. Hartford Acc. & Indemnity 
Co., 335 N.C. 91 (1993). Lastly, Lunsford raised in her reply before the 
Court of Appeals and her brief with this Court that a financial responsi- 
bility provision in the Chapman Policy dictates the application of North 
Carolina law in this matter. 


II. Construction of Insurance Policies 


“This Court has long recognized its duty to construe and enforce in- 
surance policies as written, without rewriting the contract or disregard- 
ing the express language used.” Fid. Bankers Life Ins. Co. v. Dortch, 318 
N.C. 378, 380 (1986). “However, when a statute is applicable to the terms 
of an insurance policy, the provisions of the statute become a part of the 
policy as if written into it.” Bray v. N.C. Farm Bureau Mut. Ins. Co., 341 
N.C. 678, 682 (1995). Thus, the policy is construed in accordance with 
its written terms unless a binding statute, regulation, or order requires a 
different construction. Allstate Ins. Co. v. Shelby Mut. Ins. Co., 269 N.C. 
341, 345 (1967). When unambiguous, the plain language of the policy 
controls, N.C. Farm Bureau Mut. Ins. Co. v. Martin, 376 N.C. 280, 286 
(2020), or if superseded by a binding statute, the plain language of the 
statute controls, see generally Fid. Bank v. N.C. Dep’t of Revenue, 370 
N.C. 10, 20 (2017). 


Where a policy defines a term, that definition is to be 
used. If no definition is given, non-technical words 
are to be given their meaning in ordinary speech, 
unless the context clearly indicates another mean- 
ing was intended. The various terms of the policy are 
to be harmoniously construed, and if possible, every 
word and every provision is to be given effect. 


Woods v. Nationwide Mut. Ins. Co., 295 N.C. 500, 505-06 (1978). This 
Court regularly looks to non-legal dictionaries to determine plain mean- 
ing for policies and statutes. See, e.g., Raleigh Hous. Auth. v. Winston, 
376 N.C. 790, 2021-NCSC-16, ¥ 8 (2021); Martin, 376 N.C. at 287. 


When a provision of an insurance policy is ambiguous, the provision 
will be given the meaning most favorable to the insured. Shelby Mut., 
269 N.C. at 346. However, “[t]he terms of another contract between dif- 
ferent parties cannot affect the proper construction of the provisions of 
an insurance policy.” Jd. Rather, 
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[t]he existence of the second contract, whether an 
insurance policy or otherwise, may or may not be 
an event which sets in operation or shuts off the lia- 
bility of the insurance company under its own policy. 
Whether it does or does not have such effect, first 
requires the construction of the policy to determine 
what event will set in operation or shut off the com- 
pany’s liability and, second, requires a construction 
of the other contract, or policy, to determine whether 
it constitutes such an event. 


Id. 


In this matter, Farm Bureau has argued that the language written into 
the Lunsford Policy of N.C.G.S. § 20-279.21(b)(4)—“the applicable limits 
of underinsured motorist coverage”—is clear and unambiguous. Farm 
Bureau, relying on the definition from the American Heritage Dictionary 
of English Language, identifies that the plain meaning of “applicable” as 
“[clapable of being applied; relevant or appropriate.” Applicable, The 
American Heritage Dictionary of the English Language (5th ed. 2020), 
https://ahdictionary.com/word/search.html?q=applicable. Lunsford has 
neither disputed that the language is unambiguous nor disputed or of- 
fered an alternative plain meaning of the term “applicable.” 


The language is unambiguous. Thus, the statutory language and pol- 
icy language of the Lunsford Policy provide that only underinsured mo- 
torist coverage capable of being applied are added together, i.e., stacked, 
for purposes of determining whether the threshold requirement of an 
underinsured highway vehicle is met under N.C.G.S. § 20-279.21(b)(4). 
Thus, in order for Lunsford to prevail, she would have to prove that the 
underinsured motorist coverage of the Chapman Policy is capable of 
being applied. See Martin, 376 N.C. at 285 (“The party seeking coverage 
under an insurance policy bears the burden ‘to allege and prove cover- 
age.’” (quoting Brevard v. State Farm Mut. Auto. Ins. Co., 262 N.C. 458, 
461 (1964)). In this case, which state’s law applies determines whether 
the underinsured motorist coverage of the Chapman Policy is capable 
of being applied. 


Adopting Lunsford’s argument as done by the majority requires this 
Court to omit the word “applicable” and read the statute as: 


An “uninsured motor vehicle,” as described in sub- 
division (3) of this subsection, includes an “under- 
insured highway vehicle,” which means a highway 
vehicle with respect to the ownership, maintenance, 
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or use of which, the sum of the limits of liability under 
all bodily injury liability bonds and insurance policies 
applicable at the time of the accident is less than the 
. . . limits of underinsured motorist coverage for 
the vehicle involved in the accident and insured under 
the owner’s policy. 


N.C.G.S. § 20-279.21(b)(4). This construction clearly disregards estab- 
lished canons of construction for statutes and insurance policies that, 
when possible, “every word and every provision is to be given effect,” 
Woods, 295 N.C. at 506. 


The majority’s construction also does not serve the avowed purpose 
of the Motor Vehicle Safety and Financial Responsibility Act (the Act) “to 
require financial responsibility of reckless, inefficient and irresponsible 
operators of motor vehicles involved in accidents.” Howell v. Travelers 
Indem. Co., 237 N.C. 227, 232 (1953). This case does not involve manda- 
tory or compulsory motor vehicle liability insurance to protect against 
the financial irresponsibility of reckless drivers. Underinsured motorist 
coverage is optional for the insured. Comp. N.C.G.S. § 20-279.21(b)(4) 
with N.C.G.S. § 20-279.21(b)(2), (8); see also Hartford Underwriters 
Ins. Co. v. Becks, 123 N.C. App. 489, 493-94 (1996) (rejecting defen- 
dants’ suggestion that underinsured motorist coverage “is ‘required’ or 
‘deemed mandatory’ in all liability policies”). Our legislature also spe- 
cifically provided in subsection 20-279.21(n) of the General Statutes 
of North Carolina that “[nJothing in this section shall be construed to 
provide greater amounts of uninsured or underinsured motorist cover- 
age in a liability policy than the insured has purchased from the insurer 
under this section.” N.C.G.S. § 20-279.21(n). Ironically, the construction 
adopted by the majority also results in Chapman’s vehicle being deemed 
an underinsured highway vehicle when Chapman’s vehicle has the same 
liability coverage amounts as Lunsford’s policy amounts for underinsur- 
ance. The majority's decision, thus, provides compensation for Lunsford 
exceeding her purchase as an insured and may have the effect of limit- 
ing the options available to residents in North Carolina for underinsured 
motorist coverage by increasing the costs of underinsured motorist 
coverage beyond the means of some. Thus, while the Act is remedial 
and to be liberally construed, Liberty Mut. Ins. Co. v. Pennington, 356 
N.C. 571, 573-74 (2002), substituting the Court’s judgment and words 
for that of the legislature, especially when it may undermine the benefi- 
cial purposes of the Act, is not appropriate. See Howell, 237 N.C. at 232 
(“Whether [the Act] ought to be brought more nearly into harmony with 
its declared object is a legislative and not a judicial matter.”). 
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III. Choice of Law 


This Court has held in accordance with the principles of lex loci 
contractus that an automobile insurance policy “should be interpreted 
and the rights and liabilities of the parties thereto determined in accor- 
dance with the laws of the state where the contract was entered even if 
the liability of the insured arose out of an accident in North Carolina.” 
Fortune Ins. Co. v. Owens, 351 N.C. 424, 428 (2000) (citing Roomy 
v. Allstate Ins. Co., 256 N.C. 318, 322 (1962)). However, this Court in 
Collins construed N.C.G.S. § 58-3-1 as recognizing an exception to the 
general rule of lex loci contractus “where a close connection exists be- 
tween this State and the interests insured by an insurance policy.” Id. 
(citing Collins, 335 N.C. at 95). Collins acknowledged that when a policy 
was purchased in another state, owned by a resident of another state, 
and for a vehicle titled in another state, the policy is governed by the law 
of the state in which the policy was issued. Collins, 335 N.C. at 94 (1993) 
(citing Connor v. Insurance Co., 265 N.C. 188, 190 (1965); Roomy, 256 
N.C. at 322). However, Collins involved an umbrella/excess liability in- 
surance policy covering the wrongful acts of agents of the insured with 
property predominately in North Carolina—ninety-seven trucks titled in 
North Carolina where the insured’s transportation division was located. 
Id. at 93-95. Given this close connection between North Carolina and 
the interests insured, the Court in Collins applied North Carolina law 
instead of the law of the state where the policy was issued. Id. at 95. 


The Chapman Policy, however, did not insure any property in North 
Carolina. Also, as the accident did not occur in North Carolina, neither 
the Silverado, Chapman, nor Lunsford were in North Carolina at the 
time of the liability triggering event. Thus, Lunsford’s reliance on Collins 
for the proposition that North Carolina has a close connection to the 
interests insured under the Chapman Policy is misplaced. 


The Court of Appeals decision in Benton, relied on by Lunsford, also 
does not support Lunsford’s position. Not only is this decision not bind- 
ing on this Court, but it is not relevant to the dispute. Benton did not 
involve or address a policy entered outside of North Carolina. See 195 
N.C. App. at 89-90.3 


3. The majority dismisses but does not deny that Benton did not involve or address 
a policy entered outside of North Carolina. While the Benton opinion does not express- 
ly state that it addresses policies entered outside or inside of North Carolina, it is clear 
from the Benton opinion that the argument before this Court concerning the impact of 
an out-of-state policy was not decided by the Benton court. Thus, we neither ignore Farm 
Bureau's argument nor precedent from this Court. We are also mindful that even when 
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Instead, this case is more analogous to Owens where this Court 
found no error in the trial court’s conclusion that no significant connec- 
tions existed between the tortfeasor’s policy and North Carolina where 
the policy was issued to the tortfeasor in Florida, the insured vehicle in- 
volved in the accident had a Florida identification number and Florida li- 
cense plate, the tortfeasor had a Florida license, the tortfeasor never had 
a North Carolina license, and the accident occurred in North Carolina. 
351 N.C. at 428-29. In Owens, the location at the time of the accident 
was casual, and all significant connections occurred in Florida. See id. 
at 429. As a result, this Court concluded the policy “must be construed 
in accordance with Florida law.” Id. 


In this matter, it is undisputed that the policy was purchased in 
Tennessee, owned by a Tennessee resident, and covered a vehicle 
owned by a Tennessee resident. The accident also did not occur in North 
Carolina. Thus, all the significant connections occurred in Tennessee. 
The residency of the passenger at the time of the accident occurred 
by chance, just as the location of the accident occurred by chance in 
Owens. Thus, Tennessee law applies to the Chapman Policy. The resi- 
dency of a passenger in North Carolina at the time of the accident by 
itself does not constitute a sufficient connection to warrant application 
of North Carolina law.4 


As it is undisputed that underinsured motorist coverage is not capa- 
ble of being applied under Tennessee law in the facts of this case, there 
are no “limits of underinsured motorist coverage,” applicable under 
the Chapman Policy. See N.C.G.S. § 20-279.21(b)(4). Hence, the under- 
insured motorist coverage limits under the Chapman Policy of $50,000 
per person/$100,000 per accident cannot be stacked, i.e., added to the 
underinsured motorist coverage under the Lunsford Policy. Because the 
“sum of the limits of liability under all bodily injury liability bonds and 


our rulings do not implicate the Full Faith and Credit Clause of Art IV. § 1 of the United 
States Constitution, we should not only consider our law where consideration for other 
sovereigns in this federation is due. 


4. Lunsford’s final argument that the financial responsibility provision, located in the 
Auto Liability section of the Chapman Policy, mandates that North Carolina law applies to 
the Chapman Policy in this matter was not raised before the trial court and was presented 
for consideration for the first time on appeal in her reply before the Court of Appeals. This 
Court, however, “has long held that where a theory argued on appeal was not raised before 
the trial court, ‘the law does not permit parties to swap horses between courts in order to 
get a better mount in the Supreme Court.’ ” State v. Sharpe, 344 N.C. 190, 194 (1996) (quot- 
ing Weil v. Herring, 207 N.C. 6, 10 (1934)). Because this is a new theory for the application 
of North Carolina law not raised before the trial court, it is not appropriate for this Court 
to address this argument. 
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insurance policies applicable at the time of the accident,” $50,000 per 
person/$100,000 per accident under the Chapman Policy, is not less than 
the sum of “the applicable limits of underinsured motorist coverage,” 
$50,000 per person/$100,000 per accident under the Lunsford Policy, 
there is no underinsured highway vehicle. N.C.G.S. § 20-279.21(b)(4). 
Absent an underinsured highway vehicle, Lunsford cannot satisfy the 
statutory and policy requirement for underinsured motorist coverage in 
North Carolina—that the insured person, Lunsford, be legally entitled to 
recover bodily damages from the owner or operator of an wnderinsured 
highway vehicle. See N.C.G.S. § 20-279.21(b)(3), (4). 


IV. Conclusion 


Applying the plain language of the statute dictates that the under- 
insured motorist coverage of the Chapman Policy must be capable of 
being applied to be stacked. As Tennessee law applies to the Chapman 
Policy and excludes underinsured motorist coverage in the facts of 
this case, the trial court’s judgment in favor of Farm Bureau should 
be affirmed. 


Chief Justice NEWBY and Justice BERGER join in this dissenting 
opinion. 
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SOUTHERN ENVIRONMENTAL LAW CENTER 
v. 

THE NORTH CAROLINA RAILROAD COMPANY, anp MICHAEL WALTERS, JACOB F. 
ALEXANDER III, WILLIAM V. BELL, MARTIN BRACKETT, LIZ CRABILL, WILLIAM H. 
KINCHELOE, JAMES E. NANCE, JOHN M. PIKE, GEORGE ROUNTREE II, FRANKLIN 
ROUSE, NINA SZLOSBERG-LANDIS, AND MICHAEL L. WEISEL, IN THEIR OFFICIAL 
CAPACITIES AS MEMBERS OF THE BoArD OF DIRECTORS OF THE NORTH CAROLINA RAILROAD COMPANY 


No. 453A20 
Filed 13 August 2021 


Public Records—North Carolina Railroad Company—private 
company—State sole shareholder—not subject to Public 
Records Act 

The North Carolina Railroad Company—a private company 
whose sole shareholder was the State of North Carolina and which 
was organized and operated for the benefit of the public—was not an 
agency or subdivision of the North Carolina government subject to 
the Public Records Act. Although, among other things, the State was 
the company’s sole shareholder, the State selected the company’s 
board members, and the State would receive the company’s assets 
in the event of the company’s dissolution, nonetheless the General 
Assembly indicated its intent in relevant legislation that the com- 
pany should not be considered an entity of the State, and decisions 
of other State entities also supported this conclusion. Furthermore, 
the company consistently maintained its separate corporate identity 
and made decisions independently, demonstrating that the State’s 
exercise of authority over the company was in its capacity as share- 
holder rather than as sovereign. 


Justice EARLS dissenting. 
Justice HUDSON joins in this dissenting opinion. 


Appeal pursuant to N.C.G.S. § 7A-27(a)(2) from an order and opin- 
ion entered on 20 August 2020 by Judge Michael L. Robinson, Special 
Superior Court Judge for Complex Business Cases, in Superior Court, 
Wake County, after the case was designated a mandatory complex busi- 
ness case by the Chief Justice pursuant to N.C.G.S. § 7A-45.4(b). Heard 
in the Supreme Court on 19 May 2021. 
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Kimberly Hunter, Ramona H. McGee, and Maia Hutt for plaintiff- 
appellant. 


James P. Cooney III and Rebecca C. Fleishman for defendant- 
appellees. 


ERVIN, Justice. 


In this case, we are called upon to decide whether defendant 
North Carolina Railroad Company is an “agency” or “subdivision” of 
“North Carolina government” for purposes of the Public Records Act, 
N.C.G.S. § 132-1. In order to resolve this issue, we are required to inter- 
pret the pertinent provisions of the Public Records Act, in light of the 
totality of the circumstances, in order to determine whether the state 
government exercises such substantial control over the Railroad that it 
is necessarily an agency or subdivision of state government. After care- 
fully weighing all of the relevant facts and circumstances, we determine 
that the Railroad has been an independent, private corporation since it 
was chartered in 1849 and that, while the State does exert a consider- 
able degree of control over the Railroad, it primarily exercises this au- 
thority in its capacity as the Railroad’s sole shareholder rather than in 
its capacity as a sovereign. As a result, we affirm the trial court’s order. 


I. Factual and Procedural Background 
A. History and Current Operations of the Railroad 


The Railroad, which was chartered by an act of the General 
Assembly in 1849, An Act to incorporate the North Carolina Rail Road 
Company, ch. LXXXII, § 1, 1848-1849 N.C. Laws, 138, 139, is the old- 
est existing North Carolina corporation. Although interest in building 
a railroad in North Carolina surfaced as early as the 1820’s and even 
though the construction of such a facility was delayed for over twenty 
years by high construction costs and the fact that “[p]rivate capital was 
inadequate,” “the legislature long refused to tax the public for state aid.” 
Trelease, Allen W., The North Carolina Railroad, 1849-1871, and the 
Modernization of North Carolina, 14 (1991). Throughout this period, 
the proponents of a railroad argued that the availability of such a facil- 
ity was critical to the improvement of North Carolina’s notoriously poor 
internal transportation system and expressed concern that, without a 
railroad, “North Carolina’s ports would continue to languish while her 
neighbors waxed rich and powerful at her expense” and that the State 
“would remain what many of her citizens ruefully admitted her to be, a 
backwater, the Rip Van Winkle State.” Id. 
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Although many people opposed the idea of State ownership of a 
business enterprise, the State’s involvement in the development, con- 
struction, and operation of a railroad was “the product of state pride and 
economic necessity.” Trelease, Allen W., The Passive Voice: The State 
and the North Carolina Railroad, 1849-1871, 61 The North Carolina 
Historical Review 174, 175 (1984). In view of the fact that the proposed 
railroad had an estimated construction cost of three million dollars and 
the fact that “[n]o one believed that private investors in the state would 
or could subscribe that much money,” railroad advocates believed that 
“[c]hief reliance would have to be placed on the public sector, primar- 
ily the state.” Id. at 177. On the other hand, railroad critics “demanded 
most commonly that the state turn over control of the road to its private 
stockholders, whose enlightened self-interest would quickly maximize 
earnings and dividends.” Jd. at 175. According to the Railroad, “[t]he 
working model devised was a public-private entity structured as a pri- 
vate business corporation.” 


As an initial matter, the State pledged to contribute two million dol- 
lars to the cost of building the proposed railroad, with this amount to 
be paid once private investors had pledged the remaining one million 
dollars. Id. at 177. After construction of the railroad began, however, it 
became apparent that the completion of the project would require an- 
other one million dollars, with the State ultimately agreeing to provide 
the needed additional funds for the project. Id. at 178. 


The Railroad’s original charter allowed the Governor to appoint 
eight of the twelve members of the Railroad’s board. Jd. According to an 
amended charter that was approved by the board in 1855, the State held 
three-quarters of the Railroad’s stock and an equivalent number of vot- 
ing shares in corporate elections. Jd. at 179. However, “[t]he state’s pow- 
er was exercised very lightly.” Jd. at 180. More specifically, “[a]lthough 
politics played a large role in directorship appointments, it almost never 
intruded on operational or financial matters,” so that, as a general propo- 
sition, “[s]tate control was unobtrusive.” Trelease, Allen W., A Southern 
Railroad at War: The North Carolina Railroad and the Confederacy, 
164 Railroad History 5, 5 (1991). 


In 1997, the General Assembly authorized the State to buy out the 
remaining privately held shares of Railroad stock. An Act to Make 
Appropriations for Current Operations and for Capital Improvements for 
State Departments, Institutions, and Agencies, and for Other Purposes 
[hereinafter 1997 Budget Appropriation], ch. 443 § 32.30, 1997 N.C. Sess. 
Laws 1344, 1842-44. In 1998, the State loaned the Railroad sixty-one mil- 
lion dollars to complete this stock purchase transaction. The Railroad 
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repaid the principal amount of this loan to the State over a period of 
five years, during the first two of which it paid interest on the loan, af- 
ter which the General Assembly enacted legislation which provided that 
interest would no longer accrue on the principal balance. As a result 
of the buyout, the State became the only holder of voting shares in the 
Railroad by 1998 and became the Railroad’s sole shareholder in 2006. 


After the approval of the purchase of the remaining privately held 
shares by the State in 1997, all of the Railroad’s directors have been ap- 
pointed by the State. Jd. at 1843-44. At present, the Railroad’s board 
consists of thirteen directors, seven of whom are appointed by the 
Governor, three of whom are appointed by the General Assembly upon 
the recommendation of the Speaker of the House of Representatives, 
and three of whom are appointed by the General Assembly upon the 
recommendation of the President Pro Tempore of the Senate. N.C.G.S. 
§ 124-15(a) (2019). Of the seven gubernatorial appointees, one must be 
a member of the Board of Transportation and one must be either the 
Secretary of Commerce or the Secretary's designee. Jd. The Railroad 
cannot sell, lease, mortgage, or otherwise encumber its property with- 
out board approval. Id. § 124-15(b). 


Consistently with the requirements of Chapter 55 of the North 
Carolina General Statutes, the Railroad operates pursuant to a set of 
corporate bylaws. Although the Governor does appoint a majority of the 
members of the board, the board does not have to obtain approval from 
the Governor or any other state official before taking actions such as es- 
tablishing a budget or selling property. In 2019, the Governor sent a let- 
ter to the Railroad asking to be provided with the information required 
by N.C.G.S. § 124-17, additional information relating to the actions that 
had been taken at board meetings, and the contents of trackage rights 
agreements and requesting that, “as the shareholders’ representative,” 
“the Board refrain from engaging in any real estate transactions until fur- 
ther notice.” Although the board complied with the Governor's request 
for information, it “continued to do business in [its] real estate transac- 
tions” while “ke[eping the Governor's office] abreast of the negotiations” 
relating to a specific real estate transaction in which the Governor had 
expressed interest. All of the members of the Railroad’s board testified 
that they cast independent votes during board meetings and act inde- 
pendently of the will of the Governor or the General Assembly. 


1. At least one board member testified that he had “never—in [his] entire time on the 
Board... gotten directions from” or “been directed to do something by anybody, either leg- 
islatively or executive branch,” while another testified that no elected official, member or 
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At present, the Railroad owns approximately 317 miles of railroad 
trackage that runs from Charlotte to Morehead City. The Railroad holds 
this property in its own corporate name and pays property taxes to the 
sixteen counties through which its tracks run. The Railroad’s revenue 
is derived from a trackage rights agreement that it has with Norfolk 
Southern, a private railroading entity that operates using the Railroad’s 
property. In addition, the Railroad generates revenue through utility en- 
croachment fees, the proceeds from leasing real property, and invest- 
ment earnings. The Railroad’s stated mission is to “develop the railroad’s 
unique assets for the good of the people of North Carolina” “by enabling 
freight to grow business, expanding rail to move people and investing in 
North Carolina.” 


The General Assembly directed the Railroad to pay a one-time divi- 
dend of $15,500,000 to the State, in its capacity as the Railroad’s sole 
shareholder, in 2013. An Act to Make Base Budget Appropriations for 
Current Operations of State Departments, Institutions, and Agencies, 
and for Other Purposes [hereinafter 2013 Budget Appropriation], 
S.L. 2013-360, § 34.14(f), 2013 N.C. Sess. Laws 995, 1340. In addition, 
the 2013 legislation required the Railroad to submit annual reports 
to the General Assembly that included information concerning its stra- 
tegic and capital investment plans; its anticipated dividends for the next 
three fiscal years; and a description of its business and subsidiaries, 
the markets in which it operates, and the properties that it owns. Id. 
§ 34.14(d) at 1339-40. 


Although the Railroad pays property taxes to the counties in which it 
owns property, it does not pay property taxes to the State. The Railroad 
does, however, pay franchise taxes to the State. In spite of the fact that 
it files a federal income tax return, it does not pay federal taxes because 
its revenues qualify as “income derived from . . . the exercise of any es- 
sential governmental function and accruing to a State.” 26 U.S.C. § 115. 
The State University Railroad Company, which is a for-profit subsidiary 
of the Railroad, pays both federal and state income taxes. 


The Railroad works closely with the Department of Transportation 
and communicates frequently with Department employees concern- 
ing transportation-related matters. In the past, the Department of 
Transportation has made investments using federal and state funds to 


agent of the General Assembly, or representative of the Department of Transportation 
or the Department of Commerce had ever directed him to vote a certain way during a 
board meeting. 
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improve the Railroad’s corridor. According to the Railroad, these monies 
constitute a “capital contribution to the company by the shareholder.” 


B. Procedural History 


In 2018, plaintiff Southern Environmental Law Center was one of sev- 
eral organizations advocating for the construction of the Durham-Orange 
light rail transit project, a 17.7-mile system that would have provided an 
additional mass transit connection between Durham and Chapel Hill. 
The proposed light rail project would have utilized facilities adjacent 
to certain existing railroad trackage and other real property that the 
Railroad owned in downtown Durham. In 2019, the Railroad and certain 
other entities declined to sign a cooperative agreement that would have 
allowed the light rail project to move forward. After the collapse of the 
proposed cooperative agreement, the project’s board voted to cease fur- 
ther efforts toward the completion of the light rail project. On 23 May 
2019, SELC, acting in reliance upon the Public Records Act, submitted a 
request to defendant Scott M. Saylor, president of the Railroad, seeking 
to inspect all of the records in the Railroad’s possession relating to the 
light rail project that had been generated on or after 1 January 2018. The 
Railroad declined to provide the requested records on the grounds that 
it was not subject to the Public Records Act. 


On 1 July 2019, the SELC filed a complaint in the Superior Court, 
Wake County, against, Mr. Saylor; the Railroad; and Michael Walters, 
Jacob F. Alexander, II, William V. Bell, Martin Brackett, Liz Crabill, 
William H. Kincheloe, James E. Nance, John M. Pike, George Rountree, 
Ill, Franklin Rouse, Nina Szlosberg-Landis, and Michael L. Weisel, in 
their official capacities as members of the Railroad’s board of directors, 
in which it requested the entry of an order declaring that the Railroad 
was an agency of the State of North Carolina for purposes of the Public 
Records Act, declaring that the records that SELC had requested from 
the Railroad constituted public records, and ordering the Railroad to 
make those records available for inspection by SELC. On 2 August 2019, 
defendants filed a motion seeking the entry of judgment on the pleadings 
in their favor, which the trial court denied on 11 September 2019. 


After the discovery process had been completed, the parties filed 
cross-motions seeking the entry of summary judgment in their favor, 
with both parties having acknowledged that an examination of the re- 
cord did not reveal the issue of any genuine issue of material fact and 
that the sole issue before the trial court was “whether, as a matter of 
law, the [Railroad] is an agency of the State for purposes of the Public 
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Records Act.” On 20 August 2020, the trial court entered an order grant- 
ing summary judgment in favor of defendants. 


In reaching this result, the trial court began by describing the es- 
tablishment and subsequent operations of the Railroad before discuss- 
ing the decisions of the Court of Appeals in News & Observer Publ’g 
Co. v. Wake Cty. Hosp. Sys., Inc., 55 N.C. App. 1, 7 (1981), and Chatfield 
v. Wilmington Hous. Fin. and Dev. Inc., 166 N.C. App. 703 (2004), both 
of which addressed the issue of whether certain entities were subject 
to the Public Records Act. According to the trial court, “the facts of nei- 
ther case [we]re substantially similar to the unique situation before the 
court [in this case]—a private corporation whose sole shareholder is 
the State of North Carolina; therefore, a comparison of these two cases 
to the facts of this case [was] insufficient” to permit a determination of 
whether the Railroad was a government agency or subdivision. 


After concluding that the ultimate issue that it faced in this case 
hinged “on whether the [Railroad was] subject to provisions of the 
Public Records Act, a statute duly enacted by the General Assembly of 
North Carolina,” the trial court reasoned that it “ha[d] a responsibility 
to consider whether the General Assembly intended for the [Railroad] 
to be considered a government agency for purposes of the Act.” In con- 
ducting the required inquiry, the trial court identified “several instances 
in which the General Assembly ha[d] seemingly expressed its intent that 
the [Railroad] should not be considered an agency of the State,” such 
as the fact that N.C.G.S. § 124-12 authorized the Railroad to exercise the 
power of eminent domain under the statutory provisions related to pri- 
vate condemnors rather than public condemnors. In addition, the trial 
court pointed out that “the fact that the [Railroad] has to qualify for an 
exemption in order for its taxable gross income to be excluded from the 
Internal Revenue Code is further indication that the [Railroad] is not an 
agency of the State” on the theory that state government agencies “are 
not subject to federal taxation to begin with.” In the same vein, the trial 
court determined that the fact that the Secretary of Commerce was stat- 
utorily required to serve as a member of the Railroad’s board provided 
further evidence that the Railroad was not a government agency in light 
of the constitutional and statutory provisions that are intended to limit 
double office-holding. 


The trial court further noted that legislation enacted in 2013, which 
required the Railroad to make an annual report to the General Assembly, 
provided additional grounds for believing that the General Assembly 
did not intend for the Railroad to be subject to the Public Records Act. 
2013 Budget Appropriation, S.L. 2013-360, § 34.14, 2013 N.C. Sess. Laws 
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at 1138-42. The 2013 legislation rested upon a study completed by the 
General Assembly’s Program Evaluation Division,” an independent en- 
tity that conducts research for the General Assembly, which found that 
the Railroad was “not subject to the State’s public records law.” After 
highlighting the Railroad’s corporate status, the trial court expressed 
concern that “equating majority, or sole, ownership with degree of su- 
pervisory control would, in effect, collapse the [Railroad]’s corporate 
personhood” on the theory that a corporation, even one with a single 
owner, is an entity that is distinct from its shareholders. For that rea- 
son, the trial court concluded that the SELC was essentially asking it 
to ignore the Railroad’s corporate structure, an action that the trial 
court did not believe itself authorized to take. In light of its determina- 
tions that the Railroad “operates as an independent corporate entity” 
and that the General Assembly had failed on multiple occasions to de- 
clare the Railroad a public agency, the trial court concluded that, since 
the Railroad was not an agency of the State, it was not subject to the 
Public Records Act. The SELC noted an appeal from the trial court’s 
order to this Court. 


C. Parties’ Arguments 


In seeking relief from the trial court’s order before this Court, the 
SELC begins by arguing that the Railroad should be deemed to be sub- 
ject to the Public Records Act on the grounds that it performs important 
public and government functions, that the State owns one hundred per- 
cent of the Railroad’s stock, and that the Railroad “was formed to en- 
hance the economic well-being of the State and its citizens as a whole.” 
In discussing the nine factors enumerated by the Court of Appeals 
in News & Observer, 55 N.C. App. at 11, the SELC asserts that, when 
each of these factors is properly evaluated in light of the record that 
was developed before the trial court in this case, the resulting analysis 
“establish[es] the State’s substantial degree of supervision and control” 


2. N.C.G.S. § 120-36.11 provides that the Program Evaluation Division 


is established as a staff agency of the General Assembly. 
The purpose of the [Program Evaluation Division] is to 
assist the General Assembly in fulfilling its responsibility 
to oversee government functions by providing an inde- 
pendent, objective source of information to be used in 
evaluating whether programs or activities of a State 
agency, or programs or activities of a non-State entity 
conducted or provided using State funds, are operated 
and delivered in the most effective and efficient man- 
ner and in accordance with law. 
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over the Railroad. More specifically, the SELC argues that: (1) the State 
selects all of the Railroad’s directors; (2) the State must approve all sub- 
stantive amendments to the Railroad’s articles of incorporation; (3) the 
State provided the primary source of funding for the initial construction 
of the Railroad, loaned sixty-one million dollars to the Railroad at the 
time that the remaining shares of that entity came into State ownership 
in 1998, and has continued to invest in the Railroad; (4) the Railroad is 
required to transfer its assets to the State upon dissolution; (5) revenue 
collected by the Railroad is to be used “for the public good”; (6) the 
Railroad’s records are subject to government audit pursuant to N.C.G.S. 
§ 124-17; (7) the Railroad must make a report concerning its receipts, 
expenditures, debts, leases, sales, property acquisitions, sales of stock, 
and more to the State pursuant to N.C.G.S. § 124-17; (8) the State reviews 
the Railroad’s investment plan and has influence upon the Railroad’s an- 
nual budget by virtue of the fact that two appointees to positions in the 
Governor’s administration are required to serve on the Railroad’s board; 
and (9) the State has other means to control the Railroad’s activities, 
including the fact that the Governor has the ability to appoint members 
of the board and the fact that the Railroad’s “stated purpose is to serve 
North Carolina rather than generate profit.” 


In light of the substantial degree of control that the State exercises 
over the Railroad, the SELC argues that the trial court’s decision that the 
Railroad was not subject to the Public Records Act conflicts with News 
& Observer and Chatfield. In the SELC’s view, the fact that the Railroad 
has a separate corporate existence does not make the Railroad a distinct 
entity from the State, which is “different from a traditional private share- 
holder,” rendering the Railroad “a unique entity, with unique powers and 
responsibilities owed to its citizens as a sovereign.” According to the 
SELC, the issue of “why the State exerts control [over the Railroad] is 
less important than the substance of the control,” with the extensive de- 
gree of control that the State exercises over the Railroad being sufficient 
to make the Railroad the functional equivalent of an agency of the State. 


The SELC disputes the validity of the trial court’s analysis of the 
relevant legislative intent by arguing that the trial court erroneously ex- 
amined legislative materials other than the Public Records Act in the 
course of determining that the Railroad was not subject to the Public 
Records Act. According to the SELC, the trial court’s determination that 
the Railroad is not an agency of the State “as a general matter” and “for 
all purposes” is irrelevant to the issue that is before us in this case on the 
theory that the trial court should have focused upon the issue of wheth- 
er the Railroad was an agency of the State for purposes of the Public 
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Records Act rather than whether it was an agency of the State for all 
purposes. The SELC argues that the Program Evaluation Division’s con- 
clusion that the Railroad was “not subject to the State’s public records 
law” was nothing more than an “unconsidered statement by staff in a 
report prepared decades after the Public Records Act” that “warrants 
no deference and does not come close to constituting legislative intent,” 
with “[f]ootnotes in legislative research reports [not being] how law is 
made in North Carolina.” Finally, the SELC contends that the people’s 
power to inspect government records under the Public Records Act is 
derived from the constitutional principle that all governmental power 
originates “from the people,” N.C. Const. art. I § 2, and that the people 
of North Carolina “shall not be taxed or made subject to the payment of 
any impost or duty without the consent of themselves or their represen- 
tatives in the General Assembly, freely given.” N.C. Const. art. I § 8. As 
a result, the SELC argues that the citizens of North Carolina “must have 
access to records of the railroad company they own.” 


In seeking to persuade us to uphold the trial court’s order, defen- 
dants argue that the State does not exercise sufficient control over the 
Railroad to warrant a finding that the Railroad is a public agency under 
the factors discussed in News & Observer and Chatfield. Defendants 
note that Chatfield held that “an entity’s stated purpose of performing a 
function that is of use to the general public, without more, is insufficient 
to make the Public Records Law applicable,” 166 N.C. App. at 709, and 
that many private organizations, such as non-profit corporations, have 
been formed for the purpose of benefiting the general public. In defen- 
dants’ view, the Railroad is not a government agency for purposes of 
Chatfield given that it acts independently of the State and has, on occa- 
sion, declined to comply with requests that the board had received from 
the Governor. 


After discussing the nine factors delineated in News & Observer for 
the purpose of determining the degree of control that the government 
exercises over the Railroad, defendants conclude that a proper analy- 
sis of the relevant factors weighs in favor of a determination that the 
Railroad is a private entity. For example, defendants argue that the only 
reason that the Railroad’s assets would be transferred to the State upon 
dissolution is that the State is the Railroad’s sole shareholder and that 
any one hundred percent shareholder would be able to name all of 
the members of the corporation’s board. In addition, defendants note 
that the Railroad owns its real property independently of the State 
and that the State is required to pay the Railroad for the right to lease 
property from it. Similarly, defendants assert that the Railroad is a 
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for-profit corporation that earns its own revenue and distributes divi- 
dends to the State at the sole discretion of the board. 


According to defendants, the ultimate issue that must be decided in 
this case is one of statutory interpretation, which means that the General 
Assembly’s intent with respect to whether the Railroad is subject to the 
Public Records Act should be deemed to be controlling. Defendants con- 
tend that the trial court correctly evaluated the impact of the 2013 legis- 
lation, which “imposed reporting requirements [on the Railroad] similar 
to those required of companies whose stock is publicly traded” and 
evinced the General Assembly’s belief that the Railroad was not a gov- 
ernment agency. In defendants’ view, the Program Evaluation Division’s 
report regarding the Railroad did not constitute an “unconsidered state- 
ment” or a “footnote”; instead, defendants contend that this determina- 
tion was critical to an understanding of the manner in which the 2013 
legislation was structured. Defendants express concern that a decision 
to disregard the Railroad’s corporate existence in this case would have 
broader implications for other for-profit and non-profit corporations in 
which the State holds interests. In view of the fact that the State “invests 
as a Shareholder in hundreds, if not thousands, of entities, both publicly 
traded and privately held,” defendants caution that a holding that the 
State’s ownership of corporate stock has the effect of making the entity 
in question a public agency would render many private and nonprofit 
institutions entities subject to the Public Records Act. 


II. Legal Analysis 
A. Standard of Review 


This Court reviews appeals from trial court summary judgment or- 
ders using a de novo standard of review. JVC Enterprises, LLC v. City of 
Concord, 376 N.C. 782, 2021-NCSC-14, { 8 (citing In re Will of Jones, 362 
N.C. 569, 573 (2008)). Summary judgment is appropriate when “there 
is no genuine issue as to any material fact” and a “party is entitled to a 
judgment as a matter of law.” N.C.G.S. § 1A-1, Rule 56(c) (2019). As both 
parties have acknowledged in their briefs, the record in this case does 
not reveal the existence of a disputed issue of material fact. For that 
reason, the ultimate issue that has been presented for our consideration 
in this case is the purely legal question of whether, given the undisputed 
facts set out in the record, the Railroad is an “agency of North Carolina 
government or [a] subdivision” of such an agency as defined by the 
Public Records Act. See Chatfield, 166 N.C. App. at 706-07 (holding that 
summary judgment was appropriate when the facts were not disputed 
“and the only issues are whether as a matter of law [the entity] is subject 
to the Public Records Law of North Carolina”). 
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The North Carolina Public Records Act provides that: 


(a) “Public record” or “public records” shall mean 
all documents, papers, letters, maps, books, photo- 
graphs, films, sound recordings, magnetic or other 
tapes, electronic data-processing records, artifacts, 
or other documentary material, regardless of physical 
form or characteristics, made or received pursuant to 
law or ordinance in connection with the transaction 
of public business by any agency of North Carolina 
government or its subdivisions. Agency of North 
Carolina government or its subdivisions shall mean 
and include every public office, public officer or offi- 
cial (State or local, elected or appointed), institution, 
board, commission, bureau, council, department, 
authority, or other unit of government of the State or 
of any county, unit, special district or other political 
subdivision of government. 


(b) The public records and public information com- 
piled by the agencies of North Carolina government 
or its subdivisions are the property of the people. 
Therefore, it is the policy of this State that the peo- 
ple may obtain copies of their public records and 
public information free or at minimal cost unless 
otherwise specifically provided by law... . 


N.C.G.S. § 132-1 (2019). “When interpreting statutes, our principal goal is 
to effectuate the purpose of the legislature.” State v. Jones, 358 N.C. 473, 
A477 (2004) (quoting Liberty Mut. Ins. Co. v. Pennington, 356 N.C. 571, 
574 (2002)) (cleaned up). “Legislative intent controls the meaning of a 
statute.” In re B.O.A., 372 N.C. 372, 380 (2019) (quoting Brown v. Flowe, 
349 N.C. 520, 522 (1998)). “The intent of the General Assembly may be 
found first from the plain language of the statute, then from the legisla- 
tive history, the spirit of the act and what the act seeks to accomplish.” 
Lenox, Inc. v. Tolson, 353 N.C. 659, 664 (2001) (quoting Polaroid Corp. 
v. Offerman, 349 N.C. 290, 297 (1998)) (cleaned up). 


Although the issue of whether a particular entity is “an agency” or 
“subdivision” of state government for purposes of the Public Records 
Act is a question of first impression for this Court, the Court of Appeals 
has previously addressed this issue on two prior occasions. In News 
& Observer, 55 N.C. App. at 7, the Court of Appeals considered the ex- 
tent to which the Wake County Public Health System was an “agency 
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of North Carolina government” for purposes of the Public Records Act. 
According to the Court of Appeals, “[t]he critical determination” that 
had to be made in deciding whether the Public Health System was a 
government agency was whether its “ ‘independent authority’ so over- 
shadows the county’s supervisory responsibilities that it forecloses a 
conclusion that the System is an ‘agency of North Carolina government 
or its subdivisions.’ ” Id. at 9. In holding that the Public Health System 
was subject to the Public Records Act, the Court of Appeals “look[ed] at 
the nature of the relationship between the System and the county” gov- 
ernment and found that the county’s “supervisory responsibilities and 
control over the System [were] manifest.” Jd. at 11. In the course of its 
analysis, the Court of Appeals identified the following facts as indicative 
of the substantial degree of control that the county government exer- 
cised over the Public Health System: 


(1) that upon its dissolution, the System would trans- 
fer its assets to the county; and (2) that all vacan- 
cies on the board of directors would be subject to 
the Commissioners’ approval[;] (8) that the System 
occup[ies] premises owned by the county under a 
lease for $ 1.00 a year; (4) that the Commissioners 
review and approve the System’s annual budget; (5) 
that the county conduct[s] a supervisory audit of the 
System’s books; and (6) that the System report[s] its 
charges and rates to the county[;] (7) that the System 
be financed by county bond orders; (8) that revenue 
collected pursuant to the bond orders be revenue of 
the county; and (9) that the System would not change 
its corporate existence nor amend its articles of 
incorporation without the county’s written consent. 


Id. In the Court of Appeals’ view, the county continued to exercise sub- 
stantial control over the Public Health System, the Public Health System 
performed important public functions, and, before the Public Health 
System had assumed corporate status, it had conceded that it was an 
agency of the state and had “undergone little more than a change of 
name through incorporation.” Jd. at 12. As a result, the Court of Appeals 
found that the Public Health System was a governmental agency subject 
to the Public Records Act. 


In Chatfield, 166 N.C. App. at 704, the Court of Appeals was called 
upon to decide whether an entity which had been formed by the 
Wilmington Housing Authority and the City of Wilmington as a nonprofit 
corporation and the charter of which had been modified to make it more 
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independent of the Housing Authority and the City, was subject to the 
Public Records Act. At the beginning of its analysis, the Court of Appeals 
noted that “each new arrangement must be examined anew and in its 
own context” and that the “nature of the relationship between a corpo- 
rate entity and the government is the dispositive factor in determining 
whether the corporate entity is governed by the Public Records Law.” Id. 
at 707-08 (quoting News & Observer, 55 N.C. App. at 11). After holding 
that, “[p]ursuant to this Court’s decision in News & Observer, the gov- 
ernment must exercise ‘supervisory responsibilities and control’ over a 
corporate entity for such an entity to qualify as a government agency and 
fall within the ambit of the Public Records Law,” the Court of Appeals 
found that none of the nine factors indicating substantial government 
control upon which it had relied in News & Observer were present in 
Chatfield, with “an entity’s stated purpose of performing a function that 
is of use to the general public, without more, [being] insufficient to make 
the Public Records Law applicable.” Id. at 709. 


Although we believe that both News & Observer and Chatfield were 
correctly decided and that the analytical approach that was utilized 
in those decisions is certainly relevant to the proper resolution of this 
case, we are not prepared to conclude that the nine factors delineated in 
News & Observer should be treated as outcome-determinative. Instead, 
we recognize that the Court of Appeals utilized a totality of the circum- 
stances approach in both News & Observer and Chatfield, pursuant to 
which it weighed all of the relevant facts and circumstances in order 
to determine whether the record, when viewed in its entirety, showed 
that the government exercised such substantial control over the oper- 
ations of the relevant entity as to render it a governmental agency or 
subdivision, with “each new arrangement [to] be examined anew and 
in its own context.” Jd. at 707-08. At the end of the day, however, we 
must recognize that we are necessarily attempting to determine wheth- 
er the relevant facts do or do not satisfy a statutory standard, a fact 
that, ultimately, makes the inquiry in which we are required to engage in 
this case, in large part, one of statutory construction. After conducting 
the required totality of the circumstances evaluation, we hold that the 
Railroad is not an agency or subdivision of government that is subject to 
the requirements of the Public Records Act. 


B. Legislation involving the North Carolina Railroad Company 


In examining past laws, decisions, and governmental opinions re- 
lating to the Railroad, we conclude that, in addition to the fact that the 
General Assembly has had multiple opportunities to define the Railroad 
as a governmental agency without having done so, various components 
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of state government have acted on numerous occasions in such a man- 
ner as to suggest their belief that the Railroad is a private corporate 
entity rather than a governmental agency or subdivision. While these 
determinations do not, of course, control the outcome in this case, they 
are, when taken in conjunction with our evaluation of the relevant facts 
and circumstances outlined in News & Observer and Chatfield, suffi- 
cient to persuade us that the Railroad is not a governmental agency or 
subdivision for purposes of the Public Records Act. 


As we have already noted, the General Assembly enacted new 
reporting requirements applicable to the Railroad in the 2013 Budget 
Appropriation, S.L. 2013-360, § 34.14(d), 2013 N.C. Sess. Laws at 1139-40 
(codified at N.C.G.S. § 124-17), pursuant to which the Railroad was re- 
quired to “submit an annual report” to the General Assembly that includ- 
ed the Railroad’s strategic and capital investment plans, the dividends 
that the Railroad anticipated paying during the next three fiscal years, a 
list of the properties owned by the Railroad, and a list of the Railroad’s 
officers and directors, among other things. N.C.G.S. § 124-17(a). The 
enactment of the 2013 legislation followed a comprehensive study of 
the Railroad conducted by the Program Evaluation Division. In the leg- 
islation commissioning the Program Evaluation Division’s study of the 
Railroad, An Act to Make Technical, Clarifying, and Other Modifications 
to the Current Operations and Capital Improvements Appropriations 
Act [hereinafter 2011 Technical Corrections Act], S.L. 2011-391, § 52, 
2011 N.C. Sess. Law 1557, 1584-85, the General Assembly noted that, for 
the purposes of the study, “the terms ‘State agency’ or ‘agency’ as used 
under Article 7C of Chapter 120 of the General Statutes shall include 
the North Carolina Railroad Company.” The inclusion of this language 
tends to suggest a recognition on the part of the General Assembly that 
the Railroad was not a state agency, given that the Program Evaluation 
Division is tasked with “evaluating whether programs or activities of a 
State agency, or programs or activities of a non-State entity conducted 
or provided using State funds” are being operated efficiently and in ac- 
cordance with law. N.C.G.S. § 120-36.11 (2019). Since the Railroad is not 
a “State agency” and is not operated “using State funds,” it was necessary 
for the General Assembly to define the Railroad as a state agency in the 
2011 Technical Correction Act, S.L. 2011-391, § 52, 2011 N.C. Sess. Law 
at 1585, to give it the authority to conduct the required evaluation. This 
language would have been unnecessary in the event that the Railroad 
was already considered a state agency. 


On the first page of the study that it performed pursuant to the re- 
quirements of the 2011 legislation, the Program Evaluation Division 
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noted that the “State ha[d] limited mechanisms for oversight” of the 
Railroad given the Railroad’s status as “a private corporation” and that 
the Railroad was subject to “less stringent reporting requirements than 
publicly-traded corporations.” For that reason, the Program Evaluation 
Division suggested that the General Assembly “amend Chapter 124 of the 
General Statutes to strengthen reporting” requirements applicable to 
the Railroad. In support of its recommendations, the Program Evaluation 
Division stated that the 


State of North Carolina is the sole shareholder of the 
[Railroad], but it remains a private corporation. ... As 
a private corporation, [the Railroad] files with the U.S. 
Internal Revenue Service as a C corporation and is 
subject to Chapter 55 of the General Statutes. Because 
[the Railroad] is not part of state government, several 
state laws do not apply to the corporation. 


e [Railroad] employees are not state employ- 
ees under the State Personnel Act. 

e [The Railroad’s] Board of Directors is not a 
covered board under the State Government 
Ethics Act. 

e [The Railroad] is not subject to the State’s 
public records law. 

e =©[The Railroad] is not reviewed as a part of 
the state budget process because it does 
not receive state appropriations. 


Although the Program Evaluation Division acknowledged that the 
General Assembly had the authority to transform the Railroad into an 
entity of state government by repealing the Railroad’s corporate charter 
and dissolving the corporation, it cautioned that acting in such a man- 
ner “would be a lengthy and complicated process” that had “several 
legal and financial implications,” including the risk that the State would 
become responsible for the Railroad’s financial obligations and the fact 
that the State would lose the income that was currently being derived 
from the Railroad’s franchise tax payments. As a result, the Program 
Evaluation Division did not advise the General Assembly to convert the 
Railroad into a state agency and, instead, recommended that the General 
Assembly enact legislation strengthening the reporting requirements to 
which the Railroad was subject and requiring the Railroad to pay a divi- 
dend to the State. 
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According to the SELC, the trial court placed “undue reliance on 
a footnote in a report written by the [Program Evaluation Division]— 
unelected staff tasked with completing research, not drafting law,” in 
reaching the conclusion that the Railroad was not subject to the Public 
Records Act. Although the SELC is certainly correct in pointing out the 
non-binding nature of the Program Evaluation Division’s comment, 
the record also reflects that the General Assembly enacted legislation 
during the 2013 session that imposed additional reporting require- 
ments upon the Railroad and required the Railroad to make a specific 
dividend payment. Although the General Assembly did not, to be sure, 
include any sort of explicit endorsement of the Program Evaluation 
Division’s position with respect to the issue of whether the Railroad was 
subject to the Public Records Act in the 2013 legislation, the General 
Assembly’s decision to adopt the Division’s ultimate recommenda- 
tions does tend to suggest that it agreed with the logic that undergirded 
those recommendations. 


In addition, the General Assembly stated in the 2013 legislation that: 


(b) Upon the request of the Governor or any com- 
mittee of the General Assembly, [the Railroad] shall 
provide all additional information and data within its 
possession or ascertainable from its records. ... At 
the time [the Railroad] provides information under 
this section, it shall indicate whether the information 
is confidential. Confidential information shall be sub- 
ject to subsection (c) of this section. 


(c) Confidential information includes (i) informa- 
tion related to a proposed specific business transac- 
tion where inspection, examination, or copying of 
the records would frustrate the purpose for which the 
records were created, or (ii) information that is sub- 
ject to confidentiality obligations of [the Railroad]. 
Confidential information is exempt from Chapter 132 
of the General Statutes and shall not be subject to a 
request under G.S. 132-6(a). 


N.C.G.S. at § 124-17(b), (c). A careful reading of N.C.G.S. § 124-17 sug- 
gests that, consistently with the approach adopted by the Program 
Evaluation Division, the General Assembly did not consider the Railroad 
to be a governmental agency or subdivision that was subject to the 
Public Records Act. Simply put, there would have been no need for 
the enactment of subsection (b), which requires the Railroad to provide 
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the information that had to be submitted to the Governor or the General 
Assembly without in any way limiting such requests to confidential 
information, in the event that the Railroad was already subject to the 
provisions of the Public Records Act. A similar deduction can be made 
from the fact that, in subsection (c), the General Assembly adopted a 
confidentiality provision applicable to information that it received from 
the Railroad that would have been unnecessary in the event that the 
Public Records Act directly applied to the Railroad. As a result, we find 
it difficult to reach any conclusion other than that the General Assembly 
agreed with the Program Evaluation Division that the Railroad was not, 
under existing North Carolina law, an agency or subdivision of State 
government that is obligated to comply with the Public Records Act. 


Although the history surrounding the language contained in the 2013 
legislation provides the strongest indication of the General Assembly’s 
belief that the Railroad is not a governmental agency or subdivision sub- 
ject to the Public Records Act, the language of other statutory provi- 
sions points in a similar direction. For example, in 1997, the General 
Assembly enacted legislation permitting the members of the Railroad’s 
board to request coverage under the State’s officers, directors, and em- 
ployees’ liability policy while specifying that “[c]overage of the officers, 
directors, and employees of the [Railroad] under this subsection shall 
not be construed as defining the [Railroad] as a public body or defin- 
ing its officers, directors, or employees as public officials.” 1997 Budget 
Appropriation, ch. 443, § 32.30, 1997 N.C. Sess. Laws at 1844. In 2000, the 
General Assembly passed An Act to Implement the Recommendations 
of the Future of the North Carolina Railroad Study Commission, S.L. 
2000-146, 1999 N.C. Sess. Laws 869, 872, which gave the Railroad “the 
power of eminent domain to acquire property in fee simple for the pur- 
poses specified in G.S. 40A-3(a)(4),” which affords eminent domain au- 
thority to private, rather than public, condemnors. N.C.G.S. § 124-12. 
As a result, other relevant statutory provisions enacted by the General 
Assembly consistently suggest that the Railroad is not a governmental 
agency or subdivision subject to the Public Records Act. 


The Attorney General has suggested that the Railroad is not sub- 
ject to the Public Records Act as well. In a 2000 opinion, the Attorney 
General stated that the “North Carolina Constitution [ ] sanctions the ap- 
propriation of public money to a private corporation for the accomplish- 
ment of a public purpose,” citing N.C. Const. art. V, § 2(7). After noting 
that “the 1997 General Assembly authorized the investment of Sixty-One 
Million Dollars ($61,000,000) in order to acquire the outstanding pri- 
vate shares, and thereby total control, of the [Railroad],” the Attorney 
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General opined that the State also had the authority to acquire control 
over a healthcare corporation without rendering that corporation an 
agency of the State, described the Railroad as an example of a private 
corporation in which the State is nothing more than a shareholder, and 
stated that “it is clear that the System’s acquisition of corporate con- 
trol over a nonprofit corporation does not alter the legal status of the 
corporation or vest within it attributes of the State of North Carolina.” 
Letter from Grayson G. Kelley, Senior Deputy Attorney General, to 
Representative Daniel T. Blue, Proposed Acquisition of Rex Healthcare 
by the University of North Carolina Health Care System (Mar. 8, 2000) 
(available at https://ncdoj.gov/opinions/proposed-acquisition-of-rex- 
healthcare-by-the-university-of-north-carolina-health-care-systen/). 


Similarly, according to materials provided to the trial court in this 
case, the State Ethics Commission voted in 2010 that the Railroad’s direc- 
tors were not subject to the provisions of the State Government Ethics 
Act, Chapter 138A of the General Statutes.? In seeking a determination 
that the Railroad was not a state agency subject to the provisions of the 
State Ethics Act, the Railroad contended, by means of a letter drafted 
by private counsel,‘ that the “fact that the State is the sole-shareholder 
... does not change the private corporate status” of the Railroad, with 
there being multiple grounds for concluding that the Railroad was not 
an agency of state government, including the fact that the Railroad did 
not have the eminent domain authority available to public condemnors, 
that the Railroad paid property taxes to the sixteen counties in which it 
owned property, that the Railroad did not have the benefit of sovereign 
immunity, and that the Railroad’s employees were not state employees. 
In light of these and similar factors, the Commission concluded that the 
Railroad was a “unique agency,” that it “presented special issues not 
previously considered by the Commission,” and that it should not be 
deemed to be a state agency subject to the State Ethics Act. As a result, 
certain relevant statutory provisions and the decisions of the Attorney 
General and the State Ethics Commission, which clearly constitute per- 
suasive authority that sheds light on the question that is before us in this 


3. The State Government Ethics Act is intended to “ensure that elected and appoint- 
ed State agency officials exercise their authority honestly and fairly, free from impropriety, 
threats, favoritism, and undue influence,” with the Act serving to establish a code of ethi- 
cal conduct “for elected and appointed state agency officials.” N.C.G.S. § 138A-2 (2019). 


4. We further note that the Railroad is not represented by the Department of Justice 
in this case and has, instead, conducted its defense using privately retained counsel, a fact 
that further tends to show that the Railroad is not a governmental agency or subdivision. 
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case, suggest, if they do not explicitly state, that the Railroad is not a 
governmental agency or subdivision subject to the Public Records Act. 


C. Presence of “Substantial Government Control’ 


The legislative enactments and other official determinations out- 
lined above are consistent with our understanding of the information 
contained in the record concerning the extent to which the State, acting 
in a governmental capacity, exercises sufficient supervision and control 
over the Railroad to make it a state agency or subdivision. Admittedly, 
the Railroad has enjoyed and continues to enjoy a number of benefits 
from its relationship with the State. For example, the State provided 
three-quarters of the Railroad’s initial capital and loaned the Railroad 
the funds that it used to complete the purchase of its remaining shares. 
In addition, the General Assembly allowed the Railroad to forego the 
payment of interest on the principal balance of this loan during the final 
three years of the repayment period. Finally, the Railroad benefits from 
the use of state and federal funds in making safety and service-related 
improvements to the corridor that the Railroad owns and the fact that it 
is not required to pay state and federal income taxes. As a result, a num- 
ber of factors would tend to support a determination that the Railroad is 
a governmental agency or subdivision. 


However, we believe that a number of countervailing factors aris- 
ing from the Railroad’s status as a separate corporate entity outweigh 
the factors that favor classifying the Railroad as a governmental agency 
or subdivision. Among other things, the undisputed record evidence 
reflects that the Railroad has consistently maintained its separate cor- 
porate identity and structure and makes decisions independently of 
any directives that it might receive from governmental officials, includ- 
ing the Governor. For example, the Railroad adopts and funds its own 
budget without the necessity for prior approval from any governmen- 
tal entity. In addition, the Railroad, rather than the State, owns title to 
its own property and exercises eminent domain authority as a private, 
rather than a public, condemnor. The revenues that the Railroad uses 
to support its operations are titled to the Railroad rather than the State; 
are derived from the Railroad’s trackage right agreements, utility en- 
croachment agreements, real estate leases, and investment earnings 
rather than from the appropriation of state funds; and are spent, as a 
general proposition, in a manner controlled by the board rather than the 
Governor, the General Assembly, or any other agency of State govern- 
ment. Although the Railroad does, and has even been ordered, on one 
occasion, to pay dividends to the State, those dividend payments are, 
for the most part, made at the behest of and in an amount determined 
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by the board. The revenues earned by the Railroad are reinvested into 
the company, whether through dividends that are received by the State 
and reinvested in the company’s infrastructure, or as directed by the 
board. Similarly, the Railroad pays local property taxes to the counties 
in which it owns property and a franchise tax to the State and claims 
an exemption from federal income taxation on the basis of a statutory 
provision that would be irrelevant in the event that the Railroad was 
a governmental agency. Although the Railroad does, on occasion, en- 
gage in planning-related activities with governmental agencies, the same 
can be said of other private entities as well. As a result, the manner in 
which the Railroad operates much more closely resembles the activi- 
ties of a private corporation rather than those of a governmental agency 
or subdivision. 


In seeking to persuade us to reach a different result, the SELC em- 
phasizes the fact that the State is the Railroad’s sole shareholder, that 
the members of the board are chosen by the Governor and the General 
Assembly, that certain members of the board must be members of the 
Governor’s administration, that the Railroad’s property must be trans- 
ferred to the State upon dissolution, that the State must approve funda- 
mental changes to the Railroad’s corporate documents, that the Railroad 
is entitled to favorable tax treatment in some instances, and that the 
General Assembly has exercised authority over the Railroad for the pur- 
pose of requiring the provision of certain information and the making 
of certain dividend payments.° Although the State, in its capacity as the 
Railroad’s sole shareholder, does have a certain degree of indirect con- 
trol of the entity’s day-to-day operations and has the right to approve or 
disapprove certain fundamental corporate decisions, those facts, stand- 
ing alone, do not serve to make the Railroad a state agency or subdivi- 
sion and exist in all situations in which the corporation is owned by a 
single stockholder. The same is true of the fact that the Railroad was 
organized and continues to operate for the benefit of the public rather 
than for purely profit-seeking purposes, with a similar statement being 
applicable to many nonprofit corporations in which the State has no in- 
terest. Simply put, most of the information upon which the SELC relies 
in seeking to persuade us that the Railroad should be deemed subject 


5. In view of the fact that many of the indicia of control upon which the SELC relies 
stem from the fact that the State is the Railroad’s sole shareholder, any effort to cumulate 
both the fact that the State is the Railroad’s sole shareholder and the fact that the State’s 
status as the Railroad’s sole shareholder gives it the right to make certain decisions relat- 
ing to the Railroad, such as the election of the members of the Railroad’s board, seems to 
us to result in the placing of impermissible weight upon those more specific factors in the 
required totality of the circumstances analysis. 
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to the Public Records Act is the direct result of the State’s status as the 
Railroad’s sole shareholder rather than the exercise of the State’s sover- 
eign authority. 


Although the SELC argues that the nature of the State’s author- 
ity over the Railroad, rather than the source of that authority, should 
be deemed controlling, we do not find this argument persuasive. The 
SELC’s argument to the contrary notwithstanding, the basis of the 
State’s influence over the Railroad is critical to the proper resolution of 
the issue of whether the Railroad is a governmental agency or subdivi- 
sion for purposes of the Public Records Act. The fundamental difference 
between a governmental entity and a private one is the extent, if any, 
to which the entity in question exercises the sovereign authority of the 
State. As a result, it stands to reason that the extent to which the State 
exercises sovereign authority, rather than authority derived from some 
other source, should be an important feature of any determination con- 
cerning the applicability of the Public Records Act. 


The SELC’s suggestion that we should overlook the nature and 
source of the State’s authority over the Railroad is inconsistent with 
this Court’s jurisprudence for a second reason as well. Although the 
Railroad’s separate corporate existence does not, of course, control 
the outcome of this case, we have consistently, throughout our history, 
been disinclined to disregard the distinction between a corporation and 
its shareholders. For that reason, we have recently stated, in a different 
context, that, “[o]nce a corporate form of ownership is properly estab- 
lished, the corporation is an entity distinct from the shareholder, even 
a shareholder owning one-hundred percent of the stock.” Glob. Textile 
All., Inc. v. TDI Worldwide, LLC, 375 N.C. 72, 74 (2020). Nothing in the 
present record tends to suggest that the Railroad has failed to take 
the steps necessary to maintain its separate corporate identity or to op- 
erate in a fashion that exhibits a degree of independence from direct 
governmental control, a fact that further persuades us to refrain from 
holding that the mere fact that the State has certain authority over the 
Railroad by virtue of its status as the Railroad’s sole shareholder and 
the fact that the Railroad was organized and operates for the benefit 
of the public suffices to make the Railroad a governmental agency or 
subdivision subject to the provisions of the Public Records Act.§ 


6. The SELC’s suggestion that the trial court erred by examining whether the 
Railroad was a governmental agency or subdivision in general, rather than whether it was 
a governmental agency or subdivision for purposes of the Public Records Act, does not 
strike us as persuasive given that nothing in the relevant statutory language suggests that 
there is any difference between a governmental agency or subdivision, in general, and a 
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Thus, given that both the General Assembly and other governmental 
entities have consistently treated the Railroad as a private corporation 
rather than a public agency or subdivision and given that the State, act- 
ing in its capacity as sovereign, does not have a sufficient degree of con- 
trol over the day-to-day operations of the Railroad, we hold that the trial 
court did not err by granting summary judgment in defendants’ favor in 
this case. As a result, the trial court’s order is affirmed. 


AFFIRMED. 
Justice EARLS dissenting. 


This case presents a single question: can a corporate entity, wholly 
owned by the State of North Carolina, directed by a board whose mem- 
bers are appointed by State elected officials, wielding the power of emi- 
nent domain, and comprised of assets that will escheat to the State in 
the event of dissolution, evade public scrutiny under the Public Records 
Act (the Act)? The majority says yes. Because this holding runs contrary 
to the purpose of the Act and privileges the form of the corporation over 
the public nature of its governance and activities, I respectfully dissent. 


I. Background 


The North Carolina Railroad Company (NCRR) was created by 
statute in 1849. An Act to incorporate the North Carolina Rail Road 
Company, ch. LXXXII, § 1, 1848-1849 N.C. Laws, 138. The State paid 
$2 million to be NCRR’s majority shareholder at that time, Id. § 36, came 
to own more of NCRR’s stock through transactions in the ensuing de- 
cades, and by 2006 owned all NCRR stock. Today, through its officials, 
the State chooses NCRR’s directors (N.C.G.S. § 124-15 (2019)), approves 
all substantive changes to NCRR’s articles of incorporation, facilitates 
financing for NCRR, receives reports of NCRR rates and rate changes 
(N.C.G.S. § 124-17), assumes control of revenue it collects, and stands to 
receive the assets of NCRR in the event of dissolution. 


In 2019, the Southern Environmental Law Center (SELC) wrote 
to NCRR to request records related to NCRR’s involvement in a light 
rail project. SELC believed NCRR would be compelled to provide the 


governmental agency or subdivision for purposes of the Public Records Act. Instead, the 
relevant statutory language simply speaks of an “agency” or “subdivision” of State govern- 
ment. In the same vein, any argument that the Public Records Act requires an expansive 
interpretation of what is and is not a “public agency” or “subdivision” assumes the answer 
to the point at issue given that the relevant statutory language invariably refers to covered 
agencies or officers as “public” without further elaboration. 
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records under the Public Records Act. NCRR denied the request and 
sent no records, claiming it was not subject to the Act. SELC filed suit 
to compel production of the records. After a hearing, the North Carolina 
Business Court granted NCRR’s motion for summary judgment, con- 
cluding “that if it were the Legislature’s intent that [NCRR] be subject to 
the Public Records Act, [the Legislature] could have made that expressly 
clear... .” Today’s majority affirms the Business Court’s decision, hold- 
ing that although the State has exercised a “considerable degree” of au- 
thority over NCRR in the past 170 years, it has done so as NCRR’s “sole 
shareholder rather than in its capacity as a sovereign.” But the major- 
ity’s decision ignores the legislative intent of the Public Records Act, the 
scope of the statutes governing NCRR’s activities, and the realities of 
NCRR’s relationship with the government of North Carolina. 


Today’s decision runs contrary to precedent and threatens the vital- 
ity of the Public Records Act. It allows a corporate entity—fully owned 
by the State and operationally intertwined with numerous government 
officials and agencies—to shield from public scrutiny its records made 
in connection with the transaction of public business. It also risks allow- 
ing the State to sidestep the requirements of the Public Records Act by 
conducting its business through a nominally private entity. It is the sub- 
stance of an entity’s actions or operations, not its particular form, which 
dictates whether the public has right to access its records. Accordingly, 
I would hold that NCRR is a government agency subject to the Public 
Records Act. I respectfully dissent. 


II. Analysis 


Enacted in 1975, the North Carolina Public Records Act provides 
that “[t]he public records and public information compiled by the agen- 
cies of North Carolina government or its subdivisions are the property 
of the people.” N.C.G.S. § 182-1(b) (2019). A “public record” is defined 
to include documents “made or received pursuant to law or ordinance 
in connection with the transaction of public business by any agency of 
North Carolina government or its subdivisions.” N.C.G.S. § 132-1(a). The 
Act further defines “agency of North Carolina government or its subdivi- 
sions” broadly to include “every public office, public officer or official 
(State or local, elected or appointed), institution, board, commission, 
bureau, council, department, authority or other unit of government of 
the State or of any county, unit, special district or other political subdivi- 
sion of government.” Jd. The question we must answer—and where I dif- 
fer from the majority—is whether the phrase “agency of North Carolina 
government or its subdivisions” includes NCRR for the purposes of the 
Public Records Act. 
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A. NCRR’s operations are sufficiently intertwined with those 
of North Carolina’s government to subject it to the Public 
Records Act 


Forty years ago, the Court of Appeals concluded that the Wake 
County Hospital System, organized as a nonprofit corporation, was a 
government agency within the meaning of the Public Records Act be- 
cause it “exercise[d] its ‘independent authority’ so intertwined with the 
[government] that it must be, and is, an ‘agency of North Carolina gov- 
ernment or its subdivisions.’ ” News & Observer Publ’g Co. v. Wake Cty. 
Hosp. Sys., Inc., 55 N.C. App. 1, 12 (1981), disc. rev. denied, 305 N.C. 
302 (1982). Since the Court of Appeals decided Wake County Hospital 
System, it has been the undisturbed law of our state that a formally cor- 
porate entity may be considered a government agency for the purposes 
of the Act depending upon “the nature of the relationship between the 
[entity] and the [government].” Jd. at 11. Given the legislature’s intent in 
passing the Public Records Act, this rule makes good sense—the pur- 
pose of the Act is to ensure that the people of North Carolina have the 
information they need to hold the government accountable to the citi- 
zens it serves. 


A corporation’s public-serving actions do not, on their own, subject 
the corporation to the Act. See Chatfield v. Wilmington Hous. Fin. and 
Dev. Inc., 166 N.C. App. 708, 709 (2004) (“[A]n entity’s stated purpose of 
performing a function that is of use to the general public, without more, 
is insufficient to make the [Act] applicable.”). Rather, it is the “substance 
and not the form of the [corporation] that is the key” to our evaluation. 
Wake Cty. Hosp. Sys., Inc., 55 N.C. App. at 10. The substance of the 
corporation is often revealed by the extent to which the government 
exercises “supervisory responsibilities and control” over the entity. See 
Chatfield, 166 N.C. App. at 707. Put simply, a corporation can be “so in- 
tertwined” with the government that it is “an agency of North Carolina” 
for the purposes of the Act. Wake Cty. Hosp. Sys., Inc., 55 N.C. App. at 
12. But critically, it is possible that such a corporate entity, intertwined 
with the State, can be considered a public agency for the purposes of the 
Act without being treated as a state agency for all purposes. See id. at 
7-8. The majority errs by collapsing this distinction. 


In Wake County Hospital System, the Court of Appeals cited sev- 
eral specific aspects of the relationship between the hospital system and 
the county that demonstrated the government and the hospital system 
were substantially “intertwined.” They are of the categories that are es- 
sential to the operation of a corporate entity, including, but not limited 
to, financing, asset management, operations, and decision-making and 


IN THE SUPREME COURT 227 


S. ENV’T LAW CTR. v. N.C. RAILROAD CO. 
[878 N.C. 202, 2021-NCSC-84] 


control. Jd. at 11. But as the court also noted, these aspects are not fac- 
tors or elements that can be applied in each circumstance— “each new 
arrangement must be examined anew and in its own context.” Id. 


Indeed, “examin[ing]” the relationship between NCRR and the 
State of North Carolina “anew and in its own context” reveals that the 
state’s “responsibilities and control” over NCRR are “manifest.” Wake 
Cty. Hosp. Sys., Inc., 55 N.C. App. at 11. A close examination of the 
relationship supports only the conclusion that NCRR must be a state 
agency for the purposes of the Act. The State selects every Director of 
NCRR, N.C.G.S. § 124-15, and those Directors perform State-mandated 
obligations. N.C. Exec. Order No. 2009-034 (Dec. 9, 2009). Two of the 
thirteen Directors must be members of the Governor’s administration, 
N.C.G.S. § 124-15, serving both NCRR and the administration to en- 
sure effective communication and coordination between the organiza- 
tions. The State must approve all substantive amendments to NCRR’s 
articles of incorporation. Revenue earned today by NCRR belongs to 
the State and is treated as revenue for “the public good.” In turn, the 
General Assembly often directs how those revenues are spent once they 
accrue to the State. See An Act to Make Base Budget Appropriations 
for Current Operations of State Departments, Institutions, and Agencies, 
and for Other Purposes [hereinafter 2013 Budget Appropriation], S.L. 
2013-360, 2013 N.C. Sess. Laws 995. NCRR’s finances and records are 
subject to State review and records requests from State officials, and the 
results of external audits are provided to the General Assembly. N.C.G.S. 
§ 124-17. Moreover, NCRR is statutorily mandated to annually submit to 
the General Assembly a detailed financial report concerning its strat- 
egy, operations, and personnel. Jd. NCRR also enjoys powers of emi- 
nent domain. N.C.G.S. § 124-12. As the majority notes, that authority is 
given to NCRR as a private condemnor, not a public one, under N.C.G.S. 
§ 40A-3(a)(4). Yet N.C.G.S. § 40A-3(a) grants the power of eminent do- 
main for “the public use or benefit,” another example of NCRR’s obliga- 
tions to the people of North Carolina. 


Just like conventional state agencies, NCRR is frequently a partner 
to departments of state government in planning and decision-making. 
NCRR often collaborates on projects with the Department of 
Transportation (DOT), and staff from both NCRR and DOT discuss those 
projects routinely. Leaders at the organizations aim to have a “regular 
exchange of information” between their respective governing boards. 
NCRR cooperates with DOT to serve as an intermediary between DOT 
and Norfolk Southern, another railroad company. Elsewhere, directors 
from the Department of Commerce are regularly updated on NCRR’s 
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activities so that, in the words of one such director, “[c]ommerce [can] 
thrive in North Carolina.” 


And, as mentioned previously, the State has owned all of NCRR’s 
stock since 2006. NCRR contends that many of its entanglements with 
the State, like those detailed above, arise from the fact that the State 
is the sole shareholder of NCRR’s stock, and are thus irrelevant. But the 
State’s control of NCRR is essential context. To NCRR, the appointment 
of its Board members by elected state officials—the Governor and the 
General Assembly—is “the same . . . as any other private corporation.” 
Legislation mandating the frequency and content of reports is merely a 
“shareholder agreement.” As noted, under current arrangements, were the 
NCRR to be dissolved as a corporation, its assets would return to 
the State. NCRR claims that because this is simply one post-dissolution 
option among many, it should not bear on our analysis But I am uncon- 
vinced that what is presently true should be discounted simply because 
we can imagine other future alternatives. NCRR seeks to hide behind 
“the fundamental principle of corporate law that a corporation has a 
legal existence that is distinct from its shareholders” and accuses SELC 
of attempting to “merge the identity” of the State with that of the corpo- 
ration, but this case requires us to examine the substantive relationship 
between the corporation and the State. We cannot, as the majority does, 
rely upon the fact of NCRR’s “separate corporate identity” or “corpo- 
rate form.” Our inquiry concerns when a corporation is obligated to be 
transparent about its operations, and we beg the question if we rest on 
corporate formalities. 


The majority notes that we have “consistently . . . been disinclined 
to disregard the distinction between a corporation and its sharehold- 
ers.” In the majority’s view, we may recognize that the State is NCRR’s 
“sole shareholder,” possesses “a certain degree of indirect control of the 
entity’s day-to-day operations,” and “has the right to approve or disap- 
prove certain fundamental corporate decisions,” but “those facts, stand- 
ing alone, do not serve to make [NCRR] a state agency or subdivision.” 
Yet this gives insufficient weight to the many facts relevant to our in- 
quiry which all point in the direction of treating NCRR as a public entity 
for the purposes of the Act. When the State owns the corporation, ap- 
points its board, mandates its reporting, spends its revenue, and stands 
to receive the assets in the event of dissolution, we should recognize the 
obvious truth that the identity of the corporation and its sole sharehold- 
er—the State—are meaningfully intertwined. NCRR’s argument—that 
the activities of this kind of corporation can be hidden from scrutiny by 
the people of North Carolina—is a self-interested attempt to cleave its 


q 56 


q 58 


IN THE SUPREME COURT 229 


S. ENV’T LAW CTR. v. N.C. RAILROAD CO. 
[378 N.C. 202, 2021-NCSC-84] 


public business from its public responsibilities. Today’s decision gives 
that attempt the force of law. The “manner in which [NCRR] operates,” 
which the majority characterizes vaguely as “resembl[ing] the activities 
of a private corporation,” should not distract us from the manifest con- 
clusion that NCRR and the State are substantially intertwined. 


B. Holding that NCRR is subject to the Public Records Act is 
consistent with the legislature’s intentions toward both 
NCRR and the Public Records Act 


Contrary to the arguments promoted by NCRR and the majority, the 
conclusion that NCRR is subject to the Public Records Act is consistent 
with the intent of the General Assembly. This is true for two reasons. 


First, the legislature created NCRR to benefit the State, and it has 
continued to exercise its authority over NCRR to serve the public. 
Troubled by the poor condition of the State’s transportation system and 
the limited connections between western North Carolina and the State’s 
eastern seaports, the General Assembly chartered NCRR “[t]o create a 
railroad company . . . to promote growth in the state.” Their efforts were 
motivated by a belief in “the importance of the railroad to the economic 
well-being of the State and its citizens as a whole.” While it is true, as 
NCRR repeatedly notes, that the large amount of money required to fund 
the initial investment in NCRR came from private sources, it is also ap- 
parent from the records of the time that the General Assembly intend- 
ed to link the eastern and western parts of the State by rail with a new 
public-private venture.! Moreover, the State invested the lion’s share of 
the capital: two-thirds of the initial $3 million capitalization and an ad- 
ditional $1 million just four years later. NCRR’s charter gave it powers of 
eminent domain and the liberty to build widely, “across or along any pub- 
lic road or water source.” An Act to incorporate the North Carolina Rail 
Road Company, ch. LXXXII, §§ 26-28, 1848-1849 N.C. Laws, 138, 145-50. 


The General Assembly’s actions in the years since corroborate its 
original intent to require NCRR to operate for the benefit of the state. 


1. NCRR contends that its view of history, that “[the Company] was formed as a pri- 
vate corporation to meet a pressing public need the government had been unable to meet 
and in which private participation was necessary,” is “[c]ontrary to” SELC’s “assertion 
that the Company was created ‘for the benefit of the State.’” This is an attempt to draw a 
distinction without a difference. It benefits the State when the government charters a com- 
pany to build a railroad connecting the ends of the State to one another and provides the 
majority of the start-up capital. An action undertaken to “meet[ ] a pressing public need” 
is an action undertaken “for the benefit of the State.” Here, the private nature of the cor- 
poration does not alter the General Assembly’s intention, which was to create a railroad to 
serve North Carolina and its people. 
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In 1992, a State advisory study group issued a report in which it noted 
that “where the State grants a private corporation special governmental 
powers, such as eminent domain, those powers are to be used for the 
public benefit,” and public-private partnerships like NCRR are “obligat- 
ed to carry out the public purpose for which they were chartered.” In 
service to this obligation, the State began buying more of NCRR’s shares 
“to help promote trade, industry, and transportation within the State 
of North Carolina and to advance the economic interest of the state.” 
An Act to Make Appropriations for Current Operations and for Capital 
Improvements for State Departments, Institutions, and Agencies, and for 
Other Purposes, ch. 443 § 32.30, 1997 N.C. Sess. Laws 1344, 1842-1844. 
This is not to say, of course, that any public-private venture necessarily 
becomes subject to the Public Records Act. However, where the venture 
is wholly owned and controlled by the State, it seems self-evident that 
the “public” part of the venture holds more import than that which is 
“private,” at least for the purposes of the Public Records Act. 


Second, and separately, the legislature enacted the Public Records 
Act to enable public inspection of the workings of the state government 
and its agencies, not to create formalistic hideouts for public-private 
partnerships that wish to escape scrutiny. Sorely missing from the ma- 
jority’s “totality of the circumstances analysis” is any meaningful evalu- 
ation of the scope and purpose of the Public Records Act. In my view, 
the General Assembly’s motivations for passing the Public Records Act 


suggest it intended entities like NCRR to fall within the Act’s purview. 


The first North Carolina public records statute affirmed that pub- 
lic records are “the chief monuments of North Carolina’s past and are 
invaluable for the effective administration of government [and] for the 
conduct of public and private business.” An Act to Safeguard Public 
Records in North Carolina, ch. 265, § 1, 1935 N.C. Sess. L., 288. This 
statute and its 1975 successor are in keeping with American common 
law’s centuries-old recognition of the public’s right to inspect public 
records. See Joseph D. Johnson, Administrative Law—Public Access 
to Government-Held Records: A Neglected Right in North Carolina, 
55 N.C. L. Rev. 1187 (1977). Historically, our appellate courts have 
agreed. Given the legislature’s “mandate for open government,” News & 
Observer Publ’g Co., Inc. v. Poole, 330 N.C. 465, 475 (1992), “it is clear 
that the legislature intended to provide [through the Public Records Act] 
that, as a general rule, the public would have liberal access to public 
records.” News & Observer Publ’g Co. v. State ex rel. Starling, 312 N.C. 
276, 281 (1984). This is because “[g]ood public policy is said to require 
liberality in the right to examine public records.” Advance Publ’ns, Inc. 
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v. Elizabeth City, 53 N.C. App. 504, 506 (1981). Just last year, this Court 
affirmed this principle: 


The Act is intended to be liberally construed to 
ensure that governmental records be open and made 
available to the public, subject only to a few limited 
exceptions. The Public Records Act thus allows 
access to all public records in an agency’s possession 
“unless either the agency or the record is specifically 
exempted from the statute’s mandate.” Times-News, 
124 N.C. App. at 177, 476 S.E.2d at 452 (emphasis 
added). “Exceptions and exemptions to the Public 
Records Act must be construed narrowly.” Carter- 
Hubbard Publ’g Co., 178 N.C. App. at 624, 633 S.E.2d 
at 684. 


DTH Media Corp. v. Folt, 374 N.C. 292, 300-01 (2020). 


Liberal access to public records is, of course, not the same as liberal 
construction of what is a public record. But there, too, our lawmakers 
have recognized the importance of granting the people ready access to 
records concerning the operations and transactions of their govern- 
ment: “It is an uncontestable pre-condition of democratic government 
that the people have information about the operation of their govern- 
ment... .” Sam J. Ervin, Jr., Controlling “Executive Privilege,”, 20 Loy. 
L. Rev. 11, 11 (1974). At bottom, “[w]hile some degree of confidentiality 
is necessary for government to operate effectively, the general rule in 
the American political system must be that the affairs of government 
be subject to public scrutiny.” Johnson, 55 N.C. L. Rev. at 1188. Today’s 
decision undermines that principle. 


“In matters of statutory construction, our primary task is to en- 
sure that the purpose of the legislature, the legislative intent, is accom- 
plished.” Elec. Supply Co. of Durham, Inc. v. Swain Elec. Co., Inc., 
328 N.C. 651, 656 (1991). That purpose is “first ascertained from the 
plain words of the statute.” Jd. When the General Assembly passed 
the Public Records Act, it was so the public would have insight into how 
decisionmakers were going about their work, how public policy was be- 
ing enacted, and how the agencies of North Carolina were being oper- 
ated. Indeed, the Act applies to records produced by an “agency” which 
are “made... in connection with the transaction of public business.” 
N.C.G.S. § 132-1(a). Furthermore, the legislature provided an expansive 
definition of what might be considered an agency. As discussed above, 
if we were to apply the rule which has been the law in our state for the 
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past forty years, NCRR falls firmly within the meaning of “agency.” While 
some government entities are enumerated, the language of the statute 
considers that not all could be named specifically: 


Agency of North Carolina government or its subdivisions 
shall mean and include every public office, public 
officer or official (State or local, elected or appointed), 
institution, board, commission, bureau, council, 
department, authority or other unit of government of 
the State or of any county, unit, special district or other 
political subdivision of government. 


N.C.G.S. § 132-1 (emphasis added). If we were to place NCRR within the 
definition of “agency” within the statute, it would fit well within “institu- 
tion” and certainly within the catchall of “other unit of government.” 


In our consideration of the statues relevant to this case, we should 
“adopt an interpretation which will avoid absurd or bizarre consequenc- 
es.” State ex rel. Com’r of Ins. v. N.C. Auto. Rate Admin. Office, 294 
N.C. 60, 68, (1978). An interpretation that results in an entity created by 
the State for public benefit shielding its records from public scrutiny is 
an absurd one. Accordingly, I reject the necessary premise of the major- 
ity’s decision which says that the legislature, in enacting the 1975 Public 
Records Act, intended to permit the State or a related entity to hide from 
scrutiny merely by conducting its operations behind the corporate form. 


The majority, as did the Business Court, makes much of a 2011 re- 
port from the General Assembly’s Program Evaluation Division (PED), 
which is “a staff agency of the General Assembly . . . [purposed to pro- 
vide] an independent, objective source of information to be used in 
evaluating” the activities of state agencies or those of non-state entities 
conducted using state funds. N.C.G.S. § 120-36.11(a) (2019). In that 2011 
report, as was well-documented by both parties, the PED found that 
“[NCRR] is not subject to the State’s [Public Records Act].” Both parties 
rightly recognize that whether NCRR is subject to the Public Records 
Act, a question of law, is a determination to be made by this court, not 
by a staff agency of the General Assembly.” The PED report, then, adds 
little to our analysis. 


2. Whether the NCRR is subject to the Public Records Act, a narrow question of 
law, is also not a determination to be made by the Attorney General or the State Ethics 
Commission in their realms of authority, though the majority points to decisions by both 
as “persuasive” in support of its ruling. 
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As the majority notes, in advance of the PED study of NCRR, the 
General Assembly passed legislation stipulating that “[f]or the purposes 
of [the] evaluation, the terms ‘State agency’ or ‘agency’ ” would include 
NCRR. An Act to Make Technical, Clarifying, and Other Modifications to 
the Current Operations and Capital Improvements Appropriations Act, 
S.L. 2011-391, § 52, 2011 N.C. Sess. Law No. 1557, 1584-85. The majority 
claims that that “this language tends to suggest a recognition on the part 
of the General Assembly that [NCRR] was not a state agency,” but this 
does not follow in light of the issue before us. It seems instead that the 
legislature thought it necessary to define the NCRR as a “State agency” 
for the limited purpose of the evaluation. I believe the Public Records 
Act contemplates the same—that a corporate entity can be considered a 
state agency for some purposes, but not all. 


The majority advances two further arguments by pointing to General 
Assembly activities in the wake of the PED report. Neither is availing. 
Both arguments focus on a 2013 statute imposing “additional reporting 
requirements,” N.C.G.S. § 124.17. In that legislative process, the General 
Assembly—equipped with the 2011 PED report which stated NCRR 
was not subject to the Public Records Act—“deci[ded] to adopt” the 
recommendations in the report, a decision the majority reads to mean 
the General Assembly “agreed with” the PED’s assessment of NCRR. 
However, it is just as likely that the General Assembly disagreed with 
the PED report and saw no need to act in light of it. In other words, the 
General Assembly did not bring NCRR within the auspices of the Act 
in 2013 because they believed NCRR to already be there. The PED is, 
after all, a staff agency of the General Assembly. It is unlikely that, faced 
with a report containing an inaccuracy from one of its staff agencies, the 
General Assembly would see a need to respond with legislation to cor- 
rect the error. 


The majority also points to the provisions of the 2013 statute that 
imposed those additional reporting requirements, arguing that such leg- 
islation would be superfluous if NCRR were already a state agency. This 
position defies the plain reading of the 2013 statute. The statute is indeed 
meant to provide for an “/e/nhanced annual report.” N.C.G.S. § 124-17 
(emphasis added). NCRR is mandated to “submit an annual report to the 
Joint Legislative Commission of Governmental Operations and the Joint 
Legislative Transportation Oversight Committee.” N.C.G.S. § 124-17(a). 
In other words, the Public Records Act imposes no affirmative obliga- 
tion on NCRR to produce a report or records—the 2013 statute does. 
An entity subject to the Public Records Act is only required to make 
some of its records made available on request. The 2013 statute, on the 
other hand, establishes an affirmative reporting requirement for NCRR 
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to regularly provide information to certain state government entities. 
As a result, the reporting requirements of the 2013 statute say nothing 
about whether NCRR was already subject to the requirements of the 
Public Records Act. 


The majority’s argument regarding the 2013 statute is called into 
further question by a comparison of the text of that statute to the text 
of the Public Records Act. The 2013 statute requires that NCRR, “[u]pon 
the request of the Governor or any committee of the General Assembly 
... provide all additional information and data within its possession or 
ascertainable from its records.” N.C.G.S. § 124-17(b) (emphasis added). 
The Public Records Act, however, only applies to information “made or 
received pursuant to law or ordinance in connection with the transac- 
tion of public business.” N.C.G.S. § 132-1(a). These obligations are not 
the same. The 2013 statute compels NCRR to provide all information by 
request of the Governor or legislature; the Public Records Act makes 
available only information related to public businesses. 


The majority attempts a similar line of reasoning with respect to the 
2013 statute’s provision allowing NCRR to “indicate whether the infor- 
mation [provided upon request of the Governor or General Assembly] 
is confidential.” N.C.G.S. § 124-17(b). Were NCRR subject to the Public 
Records Act, it might possess information that is not covered by the Act, 
but which would otherwise become subject to the Act upon fulfilling 
a request for information from the Governor of the General Assembly 
pursuant to Section 124-17(b). This provision, then, does not prove ex- 
traneous to the Public Records Act or any of NCRR’s obligations under 
it. Instead, it provides additional safeguards for the enhanced reporting 
requirements the legislature has chosen to impose on NCRR. 


Ultimately, I am unpersuaded by the evidence cited by the major- 
ity for the proposition that NCRR should not be subject to the Public 
Records Act. Rather, I believe a more just and accurate reading of the 
legislature’s intent in passing the Public Records Act and in creating 
NCRR is that NCRR is subject to the Act.? 


3. Whether the specific records sought by SELC are covered by the Act’s requirements 
is a separate question not before us here. However, there is no denying that the public has 
been impacted by NCRR’s decision to abandon a light rail project in the Triangle. Public/ 
private partnerships for the public good are not new. It is equally still true that the public’s 
trust in government suffers when government decision-making is shielded from public view. 
“The generation that made the nation thought secrecy in government one of the instruments 
of Old World tyranny and committed itself to the principle that a democracy cannot function 
unless the people are permitted to know what their government is up to.” EPA v. Mink, 410 
U.S. 73, 105 (1973) (Douglas, J. dissenting) (quoting Henry Steele Commager). 
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III. Conclusion 


Subjecting NCRR to the Public Records Act would not grant the 
people of North Carolina unfettered access to NCRR’s records. As dis- 
cussed, the Public Records Act only applies to records “made or re- 
ceived pursuant to law or ordinance in connection with the transaction 
of public business.” N.C.G.S. § 132-1(a). NCRR maintains the right to 
indicate that other information is confidential when it is “related to a 
proposed specific business transaction where inspection, examination, 
or copying of the records would frustrate the purpose for which the re- 
cords were created.” N.C.G.S. § 124-17(b), (c). NCRR, then, would still 
be permitted to limit the public’s access to its records. But given the 
deeply intertwined relationship between NCRR and the State, those re- 
cords which are sufficiently connected “with the transaction of public 
business” should be made available for public scrutiny. 


I agree with the majority that our approach to interpreting statutes 
must always reckon with the “totality of the circumstances.” The circum- 
stances to be considered here include both the scope and purpose of the 
Public Records Act and the legislation governing the NCRR’s activities. 
Because I believe the legislature’s intent was for the Public Records Act 
to make more, not less, of our government’s activities and operations 
available for public examination, and because I read our state’s prior 
appellate cases and the General Assembly’s actions as indicating that 
the North Carolina Railroad Company, owned fully by the State of North 
Carolina and obligated in several ways to its branches of government, 
should be subject to the Public Records Act, I respectfully dissent. 


Justice HUDSON joins in this dissenting opinion. 
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STATE OF NORTH CAROLINA 
v. 
BRYAN XAVIER JOHNSON 


No. 3A20 
Filed 13 August 2021 


Search and Seizure—traffic stop—Terry search for weapons in 
vehicle—totality of circumstances—history of violent crime 


A police officer who initiated a traffic stop of defendant for a ficti- 
tious license plate had reasonable suspicion to justify a Terry search 
for weapons in the areas of the vehicle that were under defendant’s 
immediate control where the traffic stop occurred at night in a high- 
crime area, defendant appeared very nervous, defendant bladed his 
body when he accessed his center console to look for registration 
papers, and defendant’s criminal history indicated a trend in violent 
crime. Further, the traffic stop was not unconstitutionally prolonged 
where the officer stopped defendant’s vehicle, spoke with defen- 
dant, performed a routine records check that showed defendant’s 
violent criminal history, and then performed the Terry search of the 
vehicle for weapons. 


Chief Justice NEWBY concurring. 

Justice EARLS dissenting. 

Justice HUDSON joins in this dissenting opinion. 

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 269 N.C. App. 76 (2019), finding no 
error after appeal from an order denying defendant’s Motion to Suppress 


entered on 29 June 2018 by Judge Forrest D. Bridges in Superior Court, 
Mecklenburg County. Heard in the Supreme Court on 22 March 2021. 


Joshua H. Stein, Attorney General, by Kristin J. Uicker, Assistant 
Attorney General, for the State-appellee. 


Kimberly P. Hoppin for defendant-appellant. 


MORGAN, Justice. 


ql 


IN THE SUPREME COURT 237 


STATE v. JOHNSON 
[378 N.C. 236, 2021-NCSC-85] 


Defendant’s appeal requires this Court to review the trial court’s or- 
der denying defendant’s motion to suppress evidence of a bag of narcot- 
ics seized from his vehicle during a traffic stop on 14 January 2017. The 
dispositive question on appeal is whether the law enforcement officers 
conducting a search for weapons on defendant’s person and in the areas 
of defendant’s vehicle under his immediate control possessed the requi- 
site reasonable suspicion to initiate such a warrantless search pursuant 
to Terry v. Ohio, 392 U.S. 1 (1968). Because we hold that the law en- 
forcement officer who conducted the traffic stop presented articulable 
facts at the suppression hearing which gave rise to a reasonable suspi- 
cion that defendant was armed and dangerous, the trial court did not 
commit error in denying defendant’s request to suppress the controlled 
substances which were discovered as a result of the search of the areas 
of defendant’s vehicle which were under defendant’s immediate control. 


I. Factual and Procedural Background 


As a seven-year veteran of the Charlotte-Mecklenburg Police 
Department (CMPD) and a member of the law enforcement agency’s 
Crime Reduction Unit, Officer Whitley was conducting patrol opera- 
tions in the early morning hours of 14 January 2017 in a location of the 
city that he described at the suppression hearing as a “very high crime 
area.” Officer Whitley and his partner, Sergeant Visiano, were traveling 
along Central Avenue in the Hickory Grove section of Charlotte when 
they observed a black Dodge Charger. While Officer Whitley continued 
to operate their patrol vehicle, Sergeant Visiano ran the license plate 
displayed on the Dodge Charger through the agency’s computer system 
and discovered that the license plate was actually registered to an Acura 
MDxX. Having determined that the tag displayed on the Dodge Charger 
was “fictitious,” Officer Whitley initiated a traffic stop, and the two ve- 
hicles pulled into a Burger King parking lot. 


While approaching the driver’s side of the Dodge Charger, Officer 
Whitley noticed that the car’s occupant had raised his hands in the air. It 
was determined that the individual in the Dodge Charger was defendant. 
Officer Whitley subsequently testified at the suppression hearing that he 
had observed persons raising their hands in such a manner ten to twenty 
times previously and that, based upon his experience which included 
specialized training in recognizing armed individuals, this behavior can 
“sometimes . .. mean that they have a gun.” Officer Whitley conversed 
with defendant at the driver’s window as defendant remained seated 
in the Dodge Charger, while Sergeant Visiano positioned himself at the 
passenger side window in order to see defendant’s right side. Officer 
Whitley asked for defendant’s driver’s license and registration and in- 
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quired about the possible presence of any weapons in the vehicle; defen- 
dant denied the presence of such items. Officer Whitley explained that 
the mismatched license plate served as the reason for the traffic stop, 
prompting defendant to volunteer that defendant had just purchased 
the Dodge Charger in a private sale that day and that defendant knew 
that the displayed tag did not belong to the vehicle that he was driving. 
Defendant readily produced his driver’s license but had to search for 
the car’s registration and bill of sale in the center console of the vehicle. 
Officer Whitley testified at the suppression hearing that during this in- 
teraction, defendant “seemed very nervous . . . like his heart is beating 
out of his chest a little bit. He was very nervous.” Further, as defendant 
reached into the center console to find the requested documentation, 
Officer Whitley recalled during his testimony that defendant was “blad- 
ing [his body] . . . as if he is trying to conceal something that is to his 
right, as if he’s using his body to distance what I can see from what he’s 
doing.” This appeared odd to Officer Whitley, who testified at the sup- 
pression hearing that while “typically people obviously reach and turn” 
to retrieve items from the center consoles of their vehicles, defendant 
did so “to the extent where his shoulders were completely off the seat.” 


“[A]t this point,” Officer Whitley testified, defendant’s positioning 
of his hands above his head as the officers approached his vehicle, his 
nervousness, and the “blading” of his body as he reached into the center 
console were “adding up as . . . characteristics of an armed subject.” 
After defendant produced a bill of sale for the Dodge Charger from the 
center console, Officer Whitley left defendant in the driver’s seat of 
the vehicle while defendant spoke with Sergeant Visiano. Meanwhile, 
Officer Whitley returned to his patrol car in order to process the infor- 
mation and paperwork provided by defendant through multiple law 
enforcement intelligence databases, which is “a standard practice for 
every traffic stop that” the officer conducts. Information gathered from 
Officer Whitley’s search of North Carolina’s CJLEADS system—a data- 
base which details a person’s history of contacts with law enforcement 
in the form of a list of criminal charges filed against the individual—indi- 
cated that defendant had been charged with multiple violent crimes and 
offenses related to weapons from the years 2003 through 2009. While 
he could not offer testimony as to which charges against defendant had 
resulted in convictions, Officer Whitley testified that the “trend in violent 
crime” revealed by the CJLEADS search, combined with the “holding up 
of the hands, as well as the blading of the body,” and the fact that de- 
fendant appeared very nervous, “led [the officer] to believe that he was 
armed and dangerous at that point.” 
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Officer Whitley exited his patrol car, returned to defendant’s ve- 
hicle, and asked defendant to step out of the Dodge Charger, with the 
intent of conducting a frisk of defendant’s person and a search of 
the vehicle. Defendant got out of his car and went to the rear door on the 
driver’s side of the vehicle at Officer Whitley’s request before defendant 
consented to be frisked by the law enforcement officer for weapons. A 
pat down of defendant’s clothing revealed no weapons or other indicia 
of contraband. At this point, Officer Whitley walked to the rear of de- 
fendant’s Dodge Charger and asked for defendant’s consent to search 
the vehicle. Defendant refused to grant such consent. Officer Whitley 
then explained that the officers were going to conduct a limited search 
of defendant’s vehicle nonetheless based on defendant’s “criminal 
history .. .and some other things.” While defendant continued to protest 
the search of the Dodge Charger, Officer Whitley left him with Sergeant 
Visiano and began a search of the front driver’s side of defendant’s ve- 
hicle. Immediately upon opening the unlocked center console, Officer 
Whitley discovered a baggie of “[w]hat appeared to be powder cocaine” 
and removed the suspected contraband from the vehicle. After complet- 
ing his search of the area of the vehicle immediately behind the driver’s 
seat, Officer Whitley placed defendant under arrest. 


On 14 January 2017, defendant was charged with the felonious of- 
fense of possession with intent to sell or deliver cocaine and the misde- 
meanor offense of possession of drug paraphernalia, and was formally 
indicted by a Mecklenburg County grand jury for possession of cocaine 
on 25 September 2017. 


Defendant filed a motion to suppress on 16 May 2018, which came on 
for hearing before the Honorable Forrest D. Bridges in Superior Court, 
Mecklenburg County, on 26 June 2018. Officer Whitley testified about the 
course of events which resulted in defendant’s arrest. Additionally, 
the trial court viewed Officer Whitley’s body camera recording of the 
incident after defendant’s counsel stipulated to the video’s admissibil- 
ity. After hearing arguments from counsel for the State and defendant, 
the trial court denied defendant’s motion to suppress. While defendant 
initially indicated a desire to proceed to trial, he agreed to plead guilty 
to felony possession of cocaine and misdemeanor possession of drug 
paraphernalia after a short recess before the jury was selected. The trial 
court accepted defendant’s guilty plea and noted for the record that de- 
fendant had preserved his right to appeal the trial court’s earlier ruling 
on defendant’s motion to suppress. 


The trial court then asked the State’s attorney to prepare an order 
reflecting the details of the hearing on defendant’s motion to suppress. 
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In providing direction regarding the desired contents of the order, the 
trial court recounted the factual basis upon which it had concluded 
that Officer Whitley had established the reasonable suspicion necessary 
to conduct a Terry search! of defendant’s vehicle. In open court, the 
trial court recalled the manner in which Officer Whitley had conduct- 
ed the traffic stop in the location which the officer had described as a 
high-crime area and the officer’s discovery of defendant’s prior charges, 
upon researching the state’s criminal record databases, for robbery with 
a dangerous weapon, assault with a deadly weapon with the intent to 
kill, and discharging a weapon into occupied property. The trial court 
noted that defendant raised his hands out of the window of the Dodge 
Charger as Officer Whitley approached, which had put the officer “on 
alert for the possible presence of a gun within the vehicle.” In addition, 
the trial court explained that, while Officer Whitley reasonably believed 
that defendant’s maneuver to raise his hands out of the car’s window 
could indicate the presence of a gun, defendant had acted appropriately 
in holding his hands up and out of the window “in this day and time,” 
and such conduct was not to be considered independently incriminat- 
ing. The trial court entered a written order dated 29 July 2018 which 
included the above findings and concluded: 


2. That based on the totality of [the] circumstances, 
including but not limited to: the [djefendant’s hands 
in the air upon the Officer’s approach, and the 
[djefendant’s prior criminal history, that the lim- 
ited frisk of the lungeable areas of the vehicle 
was justified. 


3. That the Officer’s scope of the frisk was properly 
limited only to areas where the [d]Jefendant would 
have had access to retrieve a weapon if he chose to 
do so. 


Defendant was sentenced to a term of 8 to 19 months in prison, 
which was suspended for 24 months of supervised probation. Defendant 
appealed to the North Carolina Court of Appeals, where a divided panel 
issued its decision on 17 December 2019 affirming the trial court’s denial 
of defendant’s motion to suppress. Defendant appeals to this Court as 
a matter of right pursuant to N.C.G.S. § 7A-30(2) based upon the dis- 
senting opinion filed in the lower appellate court’s consideration of 
this matter. 


1. A shorthand reference commonly used to describe a warrantless search which is 
performed pursuant to the principles stated in Terry v. Ohio, 392 U.S. 1 (1968). 
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II. Analysis 


Defendant argues before this Court that several of the trial court’s 
findings and conclusions announced in open court and reproduced 
in the subsequent written order in which the trial court denied defen- 
dant’s motion to suppress were not supported by the evidence. In re- 
moving these disputed findings and conclusions from the trial court’s 
contemplation, defendant contends that Officer Whitley did not have a 
reasonable suspicion that defendant was armed, that the Terry search 
of defendant’s vehicle represented an unconstitutional extension of the 
traffic stop, and that this Court’s correction of the trial court’s supposed 
error should result in an outcome which vacates the trial court’s order 
and overturns defendant’s conviction. We disagree with defendant’s as- 
sertions and address them in turn. 


A. Standard of Review 


We review a party’s challenges to a trial court’s findings of fact to 
ascertain whether those findings are supported by any competent evi- 
dence, the presence of which will render such findings binding on ap- 
peal. State v. Reed, 373 N.C. 498, 507 (2020). The trial court’s conclusions 
of law, including the ultimate conclusion as to whether a law enforce- 
ment officer had the constitutional authority to conduct a Terry frisk of 
a defendant’s vehicle, are reviewed on a de novo basis. Id. 


B. Trial Court’s Findings and Conclusions 


As an initial matter, defendant complains of the consideration by 
the Court of Appeals of Officer Whitley’s uncontroverted testimony 
concerning defendant’s nervousness and the “blading” of defendant’s 
body as defendant accessed the center console of his vehicle, as well as 
the lower appellate court’s recognition that the traffic stop took place 
late at night. To bolster his position, defendant observes that the trial 
court did not make express findings concerning these factors. Although 
North Carolina statutory law establishes that, “in making a determina- 
tion whether or not evidence shall be suppressed,” the trial court is re- 
quired to “make findings of fact and conclusions of law which shall be 
included in the record, pursuant to [N.C.]G.S. [$] 15A-977(f£)[,]” N.C.G.S. 
§ 15A4-974(b) (2019), nonetheless the reduction of the trial court’s con- 
siderations to a written order is not required. State v. Oates, 366 N.C. 
264, 268 (2012) (“While a written determination is the best practice, 
nevertheless [N.C.G.S. § 15A-977(f)] does not require that these find- 
ings and conclusions be in writing.” ). In the present case, the trial court, 
in its discretion, included a recitation of some of the evidence before 
the tribunal in its written order and specifically noted the sufficiency of 


242 IN THE SUPREME COURT 


STATE v. JOHNSON 
[3878 N.C. 236, 2021-NCSC-85] 


the evidence to establish reasonable suspicion in the mind of the officer 
to support a Terry search, which involved the trial court’s evaluation of 
factors which “includ[ed] but [was] not limited to” the factors listed in 
the written order. “Although [N.C.G.S. § 15A-974(b)’s] directive is in the 
imperative form, only a material conflict in the evidence” requires a trial 
court to make “explicit factual findings that show the basis for the 
trial court’s ruling.” State v. Bartlett, 368 N.C. 309, 312 (2015) (citing State 
v. Salinas, 366 N.C. 119, 123-24 (2012)). Thus, “[w]hen there is no con- 
flict in the evidence,” an appellate court may infer a trial court’s findings 
in support of its decision on a motion to suppress so long as that uncon- 
flicted evidence was within the trial court’s contemplation. Bartlett, 368 
N.C. at 312 (citing State v. Munsey, 342 N.C. 882, 885 (1996)). In apply- 
ing these enunciated principles to the instant case, the Court of Appeals 
did not wrongly infer from the uncontroverted evidence before the trial 
court adduced at the suppression hearing and the subsequent findings 
and conclusions which the trial court entered in its order, that the fac- 
tors—among other factors—of Officer Whitley's testimony about defen- 
dant’s nervousness, defendant’s “blading” of his body, and the late hour 
of the traffic stop constituted circumstances which provided reasonable 
suspicion for the Terry search to be conducted. The lack of controverted 
evidence at the suppression hearing strengthened the trial court’s abil- 
ity to choose the evidentiary facts and the resulting persuasive factors 
which the trial court elected to expressly include in its order. 


Furthermore, defendant does not contest the evidence, in the form 
of Officer Whitley’s testimony and the body camera footage viewed 
by the trial court, regarding defendant’s nervousness and defendant’s 
maneuver of “blading” his body; rather, defendant opts to attempt to 
contextualize these behavioral displays by characterizing defendant’s 
emotional and physical issues during his interaction with Officer 
Whitley. In this regard, defendant merely attempts to relitigate the ve- 
racity of Officer Whitley’s interpretation of defendant’s conduct. “The 
weight, credibility, and convincing force of such evidence is for the trial 
court, who is in the best position to observe the witnesses and make 
such determinations.” Macher v. Macher, 188 N.C. App. 537, 540, aff’d 
per curiam, 362 N.C. 505 (2008). The trial court in this matter was “the 
sole judge of the credibility and weight of the evidence,” and it was free 
to “accept or reject the testimony of a witness, either in whole or in part, 
depending solely upon whether it believes or disbelieves the same.” 
Moses v. Bartholomew, 238 N.C. 714, 718 (1953). For this Court to ac- 
cept defendant’s invitation to reinterpret Officer Whitley’s suppression 
hearing testimony, when the original interpretation of defendant’s con- 
duct made by the officer on scene has already been evaluated by the trial 
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court in a manner contemplated by, and consistent with, the operational 
structure of our legal system, would be to ignore the trial court’s status 
as “the sole judge of the credibility of the witnesses and of the weight of 
their testimony.” State v. Johnson, 230 N.C. 743, 745 (1949). 


Likewise, defendant does not challenge the evidentiary basis for the 
trial court’s consideration of Officer Whitley’s discovery of defendant's 
criminal history as a contributing factor to the officer’s development of 
reasonable suspicion to justify the officer’s execution of a Terry search; 
instead, defendant submits that the evidence “did not support a finding 
that Officer Whitley had reasonable concerns for his safety based on 
[defendant’s] prior criminal history.” Additionally, defendant endeavors 
to fortify his impression that the officer's concerns for the officer’s safety 
were not supported by the evidence of the officer's awareness of defen- 
dant’s criminal history at the time of the traffic stop by emphasizing that 
the officer did not fully recall at the suppression hearing all of the de- 
tails and the outcomes of defendant’s criminal history, which therefore 
negated the manifestation of reasonable suspicion in the mind of the 
officer during Officer Whitley’s interaction with defendant. Again, like 
defendant’s concerns about Officer Whitley’s observance of defendant’s 
nervousness and “blading” of his body, this amounts to defendant’s re- 
newed invitation for our Court to substitute our judgment regarding the 
veracity and accuracy of a witness’s testimony for the determination 
of a trial court which occupied “the best position to observe the wit- 
nesses and make such determinations.” Macher, 188 N.C. App. at 540 
(quoting Freeman v. Freeman, 155 N.C. App. 603, 608 (2002)). Here, 
Officer Whitley testified without contravention that he “discovered that 
the defendant did have a history, violent history, related to firearms” 
in the form of various charges extending from 2003 to 2009, which the 
officer described as a “trend in violent crime” that, in conjunction with 
the other evidentiary facts already discussed, “led [him] to believe that 
[defendant] was armed and dangerous at that point.” Defendant’s posi- 
tion from this cosmetically different, yet fundamentally identical, prem- 
ise is also without merit. 


By way of review, the unconflicted evidence introduced by the State 
at the hearing conducted by the trial court on defendant’s motion to sup- 
press—that (1) the traffic stop occurred late at night (2) in a high-crime 
area, with (83) defendant appearing “very nervous” to the detaining of- 
ficer to the point that it “seem[ed] like his heart [was] beating out of his 
chest a little bit[,]” with (4) defendant “blading his body” as he accessed 
the Dodge Charger’s center console, and (5) defendant’s criminal record 
indicating a “trend in violent crime” and weapons-related charges—was 
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sufficient for the trial court to make findings of fact and conclusions 
of law that the investigating law enforcement officer had reasonable 
suspicion to conduct a Terry search of defendant’s person and in ar- 
eas of defendant’s vehicle under defendant’s immediate control for the 
officer’s safety. 


C. Reasonable Suspicion for the Terry Search 


Both the Fourth Amendment to the Constitution of the United States 
and article I, section 20 of the North Carolina Constitution protect pri- 
vate citizens against unreasonable searches and seizures. State v. Otto, 
366 N.C. 134, 136 (2012). Traffic stops are considered seizures subject 
to the strictures of these provisions and are “historically reviewed under 
the investigatory detention framework first articulated in Terry v. Ohio.” 
Id. at 136-37 (quoting State v. Styles, 362 N.C. 412, 414 (2008)); Reed, 
373 N.C. at 507. Law enforcement officers may initiate a traffic stop if 
the officer has a “reasonable, articulable suspicion that criminal activity 
is afoot.” Styles, 362 N.C. at 414 (quoting Illinois v. Wardlow, 528 U.S. 
119, 123 (2000)). The reasonableness of a traffic stop is determined “by 
examining (1) whether the traffic stop was lawful at its inception, and 
(2) whether the continued stop was ‘sufficiently limited in scope 
and duration to satisfy the conditions of an investigative seizure.’ ” Reed, 
373 N.C. at 507 (citations omitted) (quoting Florida v. Royer, 460 U.S. 
491, 500 (1983)). Once the traffic stop is initiated, a law enforcement 
officer may conduct a limited search of the passenger compartment 
of the vehicle so long as the officer develops a reasonable suspicion 
that the suspect of the traffic stop is armed and dangerous. Terry, 392 
U.S. at 27. The Supreme Court of the United States has extended the 
reasonable suspicion standard originally established in Terry to allow 
for these limited searches: 


[T]he search of the passenger compartment of an 
automobile, limited to those areas in which a weapon 
may be placed or hidden, is permissible if the police 
officer possesses a reasonable belief based on “spe- 
cific and articulable facts which, taken together with 
the rational inferences from those facts, reasonably 
warrant” the officer in believing that the suspect is 
dangerous and the suspect may gain immediate con- 
trol of weapons. 


Michigan v. Long, 463 U.S. 1032, 1049 (1983) (quoting Terry, 392 U.S. 
at 21). Reasonable suspicion demands more than a mere “hunch” on the 
part of the officer but requires “less than probable cause and considerably 
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less than preponderance of the evidence.” State v. Williams, 366 N.C. 
110, 117 (2012). In any event, reasonable suspicion requires only “some 
minimal level of objective justification,” Styles, 362 N.C. at 414 (quoting 
United States v. Sokolow, 490 U.S. 1, 7 (1989)), and arises from “specific 
and articulable facts which, taken together with rational inferences from 
those facts, reasonably warrant” the intrusion presented by the limited 
search of the vehicle, Terry, 392 U.S. at 21. 


As discussed above, competent evidence exists in the record of the 
suppression hearing that Officer Whitley encountered a “very nervous” 
individual—specifically, defendant—late at night in a high-crime area. 
The officer saw defendant “blade” his body by way of defendant’s as- 
sumption of a physical position which the officer interpreted to be an 
effort by defendant to conceal defendant’s entry into the vehicle’s center 
console. “All [of] these things,” Officer Whitley testified, were “adding 
up as, from my training and experience, as characteristics of an armed 
suspect.” Also, upon Officer Whitley’s return to his patrol car in order 
to conduct a criminal records check of defendant, the officer obtained 
information about defendant’s criminal history that solidified the exis- 
tence of reasonable suspicion for the officer to conduct a Terry search, 
based on the belief developed by Officer Whitley that defendant was 
armed and dangerous. 


Standing alone, defendant’s criminal record for which defendant 
has already paid his debt to society does not constitute reasonable sus- 
picion and hence cannot singly serve as a basis for the law enforcement 
officer who effected the traffic stop to conduct a Terry search of the 
passenger compartment of defendant’s vehicle.” Likewise, defendant’s 
mere presence in a high-crime area does not solely provide the officer 
with the necessary reasonable suspicion to authorize the officer to or- 
der defendant to exit the vehicle so that the officer can look for weap- 
ons. See State v. Jackson, 368 N.C. 75, 80 (2015). Similarly, defendant’s 
nervousness does not in and of itself amount to reasonable suspicion 
when displayed to a detaining officer. State v. Pearson, 348 N.C. 272, 
276 (1998). However, we do not assess each of these factors, specifically 


2. However, a law enforcement officer's specific knowledge of a suspect’s felonious 
criminal convictions alters the reasonable suspicion inquiry when the officer (1) conducts 
a lawful investigative stop of the suspect for the very conduct which serves as the basis for 
those criminal convictions (albeit this circumstance is not present here), and (2) testifies 
that based on the training and experience of the officer, the felonious conduct for which 
defendant has been convicted and is currently being investigated is normally associated 
with the possession of weapons. Siate v. McGirt, 122 N.C. App. 237, 240 (1996), aff'd per 
curiam, 345 N.C. 624 (1997). 
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articulated by Officer Whitley in this case, in isolation. See Jackson, 368 
N.C. at 80. We examine the totality of the circumstances surrounding 
Officer Whitley’s interaction with defendant in order to achieve a com- 
prehensive analysis as to whether the officer’s conclusion that defen- 
dant may have been armed and dangerous was reasonable. Id. In the 
case at bar, in which the officer rendered uncontroverted testimony 
that he conducted a late-night traffic stop of defendant’s vehicle in a 
high-crime area and encountered defendant who acted very nervous, ap- 
peared to purposely hamper the officer’s open view of defendant’s entry 
into the vehicle’s center console, and possessed a criminal history which 
depicted a “trend in violent crime,” we conclude that the officer’s suspi- 
cion of defendant’s potentially armed and dangerous status was reason- 
able. Therefore, Officer Whitley operated within the bounds of both the 
Fourth Amendment to the Constitution of the United States and article 
I, section 20 of the North Carolina Constitution in removing defendant 
from the Dodge Charger and searching the area of the vehicle’s passen- 
ger compartment that was within defendant’s control for weapons. 


In determining that the aforementioned factors were sufficient to 
constitute reasonable suspicion for the officer’s Terry search based on 
the totality of the circumstances, we have purposely and expressly re- 
moved from the assemblage of factors which were considered by the 
trial court to establish reasonable suspicion the factor gleaned from 
Officer Whitley’s uncontroverted testimony that defendant’s act of rais- 
ing his hands and extending them from the driver’s side window, so that 
defendant’s hands could readily be seen by the approaching officers, 
was interpreted by Officer Whitley as a sign that there could be the pres- 
ence of a firearm in the vehicle. The officer testified at the suppression 
hearing that defendant’s placement of defendant’s hands figured into the 
officer's belief that defendant “was armed and dangerous at that point.” 
The Court of Appeals, in giving deference to the officer’s right “to rely 
on his experience and training” and to the trial court’s order, included 
this factor of “raising one’s hands” as defendant did in the present case 
to be properly considered in the totality of the circumstances which re- 
sulted in the existence of the officer’s reasonable suspicion to execute 
the Terry search. Johnson, 269 N.C. App. at 85-86. 


In his brief, defendant’s appellate counsel argues that defendant’s 
action of raising defendant’s hands and clearly exposing them to the offi- 
cers as they neared defendant’s vehicle during the traffic stop should be 
construed differently than Officer Whitley, the trial court, and the Court 
of Appeals did: 
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In this case, the trial court commended [defendant] 
for raising his hands and placing them out the win- 
dow upon being stopped by officers . .. . He was 
praised by the trial court for taking action consid- 
ered helpful to avoid getting shot, but this same 
action was found to establish, in part, the basis for 
a frisk for weapons. This presents an unjust choice. 


We do not need, nor choose, to address any such real or perceived 
conundrum with regard to the existence of reasonable suspicion for 
the Terry search because in this Court’s view, the factor of defendant’s 
raised hands upon the officer’s effectuation of the traffic stop is unnec- 
essary to consider for the purpose of the establishment of reasonable 
suspicion in light of the totality of the circumstances which include the 
other factors comprising the officer’s reasonable suspicion which col- 
lectively have already been deemed by this Court to be sufficient in the 
present case. Like the Fourth Circuit Court of Appeals, we harbor some 
“concern about the inclination of the [State] toward using whatever facts 
are present, no matter how innocent, as indicia of suspicious activity.” 
State v. Nicholson, 371 N.C. 284, 291 n.4 (2018) (quoting United States 
v. Foster, 634 F.3d 248, 248 (4th Cir. 2011)). Nonetheless, for the purpose 
of our legal analysis as to the State’s establishment of the existence of 
reasonable suspicion for the officer’s Terry search, we conclude that the 
totality of the circumstances supports the trial court’s ultimate conclu- 
sion that such reasonable suspicion existed, even after this Court elimi- 
nates defendant’s gesture of raising his hands as a factor. 


D. Extension of the Stop 


Lastly, defendant contends that Officer Whitley’s search of defen- 
dant’s vehicle after discovering defendant’s criminal history represented 
an unconstitutional extension of the traffic stop because “it seems evi- 
dent that Officer Whitley was satisfied that a traffic citation for display- 
ing a fictitious tag was not warranted under the circumstances as he 
did not issue such a citation.” Therefore, defendant posits that the of- 
ficer’s subsequent Terry frisk of defendant’s person and accompanying 
search of defendant’s vehicle were not in furtherance of the officers’ 
safety while fulfilling the purpose of the traffic stop itself, but were in- 
stead independent investigative actions targeting other unarticulated 
suspicions of criminal activity. In defendant’s view, since Officer Whitley 
did not demonstrate a reasonable suspicion prior to leaving defendant 
to conduct the criminal records check, coupled with the officer’s inabil- 
ity to form reasonable suspicion to justify the Terry search based on 
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defendant’s criminal history alone, then the officer’s decision to search 
defendant after the juncture when defendant assumes that Officer 
Whitley had decided not to charge defendant for the traffic violation 
constituted an unlawful extension of the traffic stop. This description 
mischaracterizes the timing of Officer Whitley's interactions with defen- 
dant and disregards the totality of the circumstances which yielded the 
factors upon which Officer Whitley formed the reasonable suspicion re- 
quired to conduct the limited Fourth Amendment search. 


“[T]he duration of a traffic stop must be limited to the length of time 
that is reasonably necessary to accomplish the mission of the stop, un- 
less reasonable suspicion of another crime arose before that mission 
was completed.” State v. Bullock, 370 N.C. 256, 257 (2017) (citations 
omitted). While this rule describes the temporal nature of the scope of 
a constitutionally appropriate traffic stop, the exercise of “police dili- 
gence ‘includes more than just the time needed to issue a citation.’ ” 
Reed, 373 N.C. at 509 (quoting Bullock, 370 N.C. at 257). To ensure that 
the exercise of such enterprise by law enforcement remains within the 
confines of the Fourth Amendment, however, “an investigation unrelated 
to the reasons for the traffic stop must not prolong the roadside deten- 
tion.” Reed, 373 N.C. at 509. In order to prolong a traffic stop beyond the 
amount of time necessary to investigate and address the reason for 
the stop itself, the detaining officer must “possess a justification for do- 
ing so other than the initial traffic violation that prompted the stop in 
the first place.” Jd. at 510 (quoting United States v. Branch, 537 F.3d 328, 
336 (4th Cir. 2008)). The development of a reasonable suspicion that 
a suspect may be armed in the normal course of an investigation into 
the basis for a traffic stop provides one such justification. Jd. (quoting 
Branch, 537 F.3d at 336, to explain that prolonging a traffic stop “re- 
quires either the driver’s consent or a reasonable suspicion that illegal 
activity is afoot”). 


Here, Officer Whitley testified that after observing that defendant 
exhibited some of the characteristics of an armed subject, the officer 
returned to the officer’s patrol car in order to conduct a records check 
of defendant and of the vehicle itself to confirm the veracity of defen- 
dant’s statements as to the ownership of the car. Such a course of action 
on the part of Officer Whitley is readily recognized as a proper function 
of the police during traffic stops which are effected under the Fourth 
Amendment, and the officer’s deeds were directly related to addressing 
the purpose of the stop itself. Rodriguez v. United States, 575 U.S. 348, 
355 (2015). The officer’s activities were not, as represented by defen- 
dant, exercises of the officer which were external to the traffic stop, 
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nor did they prolong the stop beyond the mission’s purpose. Although 
Officer Whitley testified that he did not intend to arrest defendant for the 
minor traffic infraction of a fictitious license plate which served as 
the impetus for the traffic stop, the officer did not testify—inconsistent 
with defendant’s self-serving assumption—that the officer had already 
made a determination to refrain from charging defendant for the traffic 
violation at the time that the officer was engaged in the process of per- 
forming the records check. The officer’s declination to issue a citation to 
defendant for the traffic offense, with only defendant’s speculation as 
to the timing of the officer’s decision to refrain from charging defendant 
with the violation in the dearth of any evidence to support defendant’s 
theory, does not equate to a conclusion that the officer unreasonably 
prolonged the traffic stop. This is particularly true in light of the testimo- 
ny rendered by Officer Whitley as to the actual chain of events and the 
observations by the officer which culminated in the Terry search. The 
officer represented at the suppression hearing that the records check 
was a Standard aspect of any traffic stop that he conducted. The infor- 
mation obtained by the officer from the records check disclosed defen- 
dant’s “trend in violent crime.” 


The entirety of the sequence of events which was started by virtue 
of Officer Whitley's initiation of a traffic stop of defendant’s vehicle in 
order to investigate an apparent license plate violation, during which 
the officer’s interaction with defendant featured behavioral cues by de- 
fendant that prompted Officer Whitley to consider that defendant might 
be armed, which in turn led the officer to particularly note during the 
officer’s routine records check that he performed pursuant to every traf- 
fic stop that he effectuated that defendant’s criminal history indicated 
a “trend in violent crime,” thus compelling Officer Whitley to believe 
that defendant was “armed and dangerous” and establishing reasonable 
suspicion in the officer’s mind so as to justify a Terry frisk of defendant’s 
person and a Terry search of defendant’s vehicle for weapons in areas 
that were subject to defendant’s direct and immediate control, demon- 
strate that there was not an unconstitutional extension of the traffic 
stop. In light of these facts, we adopt the observant phrase employed 
by the Supreme Court of the United States, “[c]learly this case does not 
involve any delay unnecessary to the legitimate investigation of the law 
enforcement officers.” United States v. Sharpe, 470 U.S. 675, 687 (1985). 


III. Conclusion 


Based upon the foregoing factual background, procedural back- 
ground, and analysis, we affirm the holding of the Court of Appeals 
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finding no error in the trial court’s order denying defendant’s motion to 
suppress in agreement with the conclusion of the Court of Appeals as 
modified by our discussion in this opinion. 


AFFIRMED. 


Justice BERGER did not participate in the consideration or decision 
of this case. 


Chief Justice NEWBY concurring. 


I agree with the well-reasoned majority opinion that the evidence 
it considers was sufficient for the trial court to find Officer Whitley had 
reasonable suspicion to justify the limited Terry search for weapons in 
the area immediately surrounding defendant. Although not needed to 
resolve this case, however, I do not believe this Court should remove 
from the analysis defendant’s gesture of raising his hands out of his car 
window. Like other movements, which may be innocent standing alone, 
with the proper testimony the act of raising one’s hands can be a factor 
to support an officer’s reasonable suspicion. 


The trial court here found: 


8. That after the Defendant stopped, he raised both 
of his hands in the air upon the officers’ approach. 


9. That Officer Whitley observed the Defendant’s 
hands in the air, and based on Officer Whitley's train- 
ing and experience, he believed that the gesture of 
raising one’s hands in the air can indicate that a per- 
son has a gun inside the vehicle. 


10. That based on his training and experience, Officer 
Whitley was on alert about the possible presence of 
a gun. 


Based on these findings, the trial court concluded: 


1. That the motion of having hands up upon an offi- 
cer’s approach does not automatically incriminate 
an individual by itself, and the Defendant’s action 
of showing his hands was reasonable. However, 
based on an officer’s experience, it is reasonable for 
an officer to infer that the motion of hands up upon 
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an officer’s approach could indicate the presence of 
a weapon. 


Thus, based on Officer Whitley’s testimony, the trial court included 
defendant’s action of raising his hands as a factor to support reason- 
able suspicion. 


The trial court properly considered all the relevant factors to deter- 
mine that Officer Whitley had reasonable suspicion justifying the limited 
Terry search for a weapon. In determining whether reasonable suspi- 
cion exists, this Court “consider[s] ‘the totality of the circumstances— 
the whole picture,’ ” State v. Watkins, 337 N.C. 487, 441, 446 S.E.2d 67, 70 
(1994) (quoting United States v. Cortez, 449 U.S. 411, 417, 101 S. Ct. 690, 
695 (1981)), including the perspective “of a reasonable, cautious officer, 
guided by his experience and training,” State v. Styles, 362 N.C. 412, 414, 
665 S.E.2d 438, 439 (2008) (quoting Watkins, 337 N.C. at 441, 446 S.E.2d 
at 70). Other courts have found that a defendant’s raised hands can sup- 
port reasonable suspicion for a limited Terry search. See Clark v. Clark, 
926 F.3d 972, 979 (8th Cir. 2019) (concluding that the defendant’s action 
of “pull[ing] over and put[ting] his hands outside the driver’s side win- 
dow” supported reasonable suspicion for a Terry investigatory seizure 
and search of the defendant’s vehicle for a gun); State v. King, 206 N.C. 
App. 585, 590, 696 S.E.2d 913, 916 (2010) (holding that “the unusual ges- 
ture of [the d]efendant placing his hands out of his window” supported 
reasonable suspicion for a limited Terry search); cf. State v. Mbacke, 365 
N.C. 4038, 404-10, 721 S.E.2d 218, 219-22 (2012) (analogizing the “reason- 
able to believe” standard from Arizona v. Gant, 556 U.S. 332, 129 S. Ct. 
1710 (2009), to the Terry reasonable suspicion standard to conclude that 
officer had reason to believe the defendant’s vehicle contained addition- 
al evidence of the offense of arrest to justify search for handgun while 
the defendant was detained outside the vehicle based on, inter alia, the 
defendant’s furtive behavior of lowering hands off the steering wheel), 
cert. denied, 568 U.S. 864, 133 S. Ct. 224 (2012). Therefore, I believe the 
trial court properly relied on defendant’s raised hands as a factor in find- 
ing the existence of reasonable suspicion. Otherwise, I fully concur with 
the majority opinion. 


Justice EARLS dissenting. 


The sole question before this Court is whether, under “the totality of 
the circumstances as viewed from the standpoint of an objectively rea- 
sonable police officer,” State v. Wilson, 371 N.C. 920, 926 (2018) (cleaned 
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up) (quoting State v. Johnson, 370 N.C. 32, 34-35 (2017)), it would be 
reasonable for an officer “to believe that he [was] dealing with an armed 
and dangerous individual” after initiating a traffic stop of Bryan Xavier 
Johnson. Terry v. Ohio, 392 U.S. 1, 27 (1968). The majority answers in 
the affirmative. To reach this conclusion, the majority converts a jumble 
of subjective, innocuous, or irrelevant facts into indicia of dangerous- 
ness. The result is a decision inconsistent with the Fourth Amendment 
and which fails to consider the racial dynamics underlying reasonable 
suspicion determinations. Therefore, I respectfully dissent. 


I. Reasonable suspicion under Terry 


According to the majority, five factors contribute to the reasonable 
belief that Johnson was armed and dangerous under Terry: “(1) the traf- 
fic stop occurred late at night (2) in a high-crime area, with (3) defen- 
dant appearing ‘very nervous’ to the detaining officer to the point that 
it ‘seem[ed] like his heart [was] beating out of his chest a little bit[,]’ 
with (4) defendant ‘blading his body’ as he accessed the Dodge Charger’s 
center console, and (5) defendant’s criminal record indicating a ‘trend in 
violent crime’ and weapons-related charges.” The majority repeatedly 
asserts that although no one individual factor may be sufficient to justify 
the search “standing alone,” these factors are sufficient when viewed 
collectively under the “totality of the circumstances.” Although I agree 
with the majority that Terry demands a flexible, holistic approach, I 
cannot join the majority in its refusal to enforce the limits imposed by 
the Fourth Amendment on the State’s authority to conduct warrantless 
searches. Facts which individually do not contribute to reasonable sus- 
picion in isolation should not be accorded outsized significance merely 
because they appear alongside other facts which also do not contribute 
to reasonable suspicion. Even viewed under the “totality of the circum- 
stances,” I would hold that the State has failed to meet its burden of 
proving that an objective officer would reasonably believe Johnson was 
armed and dangerous at the time Officer Whitley initiated the search of 
his vehicle. 


1. Presence ina “high crime area” late at night 


At the suppression hearing, Officer Whitley described the area in 
which he apprehended Johnson as a “very high crime area, where we 
have a lot of narcotic sales.” A defendant’s presence in a “high crime 
area” can sometimes be “among the relevant contextual consider- 
ations in a Terry analysis.” Illinois v. Wardlow, 528 U.S. 119, 124 (2000) 
However, a defendant's presence in a “high crime area” is only proba- 
tive when it is paired with conduct suggesting the defendant’s presence 
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is in some way connected to the criminal conduct known to occur in 
that area. There must be some basis for suspecting the individual was 
someone other than one of the countless innocent people whose daily 
routines involve spending time in a “high crime area” for the individual’s 
mere presence to be relevant. 


Thus, in State v. Butler, it was not the defendant’s mere presence on 
a street corner the arresting officer “knew . . . to be a center of drug ac- 
tivity” which contributed to reasonable suspicion, it was the defendant’s 
presence coupled with the fact that the defendant “was seen in the midst 
of a group of people congregated on a corner known as a ‘drug hole’ ” 
and that “upon making eye contact with the uniformed officers, [the] 
defendant immediately moved away, behavior that is evidence of flight.” 
331 N.C. 227, 233 (1992). Similarly, in State v. Jackson, the defendant’s 
presence in a “high crime area” contributed to reasonable suspicion be- 
cause the defendant “stood at 9:00 p.m. in a specific location known for 
hand-to-hand drug transactions . . . walked in [the] opposite direction|[ ] 
upon seeing a marked police vehicle approach . . . came back very near 
to the same location once the patrol car passed . . . [and] walked [away] 
a second time upon seeing [the police officer] return.” 368 N.C. 75, 80 
(2015). In both cases, it was the combination of a defendant’s presence 
in a “high crime area” with behavior suggestive of the defendant’s per- 
sonal involvement in the area’s criminal activities which made the defen- 
dant’s geographic location relevant under Terry. 


By contrast, in this case, Johnson did not do anything to suggest his 
presence in a “high crime area” was in any way motivated by or connect- 
ed to the alleged prevalence of drug trafficking in that neighborhood. 
He was simply driving his vehicle down Central Avenue in Charlotte. He 
was stopped because the license plate on his vehicle was not registered 
to the type of vehicle he was driving. He was not observed interacting 
with suspected drug dealers, visiting places where drug transactions 
were known to occur, or attempting to evade the police. Nothing Officer 
Whitley observed distinguished Johnson from the many other people 
who undoubtedly pass through this “high crime area” with no inten- 
tion of doing anything other than getting from one location to the next. 
In my view, this renders Johnson’s physical location irrelevant to the 
Terry analysis. 


There is nothing reasonable about believing that an individual 
is armed and dangerous merely because he drove his vehicle down a 
particular street, no matter where that street is located. The majority's 
rejoinder that Johnson’s location is probative when considered “in the 
totality of the circumstances” does not answer the question of why 
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Johnson’s presence in this particular location in any way suggested he 
was armed and dangerous. Johnson’s conduct did nothing to convert 
Officer Whitley’s generalized observation about the nature of the area 
into a reasonable, particularized, and individualized suspicion regarding 
Johnson. The majority’s position risks “making the simple act of [driv- 
ing] in one’s own neighborhood a possible indication of criminal activ- 
ity.” Jackson, 368 N.C. at 80. 


In his brief, Johnson does not appear to directly challenge the trial 
court’s implied finding of fact that the area he was travelling through 
was fairly characterized as a “high crime area.” However, in a different 
case, it may be necessary for this Court to define what a “high crime 
area” is, what competent evidence is necessary to support the finding 
that a defendant was located in one, and the circumstances under which 
a defendant’s presence in a “high crime area” supports an officer’s rea- 
sonable suspicion that he is armed and dangerous. 


For example, the First Circuit has held that in order for a defen- 
dant’s location in a “high crime area” to contribute to reasonable suspi- 
cion, the government is required to present evidence tending to prove 
“(1) [a] nexus between the type of crime most prevalent or common in 
the area and the type of crime suspected in the instant case, (2) limited 
geographic boundaries of the ‘area’ or ‘neighborhood’ being evaluated, 
and (3) temporal proximity between evidence of heightened crimi- 
nal activity and the date of the stop or search at issue.” United States 
v. Wright, 485 F.3d 45, 53-54 (1st Cir. 2007) (citations omitted). Further, 
while it is certainly appropriate to credit “the testimony of police of- 
ficers[ ] describing their experiences in the area” in determining wheth- 
er an area is a “high crime area,” I would agree with the First Circuit 
that we should also look to data and other sources of information to 
ensure the reasonableness inquiry at the heart of the Terry analysis re- 
mains tethered to objective facts. Id. at 54; see also N. Mariana Islands 
v. Crisostomo, 2014 WL 7072149, at *2 (N. Mar. I. Dec. 12, 2014) (“[A]n 
officer’s confident body language and tone of voice are not enough to 
prove a high-crime claim. Allowing such a finding solely through un- 
substantiated testimony (no matter how confidently stated) would give 
police the power to transform ‘any area into a high crime area based 
on their unadorned personal experiences.’ ” (quoting United States 
v. Montero-Camargo, 208 F.3d 1122, 1148 (9th Cir. 2000))). 


Further, I share the concern expressed by many courts that encour- 
aging reliance on undefined, amorphous signifiers like “high crime area” 
as a proxy for suspected criminal activity risks subjecting identifiable 
racial minority communities to disproportionate, invasive, and unlawful 
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searches. See, e.g., United States v. Caruthers, 458 F.3d 459, 467 (6th Cir. 
2006) (“[L]abeling an area ‘high-crime’ raises special concerns of racial, 
ethnic, and socioeconomic profiling.”); Montero-Camargo, 208 F.3d at 
1138 (“The citing of an area as ‘high-crime’ requires careful examina- 
tion by the court, because such a description, unless properly limited 
and factually based, can easily serve as a proxy for race or ethnicity.”). 
There is research demonstrating that the reported rate of crime in a 
particular geographic area is driven not only by the actual incidence of 
criminal conduct in that area, but also by law enforcement’s choices re- 
garding where and how to conduct enforcement activities. See Sandra 
G. Mayson, Bias in, Bias Out, 128 Yale L.J. 2218, 2253 (2019) (“Blacks 
are more likely than others to be arrested in almost every city for almost 
every type of crime. Nationwide, black people are arrested at higher 
rates for crimes as serious as murder and assault, and as minor as loiter- 
ing and marijuana possession.”); see also K. Babe Howell, Prosecutorial 
Discretion and the Duty to Seek Justice in an Overburdened Criminal 
Justice System, 27 Geo. J. Legal Ethics 285, 298 (2014) (“It is the police 
who choose what areas to target, who respond to calls, and who make 
the initial decision whether to make an arrest or issue an informal warn- 
ing when minor misconduct occurs.”). My concern is especially acute in 
this case because Officer Whitley “did not observe [defendant] engage 
in any type of behavior that is consistent with [the criminal] activity” 
thought to occur with greater frequency in the area where he was appre- 
hended. United States v. Beauchamp, 659 F.3d 560, 570 (6th Cir. 2011). 


I have similar concerns regarding the majority's reliance on the fact 
that “the traffic stop took place late at night.” It is correct that this Court 
has previously held the time of night when a stop occurs to be “an ap- 
propriate factor for a law enforcement officer to consider in formulating 
a reasonable suspicion.” State v. Watkins, 337 N.C. 487, 442 (1994). Yet 
we have also recognized a difference between being present late at night 
in a place where it is expected people might be found at that hour and 
being present late at night somewhere where one’s presence is anoma- 
lous. Thus, in Watkins, we distinguished between a defendant “standing 
in an open area between two apartment buildings . . . in Greensboro, an 
urban area, shortly after midnight” and a defendant who was observed 
“proceeding slowly on a dead-end street of locked businesses at 12:50 
a.m. in an area with a high incidence of property crime.” Jd. The latter 
circumstance was indicative of reasonable suspicion while the former 
was not. There must be some other objective basis from which to infer 
that the individual is travelling late at night for a nefarious purpose and 
is not just a parent heading home to tuck his or her children in after a 
late-night shift. 
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In this case, there is no evidence indicating Johnson’s presence or 
behavior was unusual or alarming for the place and hour. There is no 
evidence that individuals who drive down Central Avenue late at night 
are disproportionately likely to be armed and dangerous. Nor is there 
any evidence that individuals who possess guns and present a danger 
to law enforcement officers tend to travel at night. Cf United States 
v. Williams, 808 F.3d 238, 249 (4th Cir. 2015) (“This record does not 
make an evidentiary connection between nocturnal travel and drug traf- 
ficking .... Absent such a connection, that the traffic stop of [the defen- 
dant] occurred at about 12:37 a.m. does not contribute to a reasonable, 
articulable suspicion for extending the otherwise-completed traffic stop 
....”). Accordingly, I would hold that neither the location nor the time 
of the traffic stop contribute to a reasonable suspicion that Johnson was 
armed and dangerous under Terry. 


2. Nervousness 


We have previously held that nervousness can be “an appropriate 
factor to consider when determining whether a basis for a reasonable 
suspicion exists.” State v. McClendon, 350 N.C. 630, 638 (1999). But 
nervousness only supports an officer’s reasonable suspicion when it is 
something “more than ordinary nervousness.” Jd. at 639. “This Court has 
expressly determined that general nervousness is not significant to rea- 
sonable suspicion analysis because many people become nervous when 
stopped by a [law enforcement officer].” State v. Reed, 373 N.C. 498, 515 
(2020) (cleaned up) (emphasis added) (quoting State v. Pearson, 348 
N.C. 272, 276 (1998)). We have treated nervousness as supporting an offi- 
cer’s reasonable suspicion when the defendant “was fidgety and breath- 
ing rapidly, sweat had formed on his forehead, he would sigh deeply, and 
he would not make eye contact with the officer,” but we also explained 
that when “the nervousness of the defendant [is] not remarkable . . . it 
d[oes] not support a reasonable suspicion.” McClendon, 350 N.C. at 639. 


None of the twenty-four findings of fact contained in the trial court’s 
order on the motion to suppress included any reference to Johnson’s 
alleged nervousness. While the trial court was not required by statute to 
reduce all its findings to writing, it goes beyond the scope of appellate 
review to accord deference to a supposed fact based solely on the of- 
ficer’s observations of the witness’s demeanor, when the trial court itself 
made no such finding. Silence by the trial court is not endorsement of 
the witness’ veracity nor does it give the appellate court any guidance as 
to the weight to accord that testimony. 


Finally, even ifit is proper to consider evidence not incorporated into 
any of the trial court’s express findings of fact, the record does not sup- 
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port the conclusion that Johnson was unusually or remarkably nervous. 
The only evidence attesting to Johnson’s level of nervousness is Officer 
Whitley’s testimony that he “seemed very nervous and to the point of 
where, as you can imagine, his heart’s beating, but it seems like his heart 
is beating out of his chest a little bit. He was very nervous. . . . you could 
see his heart rising in his chest.” However, Johnson did not exhibit any 
physical symptoms of anything other than an ordinary response to an 
understandably stressful situation. He did not act in an inexplicable or 
aberrant manner, he did not appear disoriented or disheveled, and he 
did not do anything other than respond to Officer Whitley’s questions 
appropriately and intelligibly. Absent any evidence that Johnson was in- 
ordinately nervous, Officer Whitley’s bare assertion that Johnson was 
“very nervous” in no way contributes to the reasonable suspicion that 
he was armed and dangerous. 


Other courts have expressed skepticism regarding the probative 
value of an officer’s observation that the defendant was nervous dur- 
ing a traffic stop. See, e.g., United States v. Fernandez, 18 F.3d 874, 879 
(10th Cir. 1994) (“We have repeatedly held that nervousness is of lim- 
ited significance in determining reasonable suspicion and that the gov- 
ernment’s repetitive reliance on the nervousness of either the driver or 
passenger as a basis for reasonable suspicion ‘in all cases of this kind 
must be treated with caution.’ ” (cleaned up) (quoting United States 
v. Millan-Diaz, 975 F.2d 720, 722 (10th Cir. 1992))). And with good rea- 
son. Common sense tells us it is not at all surprising that an individual 
might look and feel nervous, even “very nervous,” when interacting 
with a law enforcement officer in this context. See, e.g., United States 
v. Beck, 140 F.3d 1129, 11389 (8th Cir. 1998) (“It certainly cannot be 
deemed unusual for a motorist to exhibit signs of nervousness when 
confronted by a law enforcement officer.”); United States v. Wood, 106 
F3d 942, 948 (10th Cir. 1997) (“It is certainly not uncommon for most 
citizens—whether innocent or guilty—to exhibit signs of nervousness 
when confronted by a law enforcement officer.”); State v. Schlosser, 774 
P.2d 1132, 1138 (Utah 1989) (“When confronted with a traffic stop, it 
is not uncommon for drivers and passengers alike to be nervous and 
excited and to turn to look at an approaching police officer.”). Even 
physical manifestations of nervousness do not necessarily warrant the 
inference that an individual is hiding something. See State v. Anderson, 
258 Neb. 627, 641 (2000) (“Trembling hands, a pulsing carotid artery, dif- 
ficulty locating a vehicle registration among documents in a glove box, 
and hesitancy to make eye contact are signs of nervousness which may 
be displayed by innocent travelers who are stopped and confronted by 
an officer.”). 
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Our traditional distinction between general nervousness—which 
does not support an officer’s reasonable suspicion—and extreme ner- 
vousness—which may support an officer’s reasonable suspicion— 
reflects this reality. The majority’s decision to rely upon Johnson’s 
nervousness in this case, based solely upon Officer Whitley’s testimony 
that he observed Johnson’s heart “beating out of his chest a little bit,” 
erodes that distinction and turns an entirely understandable physiologi- 
cal response into a ground for conducting a warrantless search. 


There are numerous completely innocent reasons why any person 
might be nervous during a traffic stop. There are also specific reasons 
why someone who looks like Johnson—a large Black man—might be es- 
pecially nervous during a traffic stop. Black people are more likely than 
white people to be pulled over while driving, more likely than white 
people to be subjected to investigatory stops, and more likely than 
white people to be shot and killed by law enforcement officers.! Any 
driver who has followed the news in recent years would have learned 
the names of numerous people of color killed during or after routine 
traffic stops. These encounters can be fraught under any circumstance 
and especially so when the driver fears that one false step might cost 
him his life. Thus, I cannot agree with the majority that Johnson’s pur- 
ported level of apparent nervousness, as described by the officer's tes- 
timony in this case, can support a rational inference that he was armed 
and dangerous. 


3. Blading 


The majority holds that Officer Whitley’s testimony Johnson was 
“blading [his body] . . . as if he [was] trying to conceal something” con- 
tributes to reasonable suspicion under Terry. To be precise, this fact— 
which the trial court did not explicitly find—is based entirely upon 
Officer Whitley’s perception that Johnson did not reach into his center 
console in the way Officer Whitley believed a driver “typically” would. 
I do not dispute that “an obvious attempt to hide or to evade the au- 


1. See, e.g., Emma Pierson et al., A Large-Scale Analysis of Racial Disparities in 
Police Stops Across the United States, 4 Nature Hum. Behav. 736, 736 (July 2020), https:// 
doi.org/10.1038/s41562-020-0858-1 (“We assessed racial disparities in policing in the United 
States by compiling and analysing a dataset detailing nearly 100 million traffic stops... . 
Our results indicate that police stops and search decisions suffer from persistent racial 
bias... .”); Wesley Lowery, A Disproportionate Number of Black Victims in Fatal Traffic 
Stops, Washington Post (Dec. 24, 2015), https://www.washingtonpost.com/national/ 
a-disproportionate-number-of-black-victims-in-fatal-traffic-stops/2015/12/24/c29717e2- 
a344-11e5-9c4e-be37f£66848bb_story.html (finding that one third of all individuals shot and 
killed during traffic stops in 2015 were Black, “making the roadside interaction one of the 
most common precursors to a fatal police shooting of a black person in 2015”). 
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thorities can be a factor in the calculus of reasonable suspicion.” United 
States v. Woodrum, 202 F.3d 1, 7 (1st Cir. 2000). However, I disagree with 
the majority that Officer Whitley’s subjective perception that Johnson 
“bladed” his body contributes to reasonable suspicion in this case. 


The significance of Johnson’s motion in retrieving his paperwork 
from the center console of his vehicle lies entirely in the meaning a rea- 
sonable officer would ascribe to the motion, not in the motion itself. 
“(N]ot every slouch, crouch, or other supposedly furtive movement justi- 
fies a stop. The proper inquiry is case-specific and context-contingent, 
and the surrounding circumstances ordinarily will tell the tale.” Jd. (cita- 
tion omitted). Here, Johnson’s body movement is probative only insofar 
as a reasonable officer would perceive his movement to be an effort 
to shield a weapon from view. For this reason, it is notable that when 
Johnson supposedly “bladed” his body to shield the contents of his cen- 
ter console from Officer Whitley’s view, there was another officer stand- 
ing on the other side of the vehicle looking in through the passenger side 
window. Further, it is not as if Johnson’s movements were unnatural 
or disconnected from the events of that moment. He was a large man 
reaching across his body while remaining seated in his vehicle. The fact 
that he lifted his shoulders off the seat to do is not a reason to conclude 
he was armed and dangerous. 


We should be hesitant to rely so completely on the subjective per- 
ceptions of an individual officer whose interpretation of a body motion 
that is not inherently suspicious is the sole basis for the conclusion that 
Johnson’s movements contributed to reasonable suspicion. We should 
be especially hesitant to do so when the trial court did not enter an ex- 
press finding of fact that Johnson “bladed” his body. This Court is not a 
factfinding tribunal, and it stretches both our competence and authority 
when we “[i]nfer[ | additional findings, ones that go beyond what the tri- 
al court actually found, to rescue an otherwise insufficient ruling of the 
trial court.” State v. Johnson, 269 N.C. App. 76, 88-89 (2019) (Murphy, 
J., dissenting).? Further, “an officer’s impression of whether a movement 
was ‘furtive’ may be affected by unconscious racial biases,” which is an 
additional reason to leave factfinding, which often involves credibility 


2. The majority asserts that it is appropriate to imply facts not expressly found by 
the trial court because the trial court noted its ruling was “based on the totality of [the] 
circumstances, including but not limited to [the enumerated facts].” Similarly, the major- 
ity argues its factfinding endeavor is appropriate because Officer Whitley’s testimony was 
“uncontroverted.” But uncontroverted testimony is not the same as an established fact—it 
is for the trial court to “itself determine what pertinent facts are actually established by the 
evidence before it.” Coble v. Coble, 300 N.C. 708, 712 (1980). 
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determinations, to the trial court. Floyd v. City of New York, 959 F. Supp. 
2d 540, 578 (S.D.N.Y. 2013). 


Even if it is proper to treat Officer Whitley's testimony regarding 
Johnson’s “blading” his body as an express finding of fact, this fact adds 
little to the reasonable suspicion calculus. Cf State v. Johnson, 2006 
WI App 15, § 18, 288 Wis. 2d 718, 709 N.W.2d 491, aff'd, 2007 WI 32, 299 
Wis. 2d 675, 729 N.W.2d 182 (concluding that the defendant’s “furtive” 
movements did not support reasonable suspicion he was armed and 
dangerous because “[t]he officers pulled [the defendant] over for traffic 
violations . . . and not for a crime[,]” and the officers “had no prior con- 
tacts with [the defendant] that would suggest that he would be armed or 
otherwise dangerous”). This Court has never before recognized “blad- 
ing” as a behavior which gives rise to the reasonable inference that an 
individual is armed and dangerous. In the only other Court of Appeals 
decision previously recognizing “blading” as a contributing factor under 
Terry, the defendant “bladed” his body in such a way as to prevent the 
arresting officer from viewing his hip, where a firearm is often carried, 
immediately after making eye contact with the officer. State v. Malachi, 
264 N.C. App. 233, 238, appeal dismissed, 372 N.C. 702 (2019). In that 
case, there was no other reason for the defendant to move his body in 
that manner. Furthermore, the officer in that case testified about the 
basis for his suspicion including training he received that a person with 
a gun often turns his hip to hide the weapon. See Malachi, 264 N.C. App. 
at 237-38. Finally, officers had received an anonymous tip that someone 
wearing a red shirt and black pants had put a gun in his waistband. Id., 
at 234. By contrast, in this case, there was no tip, there was no testimony 
regarding the officer’s training, and most importantly, Johnson was mov- 
ing his body to accomplish an apparent, noncriminal purpose. Indeed, 
courts in other jurisdictions have concluded that movements which are 
contextually appropriate and not inherently suspect do not contribute 
to the reasonable suspicion analysis. Cf. United States v. Hood, 435 F. 
Supp. 3d 1, 8 (D.D.C. 2020) (rejecting the government’s “blading” argu- 
ment because “the positioning of [the defendant’s] body seems consis- 
tent with an individual who was crossing a street at a diagonal from 
north to south”). Therefore, I would not consider Johnson’s alleged 
“blading” significant in the reasonable suspicion analysis. 


4. Prior record 


The majority finds probative Officer Whitley’s testimony that he be- 
lieved Johnson was “armed and dangerous” after he reviewed Johnson’s 
criminal record and discerned a “trend in violent crime.” I would con- 
clude this finding is unsupported by competent evidence in the record 
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and thus cannot contribute to the reasonable suspicion analysis in 
this case. 


At the suppression hearing, Officer Whitley could not recall the 
dates of the entries he viewed in Johnson’s record, whether those en- 
tries documented charges or convictions, or the total number of charges 
or convictions Johnson’s record contained. He did recall that that the 
dates of these entries “started somewhere around 2003 to the 2009 
mark.” In 2009, it might have been reasonable to conclude, based on this 
evidence, that Johnson’s criminal record indicated a “trend in violent 
crime.” In 2017, when the stop occurred, eight years had passed since 
Johnson had been charged or convicted of any crime, let alone a violent 
one. Notwithstanding this lengthy gap, the majority concludes Johnson’s 
criminal record supports the reasonable belief he was armed and dan- 
gerous in 2017. 


A trend implies some accounting for recent events. Otherwise, it 
would be correct to say that the Seattle Supersonics have demonstrated 
a “trend in winning basketball games,” even though they ceased to exist 
around the same time as Johnson’s last conviction. By concluding that it 
would be reasonable for an officer to ignore the eight-year period during 
which Johnson maintained a clean record immediately preceding the 
traffic stop, the majority suggests that no matter how far back in time an 
individual’s prior charges and convictions occurred, no matter how suc- 
cessful that individual has been in re-entering society, it is reasonable 
for an officer to believe that an individual with a prior record is a threat. 
At a minimum, we should make clear that “the age of [a defendant’s] 
convictions is a factor to consider in determining their relevance” in the 
Terry analysis to avoid lending the impression that once an individual 
has been arrested or convicted of some crime, he is marked as presump- 
tively dangerous for life. United States v. Scott, 818 F.3d 424, 431 (8th Cir. 
2016); see also United States v. Falso, 544 F.3d 110, 122 (2d Cir. 2008) 
(holding with respect to warrant application based in part on 18-year-old 
conviction that “even if [the defendant’s] prior conviction were relevant 
to the analysis, it should have only been marginally relevant because the 
conviction was stale”). 


Under these circumstances—where the defendant’s last conviction 
occurred eight years prior to the traffic stop and there is no indication 
the defendant continued to engage in criminal activity in the interven- 
ing years—I disagree with the majority that Johnson’s criminal record 
supports the reasonable belief he was armed and dangerous at the time 
of the traffic stop, “[s]tanding alone” or otherwise. I also note that prior 
convictions are not evenly distributed among all segments of the popula- 


ei] 


bo | 


OV 


262 IN THE SUPREME COURT 


STATE v. JOHNSON 
[378 N.C. 236, 2021-NCSC-85] 


tion and that the distribution of convictions does not necessarily track 
meaningful distinctions in the frequency or severity of criminal conduct 
engaged in by members of different racial or ethnic groups. See, e.g., 
Terry v. United States, 141 S. Ct. 1858, 1865 (2021) (“Under [federal] law, 
crack cocaine sentences were about 50 percent longer than those for 
powder cocaine. Black people bore the brunt of this disparity.” (citation 
omitted)); Mandala v. NTT Data, Inc., 975 F.3d 202, 220 (2d Cir. 2020) 
(“As the statistics show, there are significant racial disparities in arrest, 
conviction, and incarceration rates in this country.”). Absent further 
clarification from this Court regarding the significance of an individual’s 
prior criminal record, I worry that our decision today will allow historic 
racial disparities in policing to perpetuate ongoing ones. 


One of the fundamental principles of our common law jurispru- 
dence is that we punish acts, not an individual merely because of his or 
her status. See, e.g., Robinson v. California, 370 U.S. 660 (1962) (hold- 
ing a California law making it illegal to be a drug addict unconstitutional 
because the mere status of being a drug addict was not an act and thus 
not criminal.). The majority’s conclusion that Johnson’s prior criminal 
record contributes to reasonable suspicion—which treats his more re- 
cent, lengthier period of non-involvement with the criminal justice sys- 
tem as irrelevant—conveys the unmistakable impression that “felon” is 
a lifelong status which renders an individual's choices and behavior ir- 
relevant. Moreover, the majority’s reasoning contributes to a legal reality 
in which an individual’s felony conviction is used to justify according an 
entire class of people diminished constitutional protections, going well 
beyond the legal debilities imposed by our constitution and statutes on 
individuals who have been convicted of a felony offense. 


5. Raising hands 


The majority notes that its conclusion there was reasonable suspi- 
cion to search Johnson's vehicle is in no way predicated on the fact that 
Johnson placed his hands up in the air when he was stopped by Officer 
Whitley. I wholeheartedly agree that Johnson’s conduct in this respect 
should be given no probative weight in the Terry analysis. I would also 
go a step further and resolve the “real or perceived conundrum” that 
arises when the State claims that a defendant’s raising his hands when 
surrendering to a law enforcement officer is evidence supporting a rea- 
sonable suspicion that the defendant is armed and dangerous. 


The very obvious problem with this claim is that raising one’s hands 
in this manner is an entirely natural way for one person to signal to 
another that they mean no harm. Indeed, police officers will often or- 
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der an individual suspected of being armed and dangerous to raise his 
hands, and the individual’s failure to do so would certainly contribute 
to reasonable suspicion under Terry. See United States v. Soares, 521 
F3d 117, 121 (1st Cir. 2008) (concluding there was reasonable suspicion 
where the defendant “refused repeated orders to remain still and keep 
his hands in [the officer’s] view”). At the same time, courts have held 
that it contributes to reasonable suspicion when a defendant moves his 
hands out of view of the arresting officer. See United States v. Johnson, 
212 F.3d 13138, 1316-17 (D.C. Cir. 2000) (concluding that the defendant’s 
“shoving down” motions with his hands were motions “which a reason- 
able officer could have thought were actually suggestive of hiding (or 
retrieving) a gun”). If raising one’s hands contributes to reasonable sus- 
picion, and failing to raise one’s hands contributes to reasonable suspi- 
cion, then there is always reasonable suspicion. 


The concurrence treats Johnson’s hand raising as the majority 
treats every other fact it believes contributes to reasonable suspicion— 
according to the concurrence, while raising one’s hands may sometimes 
be an innocent gesture, it takes on talismanic significance when consid- 
ered “in the totality of the circumstances.” The assertion is that “[l]ike 
other movements, which may be innocent standing alone, with the prop- 
er testimony the act of raising one’s hands can be a factor to support an 
officer’s reasonable suspicion.” But the “proper testimony” referred to 
here is only the officer’s subjective belief that the conduct was suspi- 
cious. This is not what the law requires. To protect Fourth Amendment 
rights this Court must ask whether the officer can articulate a reason- 
able, objective basis for his suspicion. Allowing “the proper testimony” 
to magically transform innocent acts into suspicious ones makes those 
rights illusory. As we recently stated in Reed, 


An officer may, consistent with the Fourth 
Amendment, conduct a brief, investigatory stop when 
the officer has a reasonable, articulable suspicion 
that criminal activity is afoot. Illinois v. Wardlow, 528 
U.S. 119, 128, 120 S. Ct. 673, 145 L. Ed. 2d 570 (2000). 
An obvious, intrinsic element of reasonable suspicion 
is a law enforcement officer’s ability to articulate the 
objective justification of his or her suspicion. . . . 
[We cannot] conveniently presuppose a fundamental 
premise which is lacking here in the identification of 
reasonable, articulable suspicion: the suspicion must 
be articulable as well as reasonable. 


Reed, 373 N.C. at 514. Today’s decision fails to adhere to this recent 
precedent. 
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The majority pays lip service to our previously stated “concern 
about the inclination of the [State] toward using whatever facts are 
present, no matter how innocent, as indicia of suspicious activity.” 
State v. Nicholson, 371 N.C. 284, 291 n.4 (2018) (quoting United States 
v. Foster, 634 F.3d 248, 248 (4th Cir. 2011)). But the Fourth Amendment 
requires us to avoid “plac[ing] undue weight on [the arresting officer’s] 
subjective interpretation of the facts rather than focusing on how an 
objective, reasonable officer would have viewed them.” Nicholson, 371 
N.C. at 291-92. In this case, the only “evidence” linking Johnson’s hand 
motion to a risk of dangerousness was Officer Whitley's testimony that 
“typically when people [raise their hands in this manner], sometimes it 
can mean that they have a gun.” We should not blindly acquiesce to one 
officer’s subjective interpretation, which runs contrary to common sense 
and which makes the individuals most likely to experience trepidation 
when interacting with law enforcement more likely to be deemed sus- 
picious because of their efforts to mitigate the risk of an encounter 
turning violent. Absent specific evidence illustrating why a hand ges- 
ture commonly understood to convey that the individual making the 
gesture means no harm should instead be understood as evidence that 
the individual is a threat, I would hold that this hand gesture does not 
contribute to reasonable suspicion under Terry. 


II. Conclusion 


Johnson did everything he was supposed to do when he was stopped 
by police officers. When he saw flashing lights in his rearview mirror, 
he pulled over “fairly immediately.” When an officer approached his ve- 
hicle, he placed his hands up and out of the driver side window to show 
that he was unarmed. When the officer asked him why his license plate 
did not match the registration for his vehicle, he explained that he had 
purchased the vehicle earlier that day and reached into his center con- 
sole to retrieve corroborating paperwork, including a bill of sale. When 
the officer asked him to step out of his vehicle, he stepped out of his 
vehicle. When the officer asked him to consent to a frisk for weapons, 
he consented. The officer found nothing suspicious on his person. 


Under Terry, our analysis is supposed to focus on the behavior of 
each individual defendant under the circumstances of each individual 
case, but in this case nothing Johnson did mattered. Rather than hold 
the State to its burden under the Fourth Amendment, the majority rea- 
sons that the whole of the evidence supporting reasonable suspicion 
is greater than the sum of the parts. In doing so, the majority converts 
a generalized hunch into individualized suspicion, eroding the Fourth 
Amendment rights of all North Carolinians in the process. The majority 
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also ignores, and may well exacerbate, issues relating to racially dispa- 
rate policing, issues which have been forthrightly examined by many 
courts confronted with similar kinds of Terry claims. Therefore, re- 
spectfully, I dissent. 


Justice HUDSON joins in this dissenting opinion. 
—EEEEE>ee—_—EE—_———EE==Ey 
STATE OF NORTH CAROLINA 


v. 
FABIOLA ROSALES CHAVEZ 


No. 184A20 
Filed 13 August 2021 


Conspiracy—jury instructions—conspirators—plain error analy- 
sis—no prejudice shown 
In a trial for conspiracy to commit first-degree murder, where 
the trial court erred by instructing the jury that defendant could be 
found guilty if he conspired with “at least one other person” without 
naming the only co-conspirator listed in the conspiracy indictment, 
there was no plain error because there was no reasonable probabil- 
ity the jury would have reached a different result absent the error 
given the overwhelming evidence of defendant’s guilt. The decision 
of the Court of Appeals reaching the opposite conclusion, without a 
prejudice analysis being conducted, was reversed. 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 270 N.C. App. 748 (2020), finding 
no error in part, vacating and new trial in part, and remanding a judg- 
ment entered on 29 November 2018 by Judge Joseph N. Crosswhite in 
Superior Court, Mecklenburg County. Heard in the Supreme Court on 
18 May 2021. 


Joshua H. Stein, Attorney General, by Asher Spiller, Assistant 
Attorney General, for the State-appellant. 


Marilyn G. Ozer for defendant-appellee. 


BARRINGER, Justice. 
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Defendant was convicted of attempted first-degree murder, conspir- 
acy to commit first-degree murder, and assault with a deadly weapon 
with intent to kill inflicting serious injury. Defendant appealed to the 
Court of Appeals, which held in a divided opinion, as relevant to this ap- 
peal, that the trial court committed plain error by incorrectly instructing 
the jury on the conspiracy to commit first-degree murder charge.! State 
v. Chavez, 270 N.C. App. 748, 761-62 (2020). The dissent disagreed, con- 
cluding, among other things, that defendant “cannot carry her burden to 
show any prejudice under the standard of review of plain error to war- 
rant a new trial.” Jd. at 771 (Tyson, J., dissenting). After careful review, 
we reverse the decision of the Court of Appeals as to this issue. As to the 
other issues which were not brought forward to this Court, the decision 
of the Court of Appeals remains undisturbed. 


I. Factual and Procedural Background 


Hugo Avila Martinez (Martinez)? was renting an apartment to de- 
fendant until he told her to leave on 21 August 2016 due to defendant 
“having problems with rent.” Following Martinez’s conversation with 
defendant, defendant slapped him in the face, and Martinez filed a po- 
lice report. Despite the altercation that occurred, Martinez allowed de- 
fendant to remain in the apartment. Martinez later evicted defendant 
sometime before 21 September 2016. 


On 21 September 2016, defendant, along with Carlos Manzanares 
(Manzanares)? and an unidentified man, broke into Martinez’s home. 
Defendant was armed with a machete while the two other men were 
armed with a hammer. When the defendant and the two men entered 
Martinez’s house, Martinez was asleep in his bed with his girlfriend, 
Maria Navarro (Navarro) and her 16-month-old baby. Navarro testified 
that the three perpetrators entered Martinez’s bedroom and defendant 
immediately announced to Martinez that, “Nobody makes fun of me, and 
Tm here to kill you.” Martinez got up from the bed and asked defendant 


1. The Court of Appeals also found no error related to issues of ineffective assis- 
tance of counsel and supposed hearsay. Neither of these issues were raised in the appeal 
to this Court. 


2. The Court of Appeals’ opinion lists the victim’s name as Roberto Hugo Martinez 
but the warrants, indictment, and his statement to police lists his name as Hugo Avila 
Martinez. We will refer to the victim as the name recorded in those documents. 


3. Although Maria Navarro, one of the State’s main witnesses, referred to Manzanares 
throughout her testimony as the “man in the yellow shirt” and the “guy that stayed,” she 
positively identified the person depicted in the State’s Exhibit 8 as the “man in the yellow 
shirt,” which was confirmed to be a photograph of Manzanares by the responding police. 
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“what’s wrong with you?” Defendant then threw the machete at Martinez 
and Martinez attempted to defend himself. Manzanares and the other 
man then proceeded to beat Martinez and continually struck him in the 
head with the machete and the hammer. 


Navarro further testified that while Manzanares and the other man 
were beating Martinez, defendant told Navarro that she was going to 
kill Navarro and Navarro’s baby. Defendant retrieved the machete and 
began attacking Navarro and her baby with the machete. Navarro was 
cut several times trying to protect her baby. Defendant also hit Navarro 
in the head with the hammer. After beating Martinez unconscious and 
seeing that defendant was attacking Navarro, Manzanares detained de- 
fendant and instructed Navarro to grab her baby and leave or else defen- 
dant would kill her. 


After Navarro was able to escape from defendant, she called 9-1-1. 
Defendant and Manzanares followed Navarro. Once they caught up with 
Navarro, defendant instructed Manzanares to kill Navarro for calling the 
police. However, after Manzanares could not find Navarro’s cellphone 
to verify whether she had called the police, defendant continued to grab 
and pull Navarro while saying “I’m going to kill you.” Manzanares inter- 
vened, saying “no you're not going to [kill Navarro] . . . you’re not going 
to do that because you told me, we were here for something else,” which 
then led defendant to abandon her attempt to kill Navarro and Navarro’s 
baby. Defendant fled the scene by way of a nearby pedestrian path. The 
responding police officer testified that when he arrived on the scene, 
he found Navarro “covered in blood” and Martinez unresponsive with a 
“heavy laceration to his head.” 


On3 October 2016, defendant was indicted on two counts of attempt- 
ed first-degree murder, one count of conspiracy to commit first-degree 
murder, two counts of assault with a deadly weapon with intent to 
kill inflicting serious injury, and one count of first-degree burglary. On 
26 November 2018, the State dismissed one count of attempted 
first-degree murder, the first-degree burglary charge, and one count of 
assault with a deadly weapon with intent to kill inflicting serious injury. 
Defendant was subsequently found guilty of attempted first-degree mur- 
der, conspiracy to commit first-degree murder, and assault with a deadly 
weapon with intent to kill inflicting serious injury. Defendant gave oral 
notice of appeal. 


Before the Court of Appeals, defendant argued that the trial court 
“(1) erred by denying [d]efendant’s motion to dismiss the conspiracy 
charge; (2) plainly erred by instructing the jury, and accepting its ver- 
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dict of guilty, on the offense of conspiracy to commit first-degree mur- 
der; and (3) plainly erred by admitting hearsay evidence that violated 
[djefendant’s right to confrontation.” Chavez, 270 N.C. App. at 751. The 
Court of Appeals rejected defendant’s arguments as to issues one and 
three, id. at 763-64, but in a divided opinion concluded that the trial 
court plainly erred by instructing the jury on the conspiracy to com- 
mit first-degree murder charge, id. at 761-62. The majority reasoned 
that because the indictment “named only Manzanares as [d]efendant’s 
co-conspirator,” the evidence presented at trial supported a finding that 
[dJefendant conspired with Manzanares and another unidentified male.” 
Id. at 760. However, the jury instructions instructed that a conspiracy 
could be found if “the defendant and at least one other person en- 
tered into an agreement,” id. at 760. Accordingly, the majority held that 
“[djefendant’s fundamental right to be informed of the accusations 
against [her]” was violated. Id. at 761 (citing N.C. Const. Art. I, sec. 23). 


In contrast, the dissent reasoned that “[d]efendant does not and 
cannot show ‘that the erroneous jury instruction was a fundamental 
error—that the error had a probable impact on the jury verdict’ and 
was so prejudicial to be awarded a new trial.” Id. at 767 (Tyson, J., dis- 
senting) (quoting State v. Lawrence, 365 N.C. 506, 518 (2012)). The 
dissent asserted that not only did the majority fail to conduct a preju- 
dice analysis, but defendant cannot demonstrate prejudice based on 
the “overwhelming and uncontroverted evidence” against her. Id. at 768 
(Tyson, J., dissenting). 


The State appealed pursuant to N.C.G.S. § 7A-30(2) (2019). Based 
on the dissent, the State raised one issue on appeal to this Court: “[d]id 
the Court of Appeals err in granting defendant a new trial on the 
charge of conspiracy to commit murder based on an instructional er- 
ror where there was overwhelming evidence of defendant’s guilt?” The 
alleged error was that “the trial court . . . failed to identify [d]efendant’s 
co-conspirator by name in the jury instructions.” 


At trial, the jury was instructed as follows, and without objection 
from defendant: 


The defendant has been charged with conspiracy to 
commit murder. For you to find the defendant guilty 
of this offense, the State must prove three things 
beyond a reasonable doubt. First; that the defendant 
and at least one other person entered into an agree- 
ment. Second; that the agreement was to commit 
murder. Murder is the unlawful killing of another with 
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malice. And third; that the defendant and at least one 
other person intended that the agreement be carried 
out at the time it was made. The State is not required 
to prove that the murder was committed. 


The majority in the Court of Appeals concluded that the jury instruc- 
tions were “not in accord, with both the indictment and evidence pre- 
sented at trial, and thus the trial court’s instruction was error.” Chavez, 
270 N.C. at 761 (cleaned up). 


II. Standard of Review 


If in a criminal case an issue was not preserved by objection at trial 
and was not deemed preserved by rule or law the unpreserved error 
is reviewed only for plain error. See N.C. R. App. P. 10(a)(4). To obtain 
plain error review, a “defendant must specifically and distinctly contend 
that the alleged error constitutes plain error. Furthermore, plain error 
review in North Carolina is normally limited to instructional and eviden- 
tiary error.” State v. Lawrence, 365 N.C. 506, 516 (2012). (cleaned up). 
Defendants “bear the heavier burden of showing that [an] error rises to 
the level of plain error.” Id. 


[T]he plain error rule ... is always to be applied cau- 
tiously and only in the exceptional case where, after 
reviewing the entire record, it can be said the claimed 
error is a “fundamental error, something so basic, so 
prejudicial, so lacking in its elements that justice can- 
not have been done,” or “where [the error] is grave 
error which amounts to a denial of a fundamental 
right of the accused,” or the error has “resulted in a 
miscarriage of justice or in the denial to appellant of 
a fair trial” or where the error is such as to “seriously 
affect the fairness, integrity or public reputation of 
judicial proceedings” or where it can be fairly said 
“the instructional mistake had a probable impact on 
the jury’s finding that the defendant was guilty.” 


Lawrence, at 516-17 (alterations in original) (quoting State v. Odom, 307 
N.C. 655, 660-61). 


III. Analysis 


The issue before us on appeal is whether the Court of Appeals erred 
by not conducting a prejudice analysis after finding the trial court erred 
in its instruction as to the charge of conspiracy for first-degree murder 
and whether if such analysis occurred, can defendant show prejudice 
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considering the overwhelming and uncontroverted evidence against her. 
Upon careful review of this case, we conclude that defendant has failed 
to demonstrate prejudice because the State presented overwhelming 
and uncontroverted evidence of defendant’s guilt at trial. Accordingly, 
the Court of Appeals erred by failing to perform the required prejudice 
analysis required for plain error review. 


Where there is highly conflicting evidence in a case, an error in the 
jury instructions may tilt the scales and cause the jury to convict a de- 
fendant. See State v. Tucker, 317 N.C. 532, 540 (1986) (emphasis added). 
In situations where the instructional error had a probable impact on 
the jury’s finding that the defendant was guilty, a defendant can show 
plain error. See id. In contrast, where the evidence against a defendant 
is “overwhelming and uncontroverted[, a] defendant cannot show that, 
absent the error, the jury probably would have returned a different ver- 
dict.” Lawrence, 365 N.C. at 519. 


Defendant cannot show plain error because the evidence presented 
by the State that defendant formed a conspiracy with Manzanares to 
commit first-degree murder was overwhelming and uncontroverted. 


A criminal conspiracy is an agreement between two 
or more persons to do an unlawful act or to do a 
lawful act in an unlawful way or by unlawful means. 
To constitute a conspiracy[,] it is not necessary that 
the parties should have come together and agreed 
in express terms to unite for a common object: A 
mutual, implied understanding is sufficient, so far as 
the combination or conspiracy is concerned, to con- 
stitute the offense. The conspiracy is the crime and 
not its execution. Therefore, no overt act is necessary 
to complete the crime of conspiracy. As soon as the 
union of wills for the unlawful purpose is perfected, 
the offense of conspiracy is completed. 


... The existence of a conspiracy may be established 
by direct or circumstantial evidence. . . . However, 
direct proof of the charge [conspiracy] is not essen- 
tial and for such is rarely obtainable. It may be, and 
generally is, established by a number of indefinite 
acts, each of which, standing alone, might have little 
weight, but, taken collectively, they point unerringly 
to the existence of a conspiracy. 


State v. Gibbs, 335 N.C. 1, 47-48 (1993) (cleaned up). 
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Based on Navarro’s uncontroverted testimony, defendant and 
Manzanares arrived at Martinez’s apartment together in the middle of 
the night, awakening Martinez and Navarro. After defendant, armed 
with a machete, declared “I’m here to kill you” and threw the machete 
at Martinez, Manzanares began hitting and kicking Martinez, rendering 
Martinez unable to defend himself. Shortly thereafter, Manzanares began 
using a hammer to repeatedly hit Martinez in the head. Navarro escaped 
from the house, but both defendant and Manzanares eventually caught 
up with her. Furthermore, after Manzanares and defendant tracked down 
Navarro with her baby outside and defendant told Navarro she was go- 
ing to kill her and Navarro’s child, Manzanares told defendant that he 
would not let defendant kill Navarro because defendant had told him 
that that they were there for “something different” and Manzanares stat- 
ed he was “not going to mess with a mother and a child.” Given the over- 
whelming evidence of a conspiracy between defendant and Manzanares 
to kill Martinez, we conclude there is not a reasonable probability that 
the jury would have returned a different verdict had Manzanares been 
identified in the jury instructions as defendant’s co-conspirator rather 
than a mere instruction that an agreement must be reached with at least 
one other person. See State v. Fletcher, 370 N.C. 318, 325 (2017) (“ ‘[I]n 
giving jury instructions,’ however, ‘the court is not required to follow 
any particular form,’ as long as the instruction adequately explains ‘each 
essential element of the offense.’ ”) (quoting State v. Walston, 367 N.C. 
721, 731 (2014)). 


Moreover, the State’s evidence focused on defendant and 
Manzanares’s interactions and their agreement to murder Martinez. The 
State’s closing argument also focused entirely on establishing that de- 
fendant conspired with Manzanares. The State argued to the jury during 
closing arguments that “defendant and at least one other person entered 
into an agreement. In this case that’s [Manzanares], the guy in the yellow 
shirt. That the agreement was to commit murder.” The State later reiter- 
ated that defendant “formed an agreement with at least one person, that 
guy (indicating image of [Manzanares] on screen), to kill [Martinez].” 
This further supports that there is not a reasonable probability that the 
jury would have returned a different verdict had Manzanares been iden- 
tified in the jury instructions as defendant’s co-conspirator. 


IV. Conclusion 


To demonstrate that a trial court committed a plain error, a defen- 
dant must show “that after examination of the entire record, the error 
‘had a probable impact on the jury’s finding that the defendant was 
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guilty. ” Lawrence, 365 N.C. at 518 (quoting Odom, 307 N.C. at 660). In 
this case, given that the evidence of defendant’s guilt of the conspiracy 
to commit first-degree murder charge was “overwhelming and uncontro- 
verted,” id. at 519, defendant cannot show that the error had a probable 
impact on the jury’s finding that she was guilty. Accordingly, we reverse 
the decision of the Court of Appeals. As to the other issues which were 
not brought forward to this Court, the decision of the Court of Appeals 
remains undisturbed. 


REVERSED. 


STATE OF NORTH CAROLINA 


v. 
JOHN FITZGERALD AUSTIN 


No. 461A20 
Filed 13 August 2021 


1. Judges—impermissible expression of opinion—in presence 
of jury—preservation—standard of review 
Defendant’s argument that the trial court improperly expressed 
an opinion on the evidence in violation of N.C.G.S. §§ 15A-1222 and 
15A-1232 while instructing the jury was preserved by operation of 
law due to the mandatory nature of the statutory prohibitions, and 
thus the alleged error was subject to review for prejudicial error 
pursuant to N.C.G.S. § 15A-1443(a). 


2. Judges—impermissible expression of opinion—in presence 
of jury—prejudice analysis—jury instructions and evidence 

Inatrial for assault on a female, even assuming that the trial court 

violated N.C.G.S. §§ 15A-1222 and 15A-1232 by improperly express- 

ing its opinion during jury instructions that defendant assaulted the 

victim, defendant could not show prejudice where the trial court’s 

instructions as a whole made clear that only the jury could make 

the factual determination of whether defendant assaulted the victim 
and where the State’s evidence satisfied the elements of the crime. 


Justice EARLS dissenting. 
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Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 273 N.C. App. 565, 849 S.E.2d 307 
(2020), finding no error after appeal from a judgment entered on 8 May 
2019 by Judge Todd Burke in Superior Court, Forsyth County. Heard in 
the Supreme Court on 17 May 2021. 


Joshua H. Stein, Attorney General, by Chris D. Agosto Carreiro, 
Assistant Attorney General, for the State-appellee. 


Jarvis John Edgerton, IV for defendant-appellant. 


BERGER, Justice. 


On May 8, 2019, a Forsyth County jury found defendant John 
Fitzgerald Austin guilty of assault on a female and habitual misde- 
meanor assault. That same day, defendant pleaded guilty to attaining 
habitual felon status, and he was sentenced to 103 to 136 months in 
prison. Defendant appealed, arguing that the trial court impermissibly 
expressed an opinion during jury instructions concerning facts to be 
decided by the jury. A divided panel of the Court of Appeals upheld de- 
fendant’s conviction. State v. Austin, 273 N.C. App. 565, 849 S.E.2d 307 
(2020). Defendant appeals to this Court pursuant to N.C.G.S. § 7A-30(2). 


I. Factual and Procedural Background 


On January 6, 2018, Claudette Little and Scheherazade Bonner went 
to a Winston-Salem night club. Shortly after they arrived, Little received 
a phone call from defendant. Little and defendant were in a dating re- 
lationship at the time. Little testified that defendant called her because 
defendant did not believe her about her location. 


Approximately thirty minutes later, defendant arrived at the night 
club with David Harris. Defendant asked Little to leave with him, but 
Little refused. Defendant left the night club around 1:30 a.m. on January 
7, 2018. Little later left the night club with Bonner and Willis Williams 
and returned home. Defendant was not at the home when they arrived. 
Both Bonner and Williams subsequently left Little’s residence, and Little 
went to sleep. 


Little was then awakened by defendant standing over her and yell- 
ing at her. Defendant assaulted Little multiple times, demanded that 
Little take off her clothes, and ordered her to perform oral sex on him. 
When defendant went to sleep, Little put on her clothes and ran out of 
the apartment. Little made contact with her daughter by phone and met 
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her daughter on the side of the road. Little’s daughter testified that her 
mother was not properly dressed for a cold January morning. 


That same day, Little and her daughter went to the magistrate’s of- 
fice and sought a warrant against defendant for assault on a female. 
Defendant was subsequently indicted for assault on a female, habitual 
misdemeanor assault, and attaining habitual felon status. 


On May 6, 2019, defendant’s matter came on for trial. Following 
the presentation of the evidence, the trial court instructed the jury 
on the charges of assault on a female and habitual misdemeanor assault. 
During the initial instruction on the charge of assault on a female, the 
trial court stated, in part: 


For you to find the defendant guilty of this offense, 
the State must prove three [things] beyond a reason- 
able doubt: 


First, that the defendant intentionally assaulted 
the alleged victim. It has been described in this case 
by the prosecuting witness that the defendant hit her 
upon her head, that he hit her on her arms, about 
her body. 


You are the finders of fact. You will determine 
what the assault was, ladies and gentlemen. The 
Court is not telling you what it is, I’m just giving you 
a description. And there was also testimony by the 
witness that the defendant asked her to perform, by 
force, another act, which could be considered an 
assault. But you will determine what the assault was. 
I’m not telling you what it is. And if what I’m saying is 
the evidence and your recollection is different from 
what I say, you still should rely upon your recollec- 
tion of the evidence, as to what the assault is that has 
been testified to in this case. 


The next day, following a request from the jury, the trial court rein- 
structed the jury on the charge of assault on a female: 


You requested specifically the substantive instruc- 
tions for assault on a female and habitual misde- 
meanor| | assault. 


Ladies and gentlemen, I will define, again, first. An 
assault does not necessarily have to involve contact, 
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it could be putting someone in fear or imminent 
apprehension of contact, threatening contact... . In 
this case the particular assault has been described as 
hitting the prosecuting witness, Ms. Claudette Little, 
about her body multiple times. Yesterday I mentioned 
some other act based upon the testimony at the trial, 
that she stated that she was forced to perform. But 
for purposes of this trial, you do not have to consider 
that, just that it is alleged that she was hit about her 
body multiple times. Whether that—whatever part of 
the body that may be, head, face, torso, arms, legs, 
that will be for you to determine as you are the find- 
ers of fact. 


Defendant did not object to any of the trial court’s jury instruc- 
tions at trial. Defendant was found guilty of assault on a female and 
habitual misdemeanor assault, and he pleaded guilty to attaining ha- 
bitual felon status. 


In the Court of Appeals, defendant argued that the trial court had 
improperly expressed its opinion during jury instructions that an assault 
had occurred. Austin, 273 N.C. App. at 568, 849 S.E.2d at 310. The Court 
of Appeals found no error and upheld defendant’s conviction. Id. at 575, 
849 S.E.2d at 314. Based on a dissenting opinion, defendant appealed to 
this Court, arguing that the trial court’s comments were improper ex- 
pressions of opinion which prejudiced defendant. We disagree. 


II. Standard of Review 


[1] Initially, we note that both parties failed to cite the proper standard 
of review in their briefs. Defendant contends that we should utilize a 
de novo standard of review, relying on a Court of Appeals’ opinion in 
Staton v. Brame, 136 N.C. App. 170, 523 S.E.2d 424 (1999), a civil case 
that bears no relation to the issues in this case. The State argues that the 
appropriate standard of review is plain error. However, plain error re- 
view is available under Rule 10(a)(4) only when a defendant specifically 
argues plain error for an unpreserved instructional or evidentiary error. 
N.C. R. App. P. 10(a)(4); see generally State v. Lawrence, 365 N.C. 506, 
723 S.E.2d 326 (2012). 


Rule 10 of the North Carolina Rules of Appellate Procedure pro- 
vides, in part: 


In order to preserve an issue for appellate review, a 
party must have presented to the trial court a timely 
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request, objection, or motion, stating the specific 
grounds for the ruling the party desired the court to 
make if the specific grounds were not apparent from 
the context. It is also necessary for the complain- 
ing party to obtain a ruling upon the party’s request, 
objection, or motion. Any such issue that was prop- 
erly preserved for review by action of counsel taken 
during the course of proceedings in the trial tribu- 
nal by objection noted or which by rule or law was 
deemed preserved or taken without any such action, 
including, but not limited to, whether the judgment is 
supported by the verdict or by the findings of fact and 
conclusions of law, whether the court had jurisdic- 
tion over the subject matter, and whether a criminal 
charge is sufficient in law, may be made the basis of 
an issue presented on appeal. 


N.C. R. App. P. 10(a)(1) (emphasis added). 


Thus, pursuant to Rule 10(a)(1), an alleged error may only be pre- 
served by either a party’s timely objection or by operation of rule or law. 
Rule 10 “generally require[s] that parties take some action to preserve 
an issue for appeal.” State v. Meadows, 371 N.C. 742, 746, 821 S.E.2d 402, 
405 (2018) (citing N.C. R. App. P. 10(a)(1)). However, when a party fails 
to note a timely objection to an alleged error, yet later raises the issue 
on appeal, we must determine whether the alleged error is deemed pre- 
served by operation of rule or law. See N.C. R. App. P. 10(a)(1). 


A statute will automatically preserve an issue for appellate review 
if the statute “either: (1) requires a specific act by a trial judge; or (2) 
leaves no doubt that the legislature intended to place the responsibility 
on the judge presiding at the trial[.]” In re E.D., 372 N.C. 111, 121, 827 
S.E.2d 450, 457 (2019) (cleaned up). 


Section 15A-1222 and Section 15A-1232 of the General Statutes of 
North Carolina specifically prohibit a trial court judge from express- 
ing an opinion during trial and when instructing the jury. Accordingly, 
“[w]henever a defendant alleges a trial court made an improper state- 
ment by expressing an opinion on the evidence in violation of N.C.G.S. 
§§ 15A-1222 and 15A-1232, the error is preserved for review without ob- 
jection due to the mandatory nature of these statutory prohibitions.” State 
v. Duke, 360 N.C. 110, 123, 623 S.E.2d 11, 20 (2005) (citation omitted). 


When an alleged statutory violation by the trial court is properly 
preserved, either by timely objection or, as in this case, by operation 
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of rule or law, we review for prejudicial error pursuant to N.C.G.S. 
§ 15A-1443(a). See Lawrence, 365 N.C. at 512, 723 $.E.2d at 330 (citing 
N.C.G.S. § 15A-1443(a) and stating that “if the [preserved] error relates 
to a right not arising under the United States Constitution, ... review 
requires the defendant to bear the burden of showing prejudice.”). 


N.C.G.S. § 15A4-1443(a) provides, 


A defendant is prejudiced by errors relating to rights 
arising other than under the Constitution of the 
United States when there is a reasonable possibility 
that, had the error in question not been committed, 
a different result would have been reached at the 
trial out of which the appeal arises. The burden of 
showing such prejudice under this subsection is upon 
the defendant. 


N.C.G.S. § 15A4-1443(a) (2019).! 


When reviewing alleged improper expressions of judicial opinion 
under this standard, we utilize a totality of the circumstances test to 
determine whether the trial court’s “comments cross[ed] into the realm 
of impermissible opinion.” State v. Larrimore, 340 N.C. 119, 155, 456 
S.E.2d 789, 808 (1995). Pursuant to N.C.G.S. § 15A-1448(a), a defendant 
must also show that the comments had such a prejudicial effect that 
there is a reasonable possibility of a different result absent the error.” 


1. While the right to a fair trial does implicate constitutional concerns, defendant’s 
argument is based upon statutory violations of N.C.G.S. §§ 15A-1222 and 15A-1232. 
Therefore N.C.G.S. § 15A-1443(a) applies and not N.C.G.S. § 15A-1443(b). 


2. We have applied the prejudicial error standard set forth in N.C.G.S. § 15A-1443(a) 
in a variety of cases and have consistently held that judicial error does not automatically 
warrant a new trial unless the defendant shows the error was prejudicial by demonstrat- 
ing a reasonable possibility that, absent the error, a different result would have been 
reached. See State v. Corey, 373 N.C. 225, 237, 835 S.E.2d 830, 838 (2019) (holding that 
trial court’s failure to comply with N.C.G.S. § 15A-1231(b) before submitting the issue of 
whether an aggravating factor existed in the case was not materially prejudicial under 
N.C.G.S. § 15A-1443(a)); State v. Mumma, 372 N.C. 226, 242, 827 S.E.2d 288, 298-99 (2019) 
(holding that trial court’s error in allowing the jury to review graphic photographs of the 
murder victim over the defendant’s objection was not prejudicial error under N.C.G.S. 
§ 15A-1443(a)); State v. Malachi, 371 N.C. 719, 821 S.E.2d 407 (2018) (holding that trial 
court’s error in instructing the jury that it could find the defendant guilty of possession of 
a firearm based on constructive possession did not prejudice the defendant under N.C.G.S. 
§ 15A-1448(a)); State v. Starr, 365 N.C. 314, 319, 718 S.E.2d 362, 366 (2011) (holding that 
the trial court’s denial of the jury’s request to review trial transcript did not prejudice the 
defendant under N.C.G.S. § 15A-14438(a)). 
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See, e.g., Larrimore, 340 N.C. at 155, 456 S.E.2d at 808; State v. Anthony, 
354 N.C. 372, 402, 555 S.E.2d 557, 578 (2001); State v. Berry, 235 N.C. 
App. 496, 508, 761 S.E.2d 700, 708 (2014), rev'd per curiam, 368 N.C. 90, 
773 S.E.2d 54 (2015). 


III. Analysis 


[2] On appeal, defendant argues that the trial court violated N.C.G.S. 
§§ 15A-1222 and 15A-1232 by improperly expressing its opinion during 
jury instructions and that this violation requires a new trial. Section 
15A-1222 states, “[t]he judge may not express during any stage of the 
trial, any opinion in the presence of the jury on any question of fact to 
be decided by the jury.” N.C.G.S. § 15A-1222 (2019). Section 15A-1232 
states, “[i]n instructing the jury, the judge shall not express an opinion 
as to whether or not a fact has been proved and shall not be required to 
state, summarize or recapitulate the evidence, or to explain the applica- 
tion of the law to the evidence.” N.C.G.S. § 15A-1232 (2019). Accordingly, 
when read together, the plain language of the statues makes it improper 
for a trial judge to insert his opinion into any portion of the trial, includ- 
ing jury instructions. 


Moreover, N.C.G.S. §§ 15A-1222 and 15A-1232 also impose “[t]he 
duty of absolute impartiality . . . on the trial judge.” State v. Best, 280 
N.C. 418, 417, 186 S.E.2d 1, 4 (1972) (citing N.C.G.S. § 1-180 (repealed in 
1977 and superseded by N.C.G.S. §§ 15A-1222 and 15A-1232)); see State 
v. Hewett, 295 N.C. 640, 643-44, 247 S.E.2d 886, 888 (1978) (recognizing 
the implicit embodiment of N.C.G.S. § 1-180 in N.C.G.S. $§ 15A-1222 and 
15A-1232). However, while this duty prohibits any expression of judicial 
opinion at trial, not every “impropriety by the trial judge . . . results] in 
prejudicial error.” State v. Blackstock, 314 N.C. 232, 236, 333 S.E.2d 245, 
248 (1985). 


“A remark by the court is not grounds for a new trial if, when consid- 
ered in the light of the circumstances under which it was made, it could 
not have prejudiced defendant’s case.” State v. King, 311 N.C. 603, 618, 
320 S.E.2d 1, 11 (1984). “[A]n alleged improper statement will not be re- 
viewed in isolation, but will be considered in light of the circumstances 
in which it was made.” State v. Jones, 358 N.C. 330, 355, 595 S.E.2d 124, 
140 (2004) (quoting State v. Weeks, 322 N.C. 152, 158, 367 S.E.2d 895, 
899 (1988)). “The bare possibility . . . that an accused may have suffered 
prejudice from the conduct or language of the judge is not sufficient 
to overthrow an adverse verdict.” State v. Carter, 233 N.C. 581, 583, 65 
§.E.2d 9, 10-11 (1951) (citing State v. Jones, 67 N.C. 285 (1872)). 
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Here, during the trial court’s initial instruction to the jury for the as- 
sault on a female charge, the trial court stated: 


You are the finders of fact. You will determine 
what the assault was, ladies and gentlemen. The 
Court is not telling you what it is, I’m just giving you 
a description. . . . But you will determine what the 
assault was. I’m not telling you what it is. And if what 
I’m saying is the evidence and your recollection is dif- 
ferent from what I say, you still should rely upon your 
recollection of the evidence, as to what the assault is 
that has been testified to in this case. 


The trial court subsequently also instructed the jury: 


The law requires the presiding judge to be impar- 
tial. You should not infer from anything I have done 
or said that the evidence is to be believed or disbe- 
lieved, that a fact has been proved or what your find- 
ings ought to be. It is your duty to find the facts and 
to render a verdict reflecting the truth. 


After a request by the jury, the trial court provided the following 
instruction: 


Ladies and gentlemen, I will define, again, first. 
An assault does not necessarily have to involve con- 
tact, it could be putting someone in fear or imminent 
apprehension of contact, threatening contact. But the 
facts of this case have demonstrated that the—there 
was actual contact, that’s atouching of some form that 
is nonconsensual and unwanted by the other party. In 
this case the particular assault has been described as 
hitting the prosecuting witness, Ms. Claudette Little, 
about her body multiple times. . . . But for purposes 
of this trial, you do not have to consider that, just that 
it is alleged that she was hit about her body multiple 
times. Whether that—whatever part of the body that 
may be, head, face, torso, arms, legs, that will be for 
you to determine as you are the finders of fact. 


Further, the trial court again instructed on the charge of assault on a 
female at the jury’s request. During this instruction, the trial court stated 
the following: 
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And just for you—I already told you this, no matter 
what I said, it’s for you to determine what happened, 
not me. The facts are not what the attorneys say. The 
facts are not what I say. You determine what hap- 
pened in this case. ’m just merely describing what 
has been alleged, and that is that the defendant is 
accused of hitting the prosecuting witness about her 
body multiple times. 


Even if we assume the trial court violated the statutory prohibitions 
against the expression of opinion, defendant cannot show a reasonable 
possibility of a different result. 


Here, for the charge of assault on a female, the State was required 
to prove that (1) defendant intentionally assaulted Little, (2) Little was 
a female person, and (3) defendant was a male person at least eighteen 
years of age. N.C.G.S. § 14-33(c)(2) (2019). Little testified in detail at 
trial concerning defendant’s criminal conduct. Little testified that defen- 
dant wrapped a belt around his hand and struck her several times in her 
head, face, and arm. The State entered into evidence photographs which 
showed numerous bruises to Little’s face and arm. In addition, the State 
also presented evidence through the testimony of other witnesses which 
corroborated Little’s testimony. Specifically, testimony from Bonner and 
Little’s daughter corroborated Little’s timeline of events leading up to 
and following the assault. 


The State presented evidence at trial which satisfied the elements of 
the predicate assault, and the trial court’s instruction made clear that the 
jury alone was responsible for making this determination. After review- 
ing the totality of the circumstances including the instructions provided 
by the trial court and the evidence presented at trial, we conclude that 
defendant received a fair trial free from prejudicial error, and the deci- 
sion of the Court of Appeals is affirmed. 


AFFIRMED. 


Justice EARLS dissenting. 


When the presiding judge speaks during a trial, we presume the jury 
listens. As the most visible representative of our legal system, “[t]he trial 
judge occupies an exalted station.” State v. Carter, 233 N.C. 581, 5883 
(1951). To eliminate the risk that a jury will convict (or fail to convict) 
a defendant based upon its perception of the judge’s opinion of what 
the evidence proves (or does not prove)—rather than the jury’s own 
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examination of the evidence presented by the parties—North Carolina 
law prohibits a trial judge from “express[ing] during any stage of the 
trial, any opinion in the presence of the jury on any question of fact to 
be decided by the jury.” N.C.G.S. § 15A-1222 (2019); see also N.C.G.S. 
§ 15A-1232 (2019) (“In instructing the jury, the judge shall not express an 
opinion as to whether or not a fact has been proved... .”). The majority 
in this case fails to give proper weight to this statutory mandate by refus- 
ing to engage meaningfully in a prejudice analysis and instead ignoring 
any impact the judge’s instructions had on the jury. 


The defendant here, John Fitzgerald Austin, did not object to the 
trial judge’s improper expressions of opinion at the time they were 
communicated to the jury. However, as the majority correctly explains, 
Austin’s claim that the trial judge impermissibly expressed an opinion 
in violation of N.C.G.S. §§ 15A-1222 and 15A-1232 is preserved by op- 
eration of law. Where I depart from the majority is in its treatment of 
the merits of Austin’s claim. I would hold that the trial judge violated 
N.C.G.S. §§ 15A-1222 and 15A-1232 by impermissibly communicating to 
the jury his opinion regarding the events underlying Austin’s conviction 
and that Austin was prejudiced thereby. 


The majority assumes without deciding that the trial judge “violated 
the statutory prohibitions against the expression of opinion.”! However, 
we should have no difficulty concluding from the transcript of the trial 
in this case that the trial judge erred in phrasing instructions to the jury 
which presupposed the veracity of the complaining witness’s allegation 
that Austin assaulted her, a fact necessary to support Austin’s conviction 
for the offense of assault on a female. Recognizing the seriousness of the 
error is an important part of assessing whether the error was prejudicial. 


The trial judge improperly communicated his opinion that this al- 
leged fact had been proven on no less than three occasions. Moreover, 
these were not statements made in passing, but rather all were made 


1. Ina recent article, one scholar argued that the practice of disposing of cases by 
finding no prejudice, without examining the merits of a criminal defendant’s underlying 
claim that his or her procedural rights were violated, both “seriously diminishes the incen- 
tives of trial judges, prosecutors, and relevant organizational and systemic entities to abide 
by procedural law” and “stymies the vital process of norm clarification.” Justin Murray, 
Policing Procedural Errors in the Lower Criminal Courts, 89 Fordham L. Rev. 1411, 1480 
(2021). Although I do not doubt that all actors in our judicial system are doing their level 
best to rigorously adhere to all procedural requirements intended to ensure that criminal 
defendants are treated fairly, I share Professor Murray’s concern that too frequently dis- 
posing of cases in this manner leaves these actors—and criminal defendants—bereft of 
important guidance regarding the scope of the procedural rights afforded to defendants by 
the people of North Carolina through our Constitution and statutes. 
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during jury instructions when the jury’s focus was exclusively on the 
trial judge. First, the trial judge informed the jury that its task was to 
“determine what the assault was, ladies and gentlemen.” (Emphasis 
added.) Second, the trial judge explained to the jury that “the facts of 
this case have demonstrated that the—there was actual contact, that’s a 
touching of some form that is nonconsensual and unwanted by the other 
party.” (Emphasis added.) Third, the trial judge instructed the jury that 
“it is alleged that [the complaining witness] was hit about her body mul- 
tiple times. Whether that—whatever part of the body that may be, head, 
face, torso, arms, legs, that will be for you to determine as you are the 
finders of fact.” (Emphasis added.) Each of these statements presumes 
Austin actually assaulted the complaining witness. And because the only 
three facts necessary to sustain a conviction under N.C.G.S. § 14-33(c)(2) 
are (1) that the victim was female, (2) that the perpetrator was a male 
person at least 18 years of age, and (3) that the male perpetrator assault- 
ed the female victim, N.C.G.S. § 14-33(c)(2) (2019), these statements ef- 
fectively communicated the trial judge’s opinion that Austin was guilty 
as charged. 


Whether Austin actually assaulted the complaining witness as that 
witness alleged was a question for the jury to decide on the basis of the 
evidence presented at trial. An appropriate instruction would have in- 
formed the jury of its obligation to determine 2f Austin had assaulted the 
complaining witness. Instead, the trial judge’s comments communicated 
that there was no disputing that Austin had committed an assault and, 
by extension, that there was no other verdict the jury could reach but 
to find Austin guilty. Even if the State’s evidence was uncontroverted, it 
was still for the jury to decide if the State had proven beyond a reason- 
able doubt that Austin violated N.C.G.S. § 14-33(c¢)(2), not the trial judge. 


In addition to arguing that the trial judge’s statements were not 
improper, the State also contends that even if they were, any improper 
expression of judicial opinion was “cured” by the delivery of instruc- 
tions properly charging the jury with deciding Austin’s guilt or inno- 
cence. The majority concludes that any allegedly improper expression 
of opinion could not be prejudicial in part because “the trial court’s 
instruction made clear that the jury alone was responsible for making 
th[e] determination” of Austin’s guilt. However, a boilerplate recitation 
of the jury’s ultimate responsibility to decide which facts have been 
proven does not erase the prejudicial effect of the trial judge repeatedly 
instructing the jury that an assault has occurred, a key fact in this case. 
The question of whether a trial judge has properly instructed the jury 
on the jury’s role as the factfinder in a criminal trial is distinct from the 
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question of whether the trial judge has improperly weighed in by com- 
municating his or her view of what the facts are. Even if the jury knows 
it is its responsibility alone to find the facts, the risk is that it will dis- 
charge this responsibility improperly influenced by the understanding 
that the trial judge believes the defendant is guilty. 


The majority does not cite any case law in its cursory analysis of 
the trial judge’s allegedly improper expressions of opinion. Our prec- 
edents make clear that the trial judge’s statements in this case violated 
N.C.G.S. §§ 15A-1222 and 15A-1232. In the cases where we have rejected 
a defendant’s claim that a trial judge violated N.C.G.S. §§ 15A-1222 and 
15A-1232, we have held that the trial judge’s comments could not be un- 
derstood as expressions of opinion when read in context. We examined 
the totality of the circumstances and concluded the trial judge did not 
improperly express an opinion. We did not conclude an error was 
not prejudicial merely because “the State presented evidence at trial 
which satisfied the elements of the predicate assault, and the trial court’s 
instruction made clear that the jury alone was responsible for making 
this determination.” 


For example, in Young, the trial judge instructed the jury that 
“[t]here is evidence in this case which tends to show that the defendant 
confessed that he committed the crime charged in this case.” 324 N.C. 
at 494. The defendant claimed that the trial judge’s “instructions con- 
cerning evidence ‘tending to show’ that he had ‘confessed’ to the crime 
charged, together with its subsequent statement that he was accused 
of first degree murder, amounted to an expression of opinion on the 
evidence in violation of the statutes.” Jd. at 495. We disagreed, explain- 
ing that “[t]he use of the words ‘tending to show’ or ‘tends to show’ in 
reviewing the evidence does not constitute an expression of the trial 
court’s opinion on the evidence.” Jd. We also explained that the use of 
the term “confessed” “did not amount to an expression of opinion by the 
trial court that the defendant in fact had confessed.” Jd. at 498. Instead, 
we reasoned that the portions of the jury instructions the defendant 
challenged, when read in context, were not improper expressions of 
opinion because they “made it clear that, although there was evidence 
tending to show that the defendant had confessed, the trial court left it 
entirely for the jury to determine whether the evidence showed that the 
defendant in fact had confessed.” Id. 


Similarly, in other cases, we have held that the trial judge did not 
communicate an opinion when the challenged language was read in con- 
text, not that the trial judge’s improper expression of opinion was rem- 
edied by a subsequent clarification or the existence of some evidence 
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proving the elements of the charged offense. Thus, in State v. Meyer, 
we concluded that the trial judge’s explanation during the sentencing 
phase of a capital trial that an alleged aggravating circumstance “ap- 
plies equally to both murders” did not improperly suggest the aggravat- 
ing factor had been proven because, read in context, the trial judge was 
“merely reiterat[ing] its previous admonition that ‘the law as to both of 
the counts is generally the same since you will be considering the same 
aggravating and mitigating circumstances.’ ” 353 N.C. 92, 107 (2000). 


Indeed, this case is largely indistinguishable from decisions in which 
we have held that a trial judge prejudicially erred in conveying his or her 
opinion regarding how the jury should resolve an important factual is- 
sue. For example, in State v. McEachern, we held that the trial judge 
erred when he asked the prosecuting witness in a rape case whether she 
was “in the car when you were raped.” 283 N.C. 57, 59-62 (1973). We rea- 
soned that although the trial judge did not explicitly state an opinion re- 
garding the defendant’s commission of the alleged criminal offense, the 
way the trial judge framed the inquiry communicated this view because 
it “[a]ssumed that defendant had raped [the complaining witness].” Id. at 
62. In State v. Oakley, we held that the trial judge erred when he asked a 
witness if the witness had “tracked the defendant to [a] house,” despite 
the witness testifying only that he tracked some unknown individual 
to the house. 210 N.C. 206, 211 (1936) (emphasis added). Although the 
trial judge immediately clarified that he “didn’t mean to say the defen- 
dant,” we reasoned that the question improperly revealed a belief regard- 
ing an issue of such critical importance to the jury’s deliberations that 
an immediate clarification was insufficient to guarantee the defendant a 
fair trial. Id. 


As in McEachern and Oakley, the trial judge in this case assumed 
the existence of a fact which had not yet been decided by the jury and, 
in doing so, illustrated for the jury his opinion that the State had met its 
burden of proving an essential fact beyond a reasonable doubt. 


I would also conclude that the trial judge’s impermissible expres- 
sions of opinion prejudiced Austin. In examining whether the trial 
judge’s violations of N.C.G.S. §§ 15A-1222 and 15A-1232 were prejudi- 
cial, we should consider (1) how suggestive the trial judge’s comments 
were, (2) how important the issue on which the trial judge expressed 
an opinion was to the jury’s ultimate determination of guilt, and (8) the 
strength of the evidence supporting the defendant’s conviction. In this 
case, all three factors indicate the trial judge’s comments were extreme- 
ly prejudicial. 
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First, the trial judge’s comments implicitly, but unmistakably, in- 
formed the jury that in the trial judge’s opinion, the complaining wit- 
ness’s narrative of events was true and there was no question as to 
whether Austin had assaulted her. Second, the comments addressed the 
sole disputed factual predicate the State needed to prove in order to 
obtain Austin’s conviction. Third, the evidence of Austin’s guilt—while 
uncontroverted—was not overwhelming. The only direct evidence the 
State presented at trial was the complaining witness’s testimony, which 
was not entirely consistent with the statements she initially provided 
to law enforcement. The State also presented testimony from acquain- 
tances of the complaining witness who, in broad strokes, corroborated 
the timeline of events on the night Austin purportedly committed the as- 
sault but who did not witness any part of the alleged altercation, and the 
State presented a photograph of the witness's injuries which she took 
herself, purportedly at some unspecified time after the assault occurred. 
Although this evidence was not directly called into dispute, it is not so 
convincing as to exclude the possibility that the alleged assault either 
did not occur or did not unfold in the manner the complaining witness 
described. The majority’s statement of facts describes a violent sexual 
offense, yet Austin was tried for misdemeanor assault on a female. This 
is precisely the kind of case, dependent on the testimony of a single wit- 
ness, where a trial judge’s communication of his belief in the defendant’s 
guilt can tip the scales for the jury. 


“Jurors entertain great respect for [the trial judge’s] opinion, and are 
easily influenced by any suggestion coming from him [or her].” Carter, 
233 N.C. at 583. In this case, the trial judge repeatedly conveyed his opin- 
ion that Austin perpetrated an assault on the complaining witness. Given 
just how suggestive the trial judge’s statements were—and given that 
the statements cut to the core of the State’s case against Austin—I con- 
clude that the trial judge’s expressions of opinion both violated N.C.G.S. 
§§ 154-1222 and 15A-1232 and had such a prejudicial effect that there is a 
reasonable possibility of a different result absent the error. Accordingly, 
I respectfully dissent. 
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v. 
SCOTT DAVID ALLEN 


No. 115A04-3 
Filed 13 August 2021 


Constitutional Law—effective assistance of counsel—sum- 
mary dismissal of claims—factual disputes—evidentiary 
hearing required 

Where defendant’s post-conviction claims that he received inef- 
fective assistance of counsel in his trial for first-degree murder, for 
which defendant was convicted and sentenced to death, raised fac- 
tual disputes, the trial court erred by summarily dismissing those 
claims because defendant presented facts that, if true, would enti- 
tle him to relief. Defendant presented evidence that his counsel’s 
decision not to investigate the crime scene evidence, from which 
different interpretations could be drawn, was not a reasonable stra- 
tegic choice, and that he was prejudiced by being deprived of the 
opportunity to rebut the main witness’s account of how the victim 
was killed. The matter was remanded for an evidentiary hearing 
with instructions for the trial court, if it concluded counsel’s perfor- 
mance was deficient, to consider how any deficiencies prejudiced 
defendant when considered both individually and cumulatively. 


Constitutional Law—false and misleading testimony—State’s 
witness—MAR claim 

Defendant was not entitled to post-conviction relief (after being 
convicted and sentenced to death for first-degree murder) on his 
claim that the State violated his constitutional rights by knowingly 
presenting false testimony through the main prosecution witness, 
because even assuming the claim was not procedurally barred for 
having been raised on direct appeal, there was nothing in the record 
to show the State knew the witness’s testimony was false. 


Constitutional Law—Brady violation—materiality—additional 
prior convictions of prosecution witness 

Defendant was not entitled to post-conviction relief (after being 
convicted and sentenced to death for first-degree murder) on his 
claim that the State committed a Brady violation by failing to turn 
over a complete criminal record of a prosecution witness prior to 
trial, because the omitted prior convictions were not material. The 


IN THE SUPREME COURT 287 


STATE v. ALLEN 
[378 N.C. 286, 2021-NCSC-88] 


jury was already informed of the witness’s prior convictions for 
more serious crimes, and, for the murder being prosecuted, that the 
witness had initially provided false statements to law enforcement 
and had been charged as an accessory after the fact. 


Criminal Law—post-conviction relief—short-form indictment 
—first-degree murder—issue procedurally barred 

Defendant’s post-conviction claim that a short-form indictment 
was insufficient to confer jurisdiction on the trial court for his first- 
degree murder trial was procedurally barred where he raised the 
issue on direct appeal. 


Constitutional Law—courtroom restraints—issue raised in 
MAR—record insufficient—evidentiary hearing required 

On defendant’s post-conviction claim that his constitutional 
rights were violated when he was shackled during his trial for first- 
degree murder (for which he was convicted and sentenced to death), 
the trial court erred by summarily dismissing the issue as procedur- 
ally barred. Since the record was devoid of information establish- 
ing that defendant was actually restrained in the courtroom, that 
the shackles were visible to the jury, and that defense counsel was 
aware that the restraints were visible to the jury, an evidentiary 
hearing was required to develop the necessary factual foundation 
before the claim could be resolved. 


Criminal Law—post-conviction relief—access to medical 
records—limited evidentiary hearing—dismissal of claim 

The trial court properly dismissed defendant’s post-conviction 
claim seeking relief (after being convicted of first-degree murder) 
for his counsel being denied access to certain prior treatment 
records of the main prosecution witness. The trial court’s conclu- 
sion, made after a limited evidentiary hearing, that defendant could 
not demonstrate prejudice—because the records did not indicate 
the witness had a relevant mental health condition and they did not 
include evidence of substance abuse not already disclosed by the 
witness at trial—was supported by its findings of fact, which were 
in turn supported by evidence. 


Constitutional Law—effective assistance of counsel—murder 
trial—sentencing phase 

The trial court properly dismissed defendant’s post-conviction 
ineffective assistance of counsel claims pertaining to the sentenc- 
ing phase of his first-degree murder trial where, after the trial court 
conducted an evidentiary hearing, its findings were supported by 
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evidence and in turn supported its conclusion that defense counsel’s 
performance was not deficient and, even if it was, defendant could 
not demonstrate he suffered prejudice. 


Justice BERGER dissenting. 


Chief Justice NEWBY and Justice BARRINGER join in this dissent- 
ing opinion. 


On writ of certiorari pursuant to N.C.G.S. § 7A-32(b) to review orders 
dismissing defendant’s claims asserted in his motion for appropriate 
relief entered on 22 August 2016, 8 January 2018, and 6 February 2019 by 
Judge V. Bradford Long in Superior Court, Montgomery County. Heard 
in the Supreme Court on 26 April 2021. 


Joshua H. Stein, Attorney General, by Nicholaos Vlahos, Assistant 
Attorney General, for the State-appellee. 


Olivia Warren and Michael L. Unti for defendant-appellant. 


EARLS, Justice. 


This case involves numerous post-conviction claims raised by defen- 
dant Scott David Allen, who was found guilty of the first-degree murder 
of Christopher Gailey and sentenced to death in Montgomery County 
in 2003. Allen challenged his conviction and sentence on direct appeal, 
but this Court unanimously found no error. State v. Allen, 360 N.C. 297, 
321 (2006). The Supreme Court of the United States denied certiorari. 
Allen v. North Carolina, 549 U.S. 867 (2006). Subsequently, Allen filed 
a motion for appropriate relief (MAR) in Superior Court, Montgomery 
County (MAR court), in July 2007. Six years later, and before the MAR 
court ruled on his MAR, Allen filed a supplemental motion for appropri- 
ate relief (SSMAR) amending some of his previous claims and adding two 
additional claims. The MAR court’s dismissal of these claims forms the 
basis of defendant’s petition to this Court. 


Of the twelve total claims raised in Allen’s MAR and SMAR, five of 
them directly relate to his allegation that his trial attorneys rendered 
unconstitutionally ineffective assistance of counsel (IAC) during the 
guilt-innocence phase of his trial by failing to investigate, develop, and 
utilize various sources of exculpatory evidence. The evidence Allen pre- 
sented in support of these claims includes affidavits from acquaintances 
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of Allen and the State’s primary witness, Vanessa Smith, implicating 
Smith in Gailey’s murder, as well as a report from a crime scene expert 
concluding that in light of the physical evidence discovered at the scene 
of Gailey’s death, Smith’s account of Gailey’s killing was “unfathomable.” 
Notwithstanding this evidence and the centrality of Smith’s testimony 
to Allen’s conviction, the MAR court dismissed Allen’s guilt-innocence 
phase IAC claims without conducting an evidentiary hearing to resolve 
disputed issues of fact. 


Based on well-established precedent, we conclude that Allen is en- 
titled to an evidentiary hearing on his guilt-innocence phase IAC claims. 
Allen has “present[ed] assertions of fact which will entitle [him] to... 
relief ...ifresolved in his favor.” State v. McHone, 348 N.C. 254, 258 (1998). 
Therefore, under the statutory framework governing post-conviction re- 
view of criminal convictions in North Carolina, the MAR court was obli- 
gated to conduct an evidentiary hearing prior to ruling on his MAR and 
SMAR claims, because “some of his asserted grounds for relief required 
the [MAR] court to resolve questions of fact.” Jd. (interpreting N.C.G.S. 
§ 15A-1420(c)(1)). Accordingly, we vacate the portions of the MAR court’s 
order summarily dismissing Allen’s guilt-innocence phase IAC claims 
and remand to the MAR court to conduct a full evidentiary hearing. 


In addition, we hold that the trial court erred in summarily ruling 
that Allen’s claim alleging he was impermissibly shackled in view of the 
jury was procedurally barred. On this claim, we vacate the relevant por- 
tion of the MAR court’s order and remand for an evidentiary hearing to 
obtain the facts necessary to determine whether his claim is procedur- 
ally barred and, if not, whether it has merit. We affirm the MAR court’s 
disposition of all other claims raised in Allen’s MAR and SMAR. 


I. Factual Background 
A. Gailey’s death and Allen’s trial. 


In 1998, Allen escaped from a North Carolina Department of 
Corrections work release program. Shortly after fleeing, he reunited 
with Smith, with whom he had maintained an on-again, off-again roman- 
tic relationship. The couple drifted from hotel to hotel, living off settle- 
ment proceeds Smith received after her father’s death. Allen and Smith 
regularly purchased and used large quantities of illegal drugs together. 
To evade detection, Allen obtained a friend’s birth certificate and driv- 
er’s license issued by the State of Washington. While travelling through 
Colorado, Allen became romantically involved with another woman, and 
Allen and Smith split up. The former couple returned to North Carolina 
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separately in the spring of 1999. That summer, they began living together 
in a mobile home owned by a friend, Robert Johnson, near the Uwharrie 
National Forest. Various friends and acquaintances lived in the mobile 
home while Smith and Allen resided in it, including Gailey, Allen’s friend 
and sometimes drug dealer. 


Sometime during the afternoon of 9 July 1999, Allen, Smith, and 
Gailey entered the Uwharrie National Forest. At some point that eve- 
ning, somebody shot and killed Gailey. His body was later found by a 
passerby driving an all-terrain vehicle. Smith eventually told law en- 
forcement Allen killed Gailey to steal his money and drugs. Both Allen 
and Smith were charged with murder. 


Approximately two weeks before Allen was brought to trial, Smith— 
who by that time had spent approximately twenty-three months in jail— 
entered into an agreement with the State. In exchange for her testimony 
against Allen, the State would drop the murder charges against her, and 
she would plead guilty to a lesser offense. At trial, Smith testified that 
Allen was the sole person responsible for Gailey’s death and that Allen 
acted in cold blood. According to Smith, Allen assassinated Gailey by 
shooting him from behind, unprovoked, as they walked along a path in 
the woods. 


Because Allen did not testify, Smith provided the sole narrative 
of the events directly precipitating Gailey’s death. As we explained in 
our decision resolving Allen’s direct appeal, Smith was “a witness with 
less-than-perfect credibility.” Allen, 360 N.C. at 306. She was a chron- 
ic heavy drug user who admitted to smoking marijuana shortly before 
Gailey’s death. She was involved in a tumultuous romantic relation- 
ship with Allen which he had recently broken off. She accused Allen of 
Gailey’s murder only after confronting him in Denver, Colorado, where 
Allen had reunited with a different ex-girlfriend. She testified at the trial 
pursuant to a deal with the State which significantly reduced her poten- 
tial criminal liability. 


According to Smith’s account of events, on 9 July 1999, Allen told her 
and Gailey he had stashed weapons in a cabin in the Uwharrie National 
Forest, which he thought they could recover and trade for money and 
cocaine. The trio left together in Gailey’s truck to retrieve the weapons 
sometime in the afternoon, while it was still light out. The party began 
walking along a path through the forest. Gailey was carrying a duffel bag 
and a .45-caliber handgun. Allen carried a sawed-off shotgun. During the 
walk, Gailey and Allen used powder cocaine. Smith smoked marijuana. 
Smith testified that after at least an hour of walking, the path narrowed, 
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and the three proceeded single file with Gailey leading the way, followed 
by Allen and then Smith. 


At some point, Allen allegedly turned around, shoved Smith to the 
ground, and then without provocation began shooting at Gailey with 
the shotgun. Smith did not see Allen shoot Gailey, but she recounted 
hearing multiple gunshots. Smith and Allen then waited for “seven or 
eight hours” in a nearby cabin for Gailey to die. While they were waiting, 
Allen would periodically crawl towards Gailey’s body and throw rocks 
at him to ascertain whether Gailey was still alive. When Allen and Smith 
finally left the cabin, they heard Gailey empty his .45-caliber handgun. 


Allen and Smith left the forest together in Gailey’s truck. Smith re- 
trieved Gailey’s wallet and their belongings from the mobile home. The 
two then drove to Shallotte and then to Albemarle in search of cocaine. 
However, by this point, Smith’s memory had begun to deteriorate due to 
her drug use. 


According to multiple witnesses, Smith and Allen ended up at a 
party at the home of one of Smith’s friends, where they encountered 
aman named Jeffrey Lynn Page, who would later testify at Allen’s trial. 
According to Page, who had never previously met Allen, Allen admit- 
ted that he had just shot a man in the Uwharrie National Forest and 
was looking to offload the dead man’s truck. Allen told Page he had 
thrown rocks at Gailey’s body to confirm he was dead because Allen 
knew Gailey was armed. Page bought Allen’s truck at well below market 
value and then flipped it to a South Carolina junk dealer for a profit. Like 
Smith, Page was also charged in connection with Gailey’s death—he was 
indicted for being an accessory after the fact to Gailey’s murder—and 
testified at Allen’s trial pursuant to an agreement with the State. 


Sometime after selling Gailey’s truck, Allen returned to Denver. 
Smith testified that one of her former romantic partners, who she re- 
united with shortly after Gailey’s death, loaned her money and a car to 
travel to Denver! where she was able to track down Allen. Allen and 
Smith fought. Smith returned to North Carolina. Upon her return, Smith 
went to law enforcement to accuse Allen of murdering Gailey. 


Law enforcement officers who examined the crime scene discov- 
ered the following evidence: 


1. The former romantic partner subsequently filed a police report and testified at 
Allen’s trial that rather than loaning Smith the money and her car, Smith stole both items. 
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e <A .45-caliber semi-automatic handgun between Gailey’s feet, 
loaded with a magazine containing five live rounds, and one 
spent .45-caliber shell casing jammed in the receiver; 


e A number of live rounds of .45-caliber ammunition next to 
Gailey; 


e A magazine containing live rounds several feet from Gailey’s 
head; 


e Ablack t-shirt draped over a rock with another smaller rock on 
top of it, approximately four feet from Gailey’s body; 


e Anylon handgun holster; 

e Five expended shotgun shells; 

e A hunting knife located on top of a duffel bag; 

e =A yellow container with $1,944.00 in cash on Gailey’s body. 


According to the State’s forensic pathologist, Gailey died from two gun- 
shot wounds, one to the back of his right shoulder from close range and 
another to his right knee from a further distance. In the pathologist’s 
opinion, Gailey probably lost consciousness “within a matter of min- 
utes” of sustaining his injuries, and it was “extremely unlikely” Gailey 
survived for more than an hour or two after he was shot. 


The State’s case rested primarily on the testimony of Smith and 
Page. No fingerprint, DNA, or forensic evidence connecting Allen to the 
crime scene was ever produced, nor was the alleged murder weapon— 
Allen’s sawed-off shotgun—ever located. The jury was instructed on 
the offense of first-degree murder and the lesser included offenses of 
second-degree murder and voluntary manslaughter. During closing ar- 
gument, the State emphasized Smith’s testimony that Allen had thrown 
rocks at Gailey’s body while they waited for hours for Gailey to die in 
seeking to persuade the jury to convict on a theory of malice, premedita- 
tion, and deliberation. Eschewing Smith’s initial theory that Allen mur- 
dered Gailey for his money, the State argued in closing that Allen killed 
Gailey “to keep him from ratting [Allen] out... [and] to keep [Allen] from 
being arrested for his year-long rampage.” The jury found Allen guilty of 
first-degree murder. 


During the sentencing phase, the State submitted three aggravat- 
ing circumstances to the jury: (1) the murder was committed for the 
purpose of avoiding or preventing a lawful arrest; (2) the murder was 
committed for pecuniary gain; and (3) the murder was especially hei- 
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nous, atrocious, or cruel. Allen’s trial counsel submitted one statutory 
mitigating circumstance and fourteen non-statutory mitigating circum- 
stances. The jury determined the State had proven all three aggravat- 
ing circumstances beyond a reasonable doubt. Allen established only 
two non-statutory mitigating circumstances—that he had been deeply 
affected by the death of his grandfather and that Allen’s death would 
have a detrimental impact on his family. The jury found the mitigating 
circumstances insufficient to outweigh the aggravating circumstances 
and that the aggravating circumstances, when considered with the miti- 
gating circumstances, were sufficiently substantial to call for the imposi- 
tion of the death penalty. Allen was sentenced to death. 


B. Allen’s MAR and SMAR claims. 


Allen filed his initial MAR on 2 July 2007. In his MAR, Allen asserted 
the following ten claims: 


e Claim I: The State knowingly presented false and misleading evi- 
dence at trial in violation of Allen’s rights under the Fourteenth 
Amendment to the Constitution of the United States. 


e Claim II: Allen’s trial counsel provided IAC during the guilt- 
innocence phase by failing to investigate and call defense wit- 
nesses who could have provided exculpatory evidence. 


e Claim III: Allen’s trial counsel provided IAC during the guilt- 
innocence phase by failing to effectively cross-examine the 
State’s witnesses. 


e Claim IV: The State failed to produce exculpatory material 
before trial in violation of Brady v. Maryland, 373 U.S. 83 (1963). 


e Claim V: The trial court lacked jurisdiction to try, convict, and 
sentence Allen because the State’s indictment for first-degree 
murder was fatally deficient. 


e Claim VI: Allen’s trial counsel rendered IAC during both the 
guilt-innocence and the sentencing phases of his trial by fail- 
ing to object to the State’s improper statements during closing 
arguments. 


e Claim VII: Allen’s trial counsel rendered IAC during the sen- 
tencing phase by failing to present testimony from a mental 
health expert. 


e Claim VIII: Allen’s trial counsel rendered IAC during the sen- 
tencing phase by failing to investigate and present available 
mitigation evidence. 
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e Claim IX: Allen’s trial counsel rendered IAC during the sentenc- 
ing phase by failing to adequately prepare Allen’s witnesses 
to testify. 


e Claim X: Allen’s trial counsel rendered IAC based upon the 
cumulative effect of his counsel's various errors during both 
the guilt-innocence and sentencing phases of his trial. 


In support of his MAR, Allen submitted statements and affidavits from 
individuals who interacted with Allen, Gailey, and Smith before and 
after Gailey’s death, as well as from Allen’s friends and family mem- 
bers. Allen also submitted affidavits from two mental health experts, Dr. 
John F. Warren III, a forensic psychologist, and Dr. Kristine M. Herfkens, 
a neuropsychologist. 


On 19 September 2013, Allen filed his SMAR. In his SMAR, Allen 
supplemented and amended various claims he initially raised in his MAR 
based upon new affidavits and statements elicited during additional 
post-conviction investigation. Allen again submitted affidavits from ac- 
quaintances of Smith’s who cast doubt on her version of events—includ- 
ing an affidavit from Smith’s former boyfriend stating that Smith told him 
she had been the one who developed and carried out the plan to jump 
Gailey and take his cocaine and cash. Of particular note, Allen submit- 
ted an affidavit and report prepared by Gregory McCrary (the McCrary 
Report), a former agent with the Federal Bureau of Investigation, who 
examined the evidence law enforcement found at the crime scene and 
determined it was inconsistent with Smith’s account of an unprovoked 
execution. Instead, McCrary concluded the evidence reflected a physi- 
cal confrontation which had devolved into a shootout between Allen 
and Gailey. 


Allen’s SMAR also contained two new claims: 


e Claim XI: Allen’s trial counsel rendered IAC during the guilt- 
innocence phase by failing to investigate evidence implicating 
a third party in Gailey’s murder. 


e §=©Claim XII: Allen was impermissibly shackled in the presence of 
the jury without the trial court conducting a hearing or entering 
findings of fact as to the need for restraints. 


Allen sought a new trial and sentencing hearing or, in the alternative, an 
evidentiary hearing on his MAR and SMAR claims. 


In response, the State answered and moved for summary dis- 
missal of all claims. On 17 May 2016, the MAR court sent the parties 
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a Memorandum of Ruling asking the parties to draft proposed orders 
disposing of Allen’s MAR and SMAR claims. Ultimately, the MAR court 
issued three separate orders. 


The first order—the “Order Summarily Dismissing Certain Claims of 
Defendant’s Motion for Appropriate Relief and Supplemental Motion for 
Appropriate Relief’—summarily dismissed Claims I, II, IV, V, VI, X, XI, 
and XII in their entirety and certain subparts of Claim III.2 The second 
order concerned the trial court’s decision to deny Allen access to some 
of Smith’s sealed mental health and substance abuse treatment records 
during trial. In this order, the MAR court provided for a “limited eviden- 
tiary hearing” to determine if Allen had presented sufficient evidence of 
prejudice to warrant a full evidentiary hearing. After conducting this lim- 
ited evidentiary hearing, the MAR court dismissed these sub-claims in its 
“Order Granting State’s Motion to Dismiss Claims 3H, 3J, 3K and a Portion 
of 31 of Defendant’s Supplemental Motion for Appropriate Relief.” The 
third order—the “Order on State’s Summary Denial Motion on Claims 
VI, VIN, and IX”—granted Allen an evidentiary hearing on his claims 
alleging IAC during the sentencing phase of his trial. After completing 
this full evidentiary hearing, the MAR court dismissed these claims in its 
“Order Granting State’s Motion to Dismiss Claims [VI], [VIII], and [IX] 
of Defendant’s Motion for Appropriate Relief and Supplemental Motion 
for Appropriate Relief.” 


On appeal, Allen challenges the MAR court’s disposition of every 
claim raised in his MAR and SMAR. On the claims the MAR court sum- 
marily denied or denied after the limited evidentiary hearing—Claims 
I, I, I, IV, V, VI, X, XI, and XIJ—Allen asks us to vacate the orders dis- 
missing those claims and remand for a full evidentiary hearing. On the 
claims the MAR court denied after a full evidentiary hearing—Claims 
VII, VIII, and [X—Allen seeks a reversal of the order dismissing those 
claims and a remand for a new sentencing proceeding. The State 
opposes and asks this Court to affirm the MAR court’s orders dis- 
missing all claims. We hold that the MAR court erred in summarily 
dismissing Allen’s guilt-innocence phase IAC claims, as well as his im- 
permissible shackling claim. We affirm the portions of the MAR court’s 
orders dismissing all other claims. 


2. The MAR court and the parties use numbers and Roman numerals interchange- 
ably throughout the proceedings below. For consistency, we use Roman numerals when 
referring to Allen’s claims throughout this opinion. 
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II. Analysis 


Our examination of the MAR court’s disposition of Allen’s MAR 
and SMAR claims necessarily begins with the statutes governing 
post-conviction review. Under N.C.G.S. § 15A-1420, a capital defen- 
dant who files an MAR within the appropriate time period “is entitled 
to a hearing on questions of law or fact arising from the motion and 
any supporting or opposing information presented unless the court de- 
termines that the motion is without merit.” N.C.G.S. § 15A-1420(c)(1) 
(2019). When a capital defendant has properly filed an MAR, the trial 
court “must determine, on the basis of these materials and the require- 
ments of this subsection, whether an evidentiary hearing is required to 
resolve questions of fact.” Jd. If the defendant’s MAR and supporting 
materials create disputed issues of fact, then the MAR court is obligated 
to conduct an evidentiary hearing to resolve any disputed facts unless 
“the trial court can determine that the defendant is entitled to no relief 
even upon the facts as asserted by him.” McHone, 348 N.C. at 257.3 By 
contrast, when a defendant’s MAR “presents only questions of law, in- 
cluding questions of constitutional law, the trial court must determine 
the motion without an evidentiary hearing.” Id. 


Thus, our analysis of Allen’s challenge to the MAR court’s summary 
dismissal of certain claims differs from our analysis of Allen’s challenge 
to the MAR court’s dismissal of other claims after conducting an eviden- 
tiary hearing. We review the MAR court’s summary dismissal de novo to 
determine whether the evidence contained in the record and presented 
in Allen’s MAR—considered in the light most favorable to Allen—would, 
if ultimately proven true, entitle him to relief. McHone, 348 N.C. at 258 
(“Under subsection (c)(4), read in pari materia with subsection (c)(1), 
(c)(2), and (c)(8), an evidentiary hearing is required unless the motion 
presents assertions of fact which will entitle the defendant to no re- 
lief even if resolved in his favor.”) (emphasis added); see also State 
v. Jackson, 220 N.C. App. 1, 6 (2012) (“[T]he ultimate question that must 
be addressed in determining whether [an MAR] should be summarily 


3. When anon-capital defendant files an MAR pursuant to N.C.G.S. § 15A-1414(a)(1), 
which must be filed within ten days after entry of judgment, the trial court is not required 
to conduct an evidentiary hearing. Instead, as provided under N.C.G.S. § 15A-1420(c)(2), 
“lajn evidentiary hearing is not required when the motion is made in the trial court 
pursuant to [N.C.G.S. §] 15A-1414, but the court may hold an evidentiary hearing if it 
is appropriate to resolve questions of fact.” N.C.G.S. § 15A-1420(c)(2) (2019) (emphases 
added). Because Allen is a capital defendant who did not file his MAR pursuant to N.C.G.S. 
§ 15A-1414, the trial court lacks discretion to refuse to conduct an evidentiary hearing if 
his MAR and supporting materials created disputed factual issues which, if resolved in his 
favor, would entitle him to relief. 
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denied is whether the information contained in the record and presented 
in the defendant’s [MAR] would suffice, if believed, to support an award 
of relief.”).4 If answering this question requires resolution of any factual 
disputes, N.C.G.S. § 15A-1420(c)(1) requires us to vacate the summary 
dismissal order and remand to the MAR court to conduct an evidentiary 
hearing. McHone, 348 N.C. at 259 (“This Court is not the appropriate 
forum for resolving issues of fact... .”).> At this stage, the MAR court is 
entitled to summarily dismiss claims that are irrelevant (e.g., claims that 
even if proven true, would not entitle the defendant to relief) and claims 
that are without any apparent evidentiary basis (e.g., unsupported asser- 
tions). When the factual allegations would entitle the defendant to relief 
if true, and the defendant’s filings provide some evidentiary basis for 
the allegations, then the MAR court must conduct an evidentiary hear- 
ing to determine the facts necessary to resolve the claim on its merits. 
However, if the MAR court has already conducted an evidentiary hear- 
ing, our role is “to determine . . . whether the findings of fact support 
the conclusions of law, and whether the conclusions of law support the 
order entered by the trial court.” State v. Matthews, 358 N.C. 102, 105-06 
(2004) (quoting State v. Stevens, 305 N.C. 712, 720 (1982)). The MAR 
court’s factual findings are “binding upon the [defendant] if they [a]re 
supported by evidence,” even if the evidence is “conflicting,” Stevens, 
305 N.C. at 719-20, but the MAR court’s conclusions of law are always 
reviewed de novo, State v. McNeill, 371 N.C. 198, 220 (2018). 


We proceed by applying this legal framework to Allen’s claims as 
follows: First, we review the portions of the MAR court’s order sum- 
marily dismissing Allen’s claims alleging he received IAC during the 
guilt-innocence phase of his trial. Second, we review the other claims 


4. To be clear, the MAR court only views the evidence presented in a defendant's 
MAR in the light most favorable to the defendant when making the initial determination 
as to whether the facts alleged by the defendant would entitle the defendant to relief if 
proven true. Nothing in this opinion alters the undisputed premise that the defendant ulti- 
mately bears the burden of proving by a preponderance of the evidence “the existence of 
the asserted ground for relief.” N.C.G.S. § 15A-1420(c)(6). 


5. The dissent erroneously states that “this Court did not remand McHone for an 
evidentiary hearing.” But see McHone, 348 N.C. at 258-60 (“[D]efendant also contends 
in the present case that he was entitled to an evidentiary hearing before the trial court 
ruled on his motion for appropriate relief as supplemented because some of his asserted 
grounds for relief required the trial court to resolve questions of fact. We find this conten- 
tion to have merit. . . . The trial court erred in denying defendant’s supplemental motion 
without an evidentiary hearing. . . . [W]e reverse the trial court’s order denying defendant’s 
motion for appropriate relief and remand this case to that court for further proceedings.”). 
Moreover, McHone is not the only authority for the disposition in this case. The MAR stat- 
ute itself makes it clear that an evidentiary hearing is required in these circumstances. 


to 
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addressed in the summary dismissal order which do not directly al- 
lege IAC. Third, we review the order dismissing certain subparts of 
Claim III relating to the trial court’s refusal to grant Allen access to 
Smith’s treatment records entered after the MAR court conducted a 
“limited evidentiary hearing.” Finally, we review the order dismissing 
Allen’s claims alleging IAC during the sentencing phase of his trial en- 
tered after the MAR court conducted a full evidentiary hearing. 


A. Ineffective assistance of counsel during the guilt-innocence phase. 


[1] Allen’s argument that his attorneys rendered IAC during the 
guilt-innocence phase of his trial encompasses multiple interrelated 
claims. Because these claims substantially overlap both factually and 
legally—and because the MAR court disposed of these claims in a single 
summary dismissal order—we consider them together. Specifically, in 
this section, we consider in their entirety Claim II (trial counsel’s failure 
to investigate and call certain witnesses), Claim VI (trial counsel’s fail- 
ure to object to improper statements during closing arguments), Claim 
X (cumulative prejudice arising out of trial counsel’s multiple instances 
of deficient performance), and Claim XI (trial counsel’s failure to inves- 
tigate evidence of a third party’s guilt). We also consider the subparts of 
Claim III (trial counsel’s failure to effectively cross-examine the State’s 
witnesses) which the MAR court resolved without conducting an evi- 
dentiary hearing. Although addressed in the same order, we separately 
address the claims which do not predominantly concern Allen’s IAC 
allegations, namely Claim I (the State knowingly presented false and 
misleading evidence), Claim IV (the State failed to disclose exculpatory 
evidence before trial), Claim V (the trial court lacked jurisdiction be- 
cause Allen’s indictment was fatally deficient), and Claim XII (Allen was 
impermissibly shackled in view of the jury). 


This Court has “expressly adopt[ed]” the two-part test articulat- 
ed in Strickland v. Washington, 466 U.S. 668 (1984), as the “uniform 
standard to be applied to measure ineffective assistance of counsel 
under the North Carolina Constitution” and the Sixth Amendment to 
the Constitution of the United States. State v. Braswell, 312 N.C. 553, 
562-63 (1985). Under the first prong of the Strickland test, a defendant 
must “establish that counsel’s performance was deficient.” State v. Todd, 
369 N.C. 707, 710 (2017). To prove deficient performance, “the defen- 
dant must show that counsel’s representation fell below an objective 
standard of reasonableness.” Strickland, 466 U.S. at 688. Under the sec- 
ond prong of the Strickland test, the “defendant must demonstrate that 
the deficient performance prejudiced [his] defense.” Todd, 369 N.C. at 
710-11. To prove prejudice, “[t]he defendant must show that there is 
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a reasonable probability that, but for counsel’s unprofessional errors, 
the result of the proceeding would have been different. A reasonable 
probability is a probability sufficient to undermine confidence in the out- 
come.” Strickland, 466 U.S. at 694. 


We begin by examining Allen’s assertion that his trial counsel un- 
reasonably failed to investigate the crime scene evidence, which is con- 
tained within Claim III as supplemented and amended in his SMAR. This 
portion of Claim III is substantially based upon the evidence contained 
in the McCrary Report. McCrary was retained by Allen’s post-conviction 
counsel to independently assess the evidence discovered by law en- 
forcement at the scene of Gailey’s death. Based upon his analysis of the 
crime scene evidence, McCrary concluded that portions of Smith’s tes- 
timony were incompatible with the physical evidence and, in his judg- 
ment, “unfathomable.” According to McCrary, the crime scene evidence 
“refute[s] Ms. Smith’s assertion that Mr. Gailey was assassinated in cold 
blood, never having got his gun out.” Instead, in McCrary’s opinion, “the 
totality of the evidence at the [crime] scene is more consistent with a 
dispute that deteriorated into a gunfight and significantly contradicts 
and discredits Ms. Smith’s story.” 


Allen alleges his trial counsel were deficient for failing to obtain in- 
formation regarding the inconsistencies between Smith’s testimony and 
the crime scene evidence prior to trial. In Allen’s view, counsel’s fail- 
ure to adequately investigate the crime scene prejudiced his case in at 
least two ways. First, it deprived him of the opportunity to choose to 
present testimony based upon the crime scene evidence which would 
have directly rebutted Smith’s account of Gailey’s death. Second, it de- 
prived his counsel of the capacity to effectively cross-examine Smith 
on the discrepancies between her account and the physical evidence. 
The MAR court did not conduct an evidentiary hearing on this claim, 
and Allen seeks only a remand for an evidentiary hearing. Therefore, the 
question at this stage is not whether Allen has proven that he received 
IAC. Instead, the question is whether he has stated facts which, if proven 
true, would entitle him to relief. We conclude that he has. 


An attorney can render IAC by failing to conduct an adequate inves- 
tigation of the physical evidence of a crime. See, e.g., Elmore v. Ozmint, 
661 F3d 783, 864 (4th Cir. 2011) (“Because [the defendant] lawyers’ in- 
vestigation into the State’s forensic evidence never started, there could 
be no reasonable strategic decision either to stop the investigation or to 
forgo use of the evidence that the investigation would have uncovered.”). 
Here, Allen has presented evidence which could support factual findings 
which could, in turn, establish a successful IAC claim. He has presented 
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evidence supporting his contentions that (1) counsel were aware of the 
importance of the crime scene evidence before trial but unreasonably 
failed to follow up on these “red flags,” Rompilla v. Beard, 545 U.S. 374, 
392 (2005); (2) counsel did not perform an independent investigation of 
the crime scene evidence; (3) counsel’s conduct was unreasonable when 
judged against prevailing professional norms in capital cases, including 
those outlined in the American Bar Association’s guidelines; and (4) 
counsel’s unreasonable failure to investigate was prejudicial. Given the 
centrality of Smith’s testimony to the State’s case, if each of these factual 
contentions were proven to be true, Allen would be entitled to a new 
trial. See, e.g., Elmore, 661 F.3d at 870 (“Though perhaps the jury would 
have yet believed the [State’s witnesses], there is a reasonable proba- 
bility that the jury would have doubted the [witnesses’] account” had 
defense counsel presented contradictory forensic evidence); Rompilla, 
545 U.S. at 376 (“The undiscovered . .. evidence, taken as a whole, might 
well have influenced the jury’s appraisal of [the defendant’s] culpability, 
and the likelihood of a different result had the evidence gone in is suf- 
ficient to undermine confidence in the outcome actually reached ... .” 
(cleaned up) (first quoting Wiggins v. Smith, 539 U.S. 510, 538 (2003); 
then quoting Strickland, 466 U.S. at 694)). Thus, the MAR court erred in 
summarily dismissing Allen’s guilt-innocence IAC claims. 


The MAR court’s reasoning in support of its decision to summarily 
dismiss these claims is critically flawed. According to the MAR court, 
Allen’s counsel’s failure to consult with or present testimony from a 
crime scene expert resulted from a “sound tactical decision.” This 
“sound tactical decision” purportedly reflected the reasonable trial strat- 
egy of “focus[ing] on the doubt created by Smith’s gaps in memory, ad- 
diction and use of controlled substances on the date of Gailey’s death, 
and failure to maintain a cohesive timeline, rather than attempting to 
prove Defendant’s innocence through the use of a crime scene analyst.” 


It is correct that in considering an IAC claim, “a court must indulge 
a strong presumption that counsel’s conduct falls within the wide range 
of reasonable professional assistance.” Strickland, 466 U.S. at 689. 
However, this presumption is rebuttable. Once a defendant presents evi- 
dence rebutting the presumption of reasonableness, the court is not at 
liberty to invent for counsel a strategic justification which counsel does 
not offer and which the record does not disclose. See Wiggins, 539 U.S. 
at 526-27 (rejecting “strategic” reasons that “the state courts and respon- 
dents all invoke to justify counsel’s limited pursuit of mitigating evidence 
[as] resembl[ing] more [of] a post hoc rationalization of counsel’s conduct 
than an accurate description of their deliberations prior to sentencing”). 


3 
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In this case, Allen has presented direct evidence indicating his trial 
counsel’s decision not to adequately investigate the crime scene—and 
their resulting decision not to present evidence derived from an adequate 
investigation or use such evidence to impeach Smith's testimony—was 
not a reasonable strategic choice. His SMAR included an affidavit from 
one of his two trial attorneys explicitly stating that he “do[es] not re- 
call [either himself or Allen’s other attorney] making any strategic deci- 
sions to limit the cross-examination of the State’s witnesses, including 
Vanessa Smith.” This directly undercuts the MAR court’s presently un- 
supported theory that counsel's failure to investigate resulted from a 
“tactical decision” to focus on Smith’s lack of credibility due to her drug 
use.® If it is true that trial counsel's “failure to investigate thoroughly 
resulted from inattention, not reasoned strategic judgment,” then coun- 
sel’s performance was deficient. Wiggins, 539 U.S. at 526. 


Even if trial counsel chose to pursue a “strategy” of focusing on 
Smith’s lack of credibility, counsel’s failure to adequately investigate the 
crime scene could still be unreasonable. Strickland, 466 U.S. at 690-91 
(“[S]trategic choices made after less than complete investigation are rea- 
sonable precisely to the extent that reasonable professional judgments 
support the limitations on investigation.”). With the benefit of insights 
gleaned from the crime scene, counsel could have directly contradicted 
Smith’s account of Gailey’s death with tangible, extrinsic evidence, a tac- 
tic which would only serve a strategy centered around attacking Smith's 
credibility. To answer the question of whether Allen’s counsel made a 
reasonable strategic judgment in foregoing a thorough investigation of 
the crime scene, the MAR court needed to resolve factual issues, a task 
our statutes do not permit it to undertake in these circumstances with- 
out first conducting an evidentiary hearing. 


Alternatively, the MAR court rested its conclusion that Allen’s 
counsel was not deficient on the following brief statement Allen made 
during a colloquy with the trial court regarding his rights as a crimi- 
nal defendant: 


6. The dissent advances the curious and novel position that because Allen’s trial 
counsel had represented other capital defendants without rendering IAC and had not been 
disciplined by the State Bar, Allen could not have received IAC at his trial or sentencing 
proceeding. The dissent cites no relevant authority for that proposition. The State never 
made this argument and we reject this contention. Obviously, the adequacy of an attorney's 
representation in one trial does not establish the adequacy of an attorney’s representation 
in a different trial, nor does the IAC claim require that an attorney have been disciplined by 
the State Bar in order to demonstrate ineffective assistance. See, e.g., Strickland, 466 U.S. 
at 687 (explaining that to prove IAC, a defendant must “show that counsel’s performance 
was deficient” and “that the deficient performance prejudiced the defense”). 
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THE COURT: Knowing that you have the right to 
present evidence and you have the right not to, what 
is your desire about presenting evidence in this case? 


MR. ALLEN: Well, I don’t know anything. I don’t know 
what happened, so I have nothing to contribute to it. 


According to the MAR court, this statement proves that “defense 
counsel[’s] decision not to call any witnesses [during] the guilt[-inno- 
cence] phase of Defendant’s trial was a tactical decision that was made 
after consultation with Defendant.” Even if this perfunctory exchange 
could possibly support the conclusion that counsel's choices were stra- 
tegic, it does not necessarily disprove Allen’s contention that counsel's 
“tactical decision” was unreasonable, nor his argument that counsel 
could not reasonably make such an important “tactical decision” without 
first conducting an adequate investigation of the crime scene evidence. 


The State’s arguments in support of the MAR court’s order are also 
unpersuasive. The State appears to argue that even if Allen’s counsel 
were deficient, Allen could not have been prejudiced because the crime 
scene evidence in no way detracted from the State’s overwhelming evi- 
dence of guilt. To begin with, Allen need not present evidence which, 
if believed, would entirely exculpate him of all criminal conduct relat- 
ing to Gailey’s killing. Allen was convicted of first-degree murder, which 
made him eligible to receive the death penalty. Yet the trial court also 
instructed on lesser included offenses for which he would not have 
been eligible to receive the death even if he were convicted. If counsel’s 
conduct resulted in Allen being convicted of first-degree murder rath- 
er than second-degree murder or voluntary manslaughter, then Allen 
was prejudiced. 


Regardless, the State’s argument that Allen cannot prove prejudice 
rests on two erroneous premises. First, the State contends the McCrary 
Report cannot support Allen’s IAC claim because it failed to account for 
the State’s evidence indicating Allen shot Gailey “in the back at close 
range with a shotgun.” This assertion is belied by the text of the McCrary 
Report, which explicitly acknowledges the State’s medical examiner’s 
conclusion that Gailey was shot from “quite close, within a matter of a 
foot or so” and also from “several yards away.” McCrary’s conclusion 
that “the totality of the evidence at the [crime] scene is more consistent 
with a dispute that deteriorated into a gunfight” reflects his interpreta- 
tion of all of the crime scene evidence, including the evidence the State 
relied upon in support of Allen’s conviction. 
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Second, the State argues that because there was evidence indicating 
Allen shot Gailey “in the back at close range with a shotgun,” no rational 
juror could possibly conclude that Allen committed anything other than 
first-degree murder. As the State bluntly puts it, “[s]hooting someone in 
the back at close range with a shotgun is not a gunfight, it is premedi- 
tated and deliberated murder.” This argument incorrectly suggests that 
Allen’s intent has been established as a matter of law by the manner of 
Gailey’s death. The State disregards more than a century of precedent 
explaining that “[w]hether an act is the result of premeditation and de- 
liberation is a fact to be found by the jury, and not a conclusion of law to 
be drawn by the court.” State v. Daniels, 134 N.C. 671, 674 (1904). 


While the jury could have inferred that Allen acted with premedita- 
tion and deliberation based upon “the distance from which the shot was 
fired and... the weapon and ammunition used,” State v. Reece, 54 N.C. 
App. 400, 406 (1981), these facts would not have precluded Allen from 
persuading the jury to draw a different inference, see State v. Walker, 
332 N.C. 520, 533 (1992) (concluding that the “nature of the killing, a 
contact shot to the temple, indicates a premeditated and deliberate act 
of homicide . . . [which] swpport/s] a reasonable inference” of intent 
(emphases added)). The nature of Gailey’s wounds is not necessarily 
inconsistent with the alternative theory propounded by McCrary of a 
drug-fueled confrontation that turned fatal, a theory Allen alleges is sup- 
ported by physical evidence from the crime scene, such as the evidence 
demonstrating Gailey fired his weapon and the unexplained presence of 
a hunting knife.” 


As described above, in addition to his argument based upon coun- 
sel’s purported failure to adequately investigate the crime scene evi- 
dence, Allen raises other related IAC claims challenging other aspects 
of his trial counsel’s performance during the guilt-innocence phase of 
his trial. Having already determined that the MAR court erred in sum- 
marily denying one of Allen’s IAC claims, we need not address his other 
claims here without the benefit of a more fully developed factual re- 
cord. Applying the two-prong Strickland test, we conclude that Allen 
has presented evidence supporting his contention that his attorneys 
provided IAC during the guilt-innocence phase of his trial, creating fac- 
tual disputes which, if resolved in his favor, would entitle him to relief. 
At a minimum, he is entitled to further develop these claims during an 


7. Further, if the evidence could only support the conclusion Allen had committed 
first-degree murder, the trial court would have had no reason to instruct on the lesser 
included offenses of second-degree murder and voluntary manslaughter, neither of which 
requires the State to prove the killing was committed with premeditation and deliberation. 
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evidentiary hearing. Todd, 369 N.C. at 712 (remanding for an evidentiary 
hearing because “the record before th[e] Court [was] not thoroughly 
developed regarding defendant’s appellate counsel’s reasonableness, or 
lack thereof, in choosing not” to pursue an argument). 


Accordingly, we vacate the relevant portions of the MAR court’s or- 
der summarily dismissing Allen’s guilt-innocence IAC claims. Because 
“an evidentiary hearing is required unless the motion presents asser- 
tions of fact which will entitle the defendant to no relief even if resolved 
in his favor, or the motion presents only questions of law, or the mo- 
tion is made pursuant to N.C.G.S. § 15A-1414,” McHone, 348 N.C. at 258 
(emphasis added), we remand to the MAR court to conduct an eviden- 
tiary hearing. At the evidentiary hearing, the MAR court will determine 
whether Allen’s counsel were deficient and, if so, whether counsel’s de- 
ficient performance was prejudicial. 


If the MAR court reaches the question of prejudice, the MAR court 
must examine whether any instances of deficient performance at discrete 
moments in the trial prejudiced Allen when considered both individu- 
ally and cumulatively. We reject the MAR court’s erroneous conclusion 
that cumulative prejudice is unavailable to a defendant asserting mul- 
tiple IAC claims. We have previously acknowledged cumulative preju- 
dice IAC claims, see, e.g., State v. Thompson, 359 N.C. 77, 121-22 (2004) 
(recognizing cumulative prejudice argument but dismissing IAC claim 
on other grounds), as has the United States Supreme Court in Williams 
v. Taylor, 529 U.S. 362, 396-98 (2000). Therefore, we adopt the reason- 
ing of the unanimous Court of Appeals panel which recently concluded 
that “because [IAC] claims focus on the reasonableness of counsel’s per- 
formance, courts can consider the cumulative effect of alleged errors by 
counsel.” State v. Lane, 271 N.C. App. 307, 316, review dismissed, 376 
N.C. 540 (2020), review denied, 851 S.E.2d 624 (N.C. 2020).8 To be clear, 
only instances of counsel’s deficient performance may be aggregated to 
prove cumulative prejudice—the cumulative prejudice doctrine is not 
an invitation to reweigh all of the choices counsel made throughout the 
course of representing a defendant. 


8. Our decision to recognize cumulative prejudice claims is based upon our own 
interpretation of Strickland and IAC doctrine, and is in accord with numerous federal and 
state appellate decisions (including the recent decision by our Court of Appeals), none 
binding on this Court, but which we find persuasive. See, e.g., Williams v. Washington, 
59 F.3d 673, 681 (7th Cir. 1995) (“In making this showing [of prejudice], a petitioner may 
demonstrate that the cumulative effect of counsel's individual acts or omissions was sub- 
stantial enough to meet Strickland’s test.”); Rodriguez v. Hoke, 928 F.2d 534, 538 (2d Cir. 
1991) (“Since [the defendant's] claim of ineffective assistance of counsel can turn on the 
cumulative effect of all of counsel's actions, all his allegations of ineffective assistance 
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We next address the portions of the “Order Summarily Dismissing 
Certain Claims of Defendant’s Motion for Appropriate Relief and 
Supplemental Motion for Appropriate Relief” disposing of Claims I, IV, 
V, and XII. 


1. Knowing presentation of false and misleading evidence. 


[2] In Claim I of his MAR and SMAR, Allen alleges that the State vio- 
lated his constitutional rights by allowing Smith to testify in a manner 
the State knew to be false and misleading. In support of his claim, Allen 
relies principally on post-conviction affidavits from individuals whose 
account of events surrounding Gailey’s death differ from and conflict 
with Smith’s recollection. The MAR court determined this claim was 
procedurally barred pursuant to N.C.G.S. § 15A-1419(a)(3), which pro- 
vides in relevant part that it is “grounds for the denial of a motion for 
appropriate relief, including motions filed in capital cases . . . [if uJpon 
a previous appeal the defendant was in a position to adequately raise 
the ground or issue underlying the present motion but did not do so.” 
In the alternative, the MAR court concluded this claim was meritless. 


On direct appeal, Allen alleged that the State presented two por- 
tions of Smith’s testimony which it knew to be false and misleading. 
Allen, 360 N.C. at 305. He argued that the State knew Smith’s account of 
waiting hours for Gailey to die and hearing Gailey “empty his gun out” as 
she left the Uwharrie National Forest was false and misleading in light 
of the medical examiner’s testimony that Gailey could not have survived 
more than a brief time after being shot. Jd. We rejected this claim, not- 
ing the “difference between the knowing presentation of false testimony 
and knowing that testimony conflicts in some manner.” Jd. 


Assuming without deciding that Claim I is not procedurally barred— 
and even if the facts alleged in his supporting affidavits were proven to 
be true—the same distinction we recognized on direct appeal controls 
our disposition of Allen’s MAR claim. We must again conclude that “noth- 
ing in the record tends to show the [State] knew [Smith’s] testimony was 


should be reviewed together.”); Ewing v. Williams, 596 F.2d 391, 395 (9th Cir. 1979) 
(“[E]ven where, as here, several specific errors are found, it is the duty of the Court to 
make a finding as to prejudice, although this finding may either be ‘cumulative’ or focus on 
one discrete blunder in itself prejudicial.”); State v. Clay, 824 N.W.2d 488, 500 (lowa 2012) 
(“[W]e [ ] look to the cumulative effect of counsel’s errors to determine whether the defen- 
dant satisfied the prejudice prong of the Strickland test.”); State v. Thiel, 2003 WI 111, § 4, 
264 Wis. 2d 571, 581, 665 N.W.2d 305, 311 (“We conclude that counsel’s performance was 
deficient in several respects and that the cumulative effect of the deficiencies prejudiced 
[the defendant’s] defense to an extent that it undermines our confidence in the outcome 
of the trial.”). 
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false.” Id. at 306. Thus, Allen cannot meet his burden of proving that 
the State “knowingly and intentionally used” false and misleading testi- 
mony “to obtain his conviction.” State v. Williams, 341 N.C. 1, 16 (1995). 
Accordingly, we affirm the portion of the MAR court’s order summarily 
dismissing Claim I. 


2. Failure to produce exculpatory material before trial in 
violation of Brady v. Maryland. 


[3] In Claim IV of his MAR, Allen alleges that the State violated his 
constitutional rights as established in Brady v. Maryland, 373 U.S. 83 
(1963). To establish a successful Brady claim, a defendant must prove 
that the State withheld evidence which would have been “favorable” 
to the defendant, either as impeachment evidence or exculpatory evi- 
dence, and that the evidence was “material,” meaning “there is a ‘reason- 
able probability’ of a different result had the evidence been disclosed.” 
State v. Williams, 362 N.C. 628, 636 (2008) (quoting State v. Berry, 356 
N.C. 490, 517 (2002)). 


A defendant’s burden . . . is more than showing that 
withheld evidence might have affected the verdict, 
but less than showing that withheld evidence more 
likely than not affected the verdict. When we consider 
whether there was a reasonable probability that the 
undisclosed evidence would have altered the jury’s 
verdict, we consider the context of the entire record. 


State v. Best, 376 N.C. 340, 349 (2020) (cleaned up) (quoting United 
States v. Agurs, 427 U.S. 97, 112 (1976)), petition for cert. filed, No. 
20-1608 (U.S. May 18, 2021). 


The basis for Allen’s Brady claim was that the State provided an 
incomplete account of Page’s criminal record prior to putting him on 
the stand to testify. Although the State did convey information regarding 
other of Page’s prior criminal convictions, the State failed to disclose 
Page’s two prior criminal convictions for misdemeanor injury to per- 
sonal property. 


We are persuaded that Allen cannot prove these omitted prior con- 
victions were “material” within the meaning of Brady. When Page testi- 
fied, the jury was made aware of the fact that Page had previously been 
convicted of other, more serious crimes, that he had been charged as 
an accessory after the fact to Gailey’s murder, and that he had initially 
made false statements to law enforcement regarding his interactions 
with Allen. Informing the jury that Page had also committed two other 
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minor crimes could not have meaningfully altered the jury’s perception 
of Page’s credibility as a witness. Under these circumstances, where the 
withheld information is substantially similar to information properly 
disclosed to counsel and presented to the jury, we conclude that Allen 
cannot “show|[ | that the favorable evidence could reasonably be taken 
to put the whole case in such a different light as to undermine confi- 
dence in the verdict.” Kyles v. Whitley, 514 U.S. 419, 435 (1995). 


3. The trial court’s jurisdiction to try, convict, and 
sentence Allen. 


[4] In Claim V of his MAR, Allen alleges that his short-form indictment 
was constitutionally improper for failing to fully state the elements of 
first-degree murder and the aggravating circumstances to be submitted 
to the jury. Allen raised this exact claim on direct appeal, which we de- 
nied, explaining that this Court has “consistently ruled short-form in- 
dictments for first-degree murder are permissible under . . . the North 
Carolina and United States Constitutions.” Allen, 360 N.C. at 316. Since 
Allen’s direct appeal, there has been no retroactively effective change in 
the applicable law. Accordingly, we affirm the portion of the MAR court’s 
order summarily dismissing this claim on the ground that it is procedur- 
ally barred pursuant to N.C.G.S. § 15A-1419(a)(2). 


4. Impermissible shackling in view of the jury. 


[5] In Claim XII of his SMAR, Allen alleged that he was impermissibly 
shackled in view of the jury without justification, in violation of his con- 
stitutional rights. In support of his claim, Allen produced an affidavit 
from one juror stating that she “know[s] that .. . Allen had some type of 
shackles or restraints on during the trial” and an affidavit from an alter- 
nate juror stating that he “noticed ... Allen’s appearance and demeanor 
in the courtroom . . . [and] saw that he had tattoos on his body and that 
he was wearing leg irons.” In addition, Allen’s post-conviction counsel 
disclosed to the MAR court that a different juror “told post-conviction 
investigators that [Allen] was shackled and ‘there were deputies all 
around him’ ” but refused to sign an affidavit. The State argued, and the 
MAR court agreed, that Allen’s claim was procedurally barred under 
N.C.G.S. § 15A-1419(a)(8). In the alternative, the MAR court conclud- 
ed that even if Allen’s shackling claim was not procedurally barred, it 
was meritless. 


Under both the North Carolina Constitution and the Constitution of 
the United States, a defendant may not be visibly shackled in the court- 
room in the presence of the jury unless there is a special need for re- 
straints specific to the defendant. See State v. Tolley, 290 N.C. 349, 367-68 
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(1976); see also Deck v. Missouri, 544 U.S. 622, 626 (2005) (“The law has 
long forbidden routine use of visible shackles during the guilt phase; it 
permits a State to shackle a criminal defendant only in the presence of 
a special need.”). Mirroring this constitutional rule, North Carolina law 
permits a trial court to order a defendant restrained in the courtroom 
only when doing so is “reasonably necessary to maintain order, prevent 
the defendant’s escape, or provide for the safety of persons,” and only 
after the trial court “[e]nter[s] in the record out of the presence of the 
jury and in the presence of the person to be restrained and his counsel, if 
any, the reasons for” imposing the restraints. N.C.G.S. § 15A-1031 (2019). 
The defendant must also be afforded an opportunity to be heard on the 
matter, and the trial court must instruct the jurors “that the restraint is 
not to be considered in weighing evidence or determining the issue of 
guilt.” Id.; see also Sigmon v. Stirling, 956 F.3d 183, 202 (4th Cir. 2020) 
(noting the “longstanding” constitutional requirement “for the trial court 
to articulate a reason for [imposing] visible restraints on the record”). 
Typically, adherence to this mandatory statutory procedure ensures that 
evidence of a defendant’s shackling appears in the record and transcript 
of trial, enabling the defendant to challenge the trial court’s decision to 
impose restraints on direct appeal. 


In this case, however, there is no evidence in the record and tran- 
script suggesting Allen was restrained at all during trial. The trial court 
did not enter factual findings as would have been required prior to or 
dering Allen shackled pursuant to N.C.G.S. § 15A-1031. The record and 
transcript do not reflect that Allen entered an objection or otherwise 
noted that he was restrained in a manner visible to the jury at any point 
during trial. The record and transcript reflect that Allen did not request 
and the trial court did not give a jury instruction that his appearance in 
restraints was not to be considered as evidence of his guilt. 


Consistent with the logic of our decision in State v. Hyman, 371 
N.C. 363 (2018), we conclude that the MAR court erred in summarily 
dismissing Allen’s shackling claim as procedurally barred. We reject 
the State’s invitation to construe N.C.G.S. § 15A-1419(a)(8) broadly as 
a general prohibition on post-conviction review of any claim not raised 
on direct appeal. Instead, we agree with Allen that a claim is not pro- 
cedurally barred when the record on appeal is completely silent as to 
dispositive facts necessary to prove or disprove the claim. Because the 
record does not reveal the information necessary to determine whether 
Allen’s claim is procedurally barred, the MAR court erred in summarily 
concluding that Allen was “in a position to adequately raise the ground 
or issue underlying the [MAR claim]” on direct appeal within the mean- 
ing of N.C.G.S. § 15A-1419(a)(8). 
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In Hyman, we held that a defendant was not procedurally barred 
from raising an IAC claim on post-conviction review, even though he 
had not raised the claim on direct appeal. Hyman, 371 N.C. at 383. In 
that case, the defendant’s IAC claim challenged his attorney’s failure to 
withdraw from representing him during trial. Jd. at 381. The attorney 
worked at a law firm that had previously represented a witness who 
was testifying at the defendant’s trial and whose testimony inculpated 
the defendant. Jd. at 367-68. During cross-examination, an exchange be- 
tween counsel and the inculpating witness suggested that the witness 
had previously conveyed a different account of the events in question 
than the one the witness was offering at trial. Id. at 372. The defendant 
argued that his attorney should have withdrawn from the representation 
and testified regarding the content of this alleged prior conversation. 
Id. at 367. 


In concluding that the Hyman defendant’s claim was not procedur- 
ally barred, we explained that in order to prove that his attorney rendered 
IAC, the defendant was required to prove numerous facts, including that 
(1) the alleged pretrial conversation between the witness and the defen- 
dant’s attorney had indeed occurred; (2) the witness made statements 
inconsistent with his trial testimony during said conversation; (8) the 
attorney did not have a strategic reason for failing to withdraw from rep- 
resenting the defendant; and (4) the testimony the attorney would have 
been able to deliver would have benefitted the defendant. Id. at 384-85. 
We reasoned that because “[t]he record developed at trial did not con- 
tain any information affirmatively tending to show” any of those facts, 
the record did not “contain[ ] sufficient information to permit the re- 
viewing court to make all the factual and legal determinations necessary 
to allow a proper resolution of the claim in question.” Jd. at 383-84 (em- 
phasis added). We thus held that the procedural bar set forth in N.C.G.S. 
§ 15A-1419(a)(8) did not apply. Jd. at 385. 


This reasoning requires us to hold that the MAR court erred in sum- 
marily concluding that Allen’s shackling claim was procedurally barred. 
To assess Allen’s shackling claim, three threshold facts must first be es- 
tablished. First, Allen must show that he was indeed shackled in the 
courtroom. Second, he must establish that the shackles were visible to 
the jury. Third, he must establish whether or not his trial counsel was 
aware that he was shackled in a way that was visible to the jury in the 
courtroom. Only when these facts have been established is it possible 
for a reviewing court to ascertain (1) whether or not the claim is proce- 
durally barred, and (2) whether or not the trial court imposed restraints 
under circumstances which undermined the fairness of the defendant’s 
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trial and the validity of its outcome.? See State v. Holmes, 355 N.C. 719, 
729 (2002) (holding that where shackles are not visible to the jury, “the 
risk is negligible that the restraint undermined the dignity of the trial 
process or created prejudice in the minds of the jurors by suggesting 
that defendant is a dangerous person”). 


The record and transcript from Allen’s trial are devoid of any in- 
formation which would allow a court to resolve these central factual 
questions. If Allen had brought his claim on direct appeal, the only way a 
reviewing court could assess his claim would be by guessing or presum- 
ing answers. This is precisely the kind of circumstance in which further 
factual development is necessary to reach an informed judgment of a 
defendant’s claim. As Hyman illustrates, given the affidavits Allen filed 
which indicate he may be able to prove the facts necessary to prevail on 
his claim, the proper course is to analyze Allen’s shackling claim after an 
evidentiary hearing to determine the central facts at issue, rather than 
ruling without receiving the necessary facts. 


The State argues that we should ignore the impossibility of resolv- 
ing Allen’s claim on the existing record because the insufficiency of the 
record purportedly results from Allen’s own failure to supply at trial or 
on appeal the necessary information. Yet this presumes that either Allen 
or his trial counsel possessed all of the information required to perfect 
the record on appeal. Even though Allen and his counsel would have 
known whether Allen was shackled at trial, they may not have known 
whether his shackles were visible to the jury or whether, in the absence 
of a hearing on the matter, he was legally compelled to be shackled in 
the courtroom. More facts are needed to ascertain whether Allen was 
in an adequate position to raise this claim on direct appeal. 


The State argues in the alternative that Allen is precluded from 
raising his shackling claim on post-conviction review because he failed 
to object to his purported shackling at trial. This argument misses 


9. We do not have before us the question of whether counsel’s failure to object to 
the imposition of visible restraints could form the basis of an IAC claim. See, e.g., Roche 
v. Davis, 291 F.3d 473, 483 (7th Cir. 2002) (concluding that a capital defendant’s counsel 
was deficient under Strickland because “not only did counsel fail to object to [the defen- 
dant’s] shackling, he also failed to ensure that [the defendant’s] shackles would not be vis- 
ible to the jury while [the defendant] was sitting at counsel’s table during the entire trial”); 
Jackson v. Washington, 270 Va. 269, 280 (2005) (concluding that “counsel's failure to ob- 
ject to [the defendant] being compelled to stand trial before the jury in jail clothes” ren- 
dered IAC). We leave it to the MAR court in the first instance to determine whether Allen 
should be permitted to again amend his MAR to include an allegation that he received IAC 
based upon a failure to object to his alleged shackling in view of the jury. 
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the mark. Subsection 15A-1419(a)(3) contains no language restricting 
post-conviction review to claims that were preserved at trial. Indeed, 
claims preserved at trial can always be brought on direct appeal and the 
statute would, construed in this way, effectively prevent post-conviction 
review of all claims. The legislature did not include any language sug- 
gesting that a defendant’s failure to object at trial triggers application 
of the procedural bar. We reject the State’s invitation to read into the 
statute an extra-textual requirement the legislature understandably did 
not see fit to include. 


We have previously rejected and continue to disclaim any interpre- 
tation of N.C.G.S. § 15A-1419(a)(1)-(4) which imposes “a general rule 
that any claim not brought on direct appeal is forfeited on state collat- 
eral review.” State v. Fair, 354 N.C. 131, 166 (2001) (quoting McCarver 
v. Lee, 221 F.3d 583, 589 (4th Cir. 2000), cert. denied, 531 U.S. 1089 
(2001)). The rule is not that any claim not litigated on direct appeal can- 
not be brought in post-conviction proceedings. The rule is that such 
claims may be brought unless one or more of the procedural bars set 
forth in the relevant statutes applies and is not waived. On the pres- 
ent record, we are unable to conclude that Allen was “in a position to 
adequately raise the ground or issue underlying” his shackling claim on 
direct appeal but failed to do so. N.C.G.S. § 15A-1419(a)(3). 


Having examined the facts and circumstances of Allen’s shackling 
claim, we conclude that the trial court erred in summarily dismissing 
Allen’s claim as procedurally barred because the record does not con- 
tain facts necessary to a fair resolution of the claim. Because Allen has 
presented sufficient evidence which would entitle him to an evidentiary 
hearing in the event that he can demonstrate his claim is not procedur- 
ally barred, we vacate the portion of the MAR court’s order summarily 
dismissing Claim XII of his SMAR and remand to the trial court to con- 
duct an evidentiary hearing to determine whether his shackling claim 
is procedurally barred and whether the claim has merit. See McHone, 
348 N.C. at 258. At the hearing, as an initial matter, Allen will have the 
burden of proving by a preponderance of the evidence (1) that he was 
shackled, (2) that he was shackled in the courtroom in the presence of, 
and in a manner visible to, the jury, and (3) whether his counsel knew he 
was impermissibly shackled in the courtroom and in the view of the jury. 


B. Claims regarding trial counsel’s access to Smith’s 
medical records. 


[6] At trial, Allen’s counsel sought access to records produced during 
Smith’s stay at the Black Mountain Treatment Center in October 1993, 
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as well as records from a period of involuntary commitment she experi- 
enced in Stanley County. The trial court granted the order but provided 
that when the documents were produced, the court would review them 
in camera to determine whether they should be disclosed to counsel. 
After conducting this review, the trial court released only the records of 
Smith’s involuntary commitment. The trial court withheld all records ob- 
tained from the Black Mountain Treatment Center on the grounds that 
they contained no evidence indicating Smith suffered from any pertinent 
mental health conditions (e.g., conditions which would affect her cred- 
ibility as a witness), nor any evidence indicating substance abuse issues 
distinct from what Smith herself had admitted to at trial. 


In his SMAR, Allen supplemented Claim III of his original MAR to 
include additional subclaims relating to the trial court’s refusal to dis- 
close the Black Mountain Treatment Center records.!9 While the precise 
nature and scope of the subclaims in Claim III vary, each is predicated 
on Allen’s antecedent argument that the trial court violated his consti- 
tutional rights by failing to release the records to his counsel after con- 
ducting only an in camera review:!! 


After determining that Allen was not procedurally barred from pur- 
suing these subclaims, the MAR court conducted a “limited evidentiary 
hearing to determine if Defendant suffered any sufficient prejudice to 
warrant a full evidentiary hearing on SMAR sub-claims 3H, 3J, 3K and 
that portion of sub-claim 3I that relates to the in camera examination 
of the sealed mental health and substance abuse records of State’s trial 
witness Vanessa Smith.” At this hearing, Allen presented testimony from 
Dr. Warren, one of his mental health experts. Dr. Warren testified that 
although Smith was not formally diagnosed with any pertinent mental 
health conditions at the Black Mountain Treatment Center, the records 
contained evidence that she suffered from borderline and antisocial 
personality disorders. He explained that he based his conclusion on the 


10. Although these allegations are contained within a broader claim alleging IAC dur- 
ing the guilt-innocence phase of trial, the MAR court conducted an evidentiary hearing 
solely on these subclaims. 


11. Subclaim 3H contends that defendant’s trial counsel were rendered ineffec- 
tive by the trial court’s unconstitutional refusal to reveal the Black Mountain Treatment 
Center records; Subclaim 3J contends that the trial court impermissibly refused Allen the 
opportunity to conduct voir dire of Smith and Dr. Warren regarding the importance of 
the records prior to the trial court’s determination not to release the records to Allen; 
Subclaim 3K contends that Allen should have been allowed to submit extrinsic evidence 
of Smith’s unreliability contained in the records; and the relevant portion of Subclaim 31 
contends that Allen’s counsel were ineffective because they cross-examined Smith with- 
out knowledge of the information contained in the records. 
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varying and conflicting statements Smith made to staff which were con- 
tained within the records, as well as the staff’s description of Smith as 
“spiritually bankrupt,” which he asserted was a term of art used by men- 
tal health professionals to refer to an individual who suffers from cer- 
tain mental illnesses. The parties subsequently submitted post-hearing 
briefs. Ultimately, the MAR court entered an order containing numerous 
findings of fact in support of its conclusion of law that Allen “has failed 
to establish that he suffered any sufficient prejudice to warrant a full 
evidentiary hearing on [SMAR Subclaims 3H, 3J, 3K and the relevant 
portion of 31].” The MAR court dismissed these subclaims. 


There were two bases for the MAR court’s conclusion that Allen 
could not have been prejudiced by the trial court’s refusal to convey 
Smith’s Black Mountain Treatment Center records. First, the MAR court 
found that the records were “bereft of any evidence to support an Axis 
II Personality B Complex Array diagnosis” and that Dr. Warren’s attes- 
tations to the contrary were “wholly unpersuasive.” Second, the MAR 
court found that Allen was permitted to “vigorously cross-examine 
Smith regarding her extensive abuse of several controlled substances, 
her abuse of alcohol, her early departure from a drug treatment facility, 
and several other topics meant to impugn her credibility.” 


We read the MAR court’s findings of fact collectively as determining 
that (1) the Black Mountain Treatment Center records did not contain 
evidence indicating Smith suffered from a pertinent mental health con- 
dition, and (2) the records did not contain evidence regarding Smith’s 
substance abuse that meaningfully differed from the information Smith 
herself disclosed to the jury during her testimony. In the MAR court’s 
view, because the records did not supply an alternative basis for im- 
peaching Smith’s credibility (evidence of a pertinent mental health 
condition)—and because the other information the records contained 
was largely duplicative of Smith’s testimony (evidence of her substance 
abuse disorders)—Allen could not have been prejudiced by the trial 
court’s failure to release the records. 


We reiterate that when the MAR court has entered findings of fact in 
support of its conclusions of law, our review is limited to “determin[ing] 
whether the findings of fact are supported by evidence, whether the find- 
ings of fact support the conclusions of law, and whether the conclusions 
of law support the order entered by the trial court.” Stevens, 305 N.C. at 
720. Our inquiry does not change when, as in this case, the MAR court 
chooses to bifurcate its proceedings and first conducts a limited eviden- 
tiary hearing on a single potentially dispositive issue, as opposed to im- 
mediately conducting a full evidentiary hearing on all issues associated 
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with a claim.!2 Examining the MAR court’s findings of fact, we conclude 
that they are supported by the evidence, that the findings support the 
MAR court’s conclusions of law, and that the conclusions of law in turn 
justify the order dismissing these subclaims. 


Although Dr. Warren asserted that the treatment records contained 
information tending to show Smith suffered from a pertinent mental 
health condition, the MAR court was entitled to disbelieve his testimo- 
ny. The MAR court's contrary inference is supported by the contents of 
the records themselves, which do not contain any reference to or diag- 
nosis of any pertinent mental health disorder, even though Smith was 
examined by multiple physicians. Similarly, although the records con- 
tained information illustrating the severity and persistence of Smith’s 
substance abuse issues, the transcript of Smith’s cross-examination at 
trial supports the trial court’s finding that the jury was already aware of 
the extent of her history of chronic substance abuse issues and that the 
medical records would have merely been cumulative documentation of 
an uncontested fact. These findings support the conclusion that Allen 
“has failed to establish that the trial court’s withholding of the Black 
Mountain [Treatment Center] Records from his trial counsel and the 
State violated any of his constitutional rights or deprived Defendant of 
a fair trial.” Accordingly, we affirm the Order Granting State’s Motion 
to Dismiss Claims 3H, 3J, 3K, and a Portion of 3I of Defendant’s 
Supplemental Motion for Appropriate Relief. 


C. Ineffective assistance of counsel during the 
sentencing phase. 


[7] Allen raised three distinct IAC claims regarding the sentencing 
phase of his trial. First, in Claim VII, Allen argued that his trial counsel 
were ineffective for failing to elicit testimony from a mental health ex- 
pert to explain the significance of lay witness testimony and other evi- 
dence presented to the jury at sentencing. Second, in Claim VIII, Allen 
argued that his trial counsel were ineffective for failing to adequately 


12. Allen does argue that the MAR court erred by conducting a limited evidentiary 
hearing, instead of a full evidentiary hearing. However, Allen does not provide support for 
his contention that in conducting a limited hearing, the MAR court “deprived Allen of a 
full opportunity to support his factual allegations that he was entitled to a new trial.” Nor 
does he identify how the limited evidentiary hearing—and the MAR court’s subsequent 
request for post-hearing briefs and its allowance of the further offer of proof from Allen’s 
post-conviction counsel regarding the records from another mental health expert, Dr. 
Herfkens—purportedly fell short of what is required under N.C.G.S. § 15A-1420(c)(1)-(4). 
Accordingly, we find no merit in his contention that the MAR court’s handling of these 
subclaims violated his constitutional rights. 
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investigate and present available mitigation evidence, including by fail- 
ing to meet with and present testimony from various friends, family 
members, and acquaintances of Allen. Third, in Claim IX, Allen argued 
that his trial counsel were ineffective for failing to adequately prepare 
witnesses to testify during the sentencing hearing. In dismissing each of 
these claims, the MAR court concluded as a matter of law that Allen’s 
counsel were not deficient and that even if they were deficient, any defi- 
cient performance could not have been prejudicial. 


The familiar two-part Strickland test also applies in examining 
Allen’s sentencing-phase IAC claims. However, because the MAR court 
conducted an evidentiary hearing, our review of these claims is again 
limited to “determin[ing] whether the findings of fact are supported by 
evidence, whether the findings of fact support the conclusions of law, 
and whether the conclusions of law support the order entered by the 
trial court.” Matthews, 358 N.C. at 105-06 (quoting Stevens, 305 N.C. at 
720). Here, evidence in the record supports the MAR court’s findings of 
fact on each claim. These findings in fact in turn support the conclusion 
of law that Allen did not receive IAC at sentencing. 


Regarding Claim VII, we find dispositive the MAR court’s finding 
of fact that in retaining two mental health experts who attempted to 
examine Allen and investigate his mental health by interviewing other 
sources, Allen’s trial counsel 


made a reasonable investigation into Defendant's 
mental health and background, but Defendant’s reluc- 
tance to complete psychological testing and refusal 
to fully comply with Dr. Warren’s evaluation, coupled 
with the lack of evidence that Defendant suffered 
from a mental health disorder that would assist in 
his defense, led to [the experts] not being called as 

. mental health expert[s] at Defendant’s capital 
sentencing proceeding. Under these circumstances, 
any decision trial counsel made not to call a mental 
health expert at Defendant’s capital sentencing pro- 
ceeding was reasonable. 


A defendant’s reluctance to cooperate with a mental health profes- 
sional during sentencing does not absolve counsel of its duty to ade- 
quately investigate relevant mitigating circumstances. However, where 
the record contains no evidence tending to suggest the defendant suf- 
fers from a pertinent mental health condition and defendant’s counsel 
has retained a mental health expert who diligently attempted to elicit 
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relevant information from both the defendant and the defendant’s 
acquaintances, we cannot say that “no competent attorney” would fail 
to present evidence from the mental health expert at sentencing. Premo 
v. Moore, 562 U.S. 115, 124 (2011) (explaining that whether “no compe- 
tent attorney would think a [foregone trial strategy] would have failed 
...is the relevant question under Strickland”). 


Regarding Claim VIII, we note the MAR court’s finding that the 
additional witnesses Allen claims his counsel failed to present testimo- 
ny from 


either (1) did not know Defendant very well, (2) had 
substantial character flaws that would have weak- 
ened Defendant’s mitigation case, (3) would present 
only cumulative evidence, (4) did not present valid 
mitigating evidence, or (5) did not fit the mitigation 
strategy trial counsel chose to pursue at sentencing. 


This finding is both supported by evidence in the record and is sufficient 
to sustain the conclusion that counsel’s failure to call these witnesses 
could not have been prejudicial. 


Finally, regarding Claim IX, the findings of fact support the conclu- 
sion of law that Allen cannot prove prejudice. We affirm the MAR court’s 
conclusion that Allen failed to meet his “burden of proving by a prepon- 
derance of the evidence” that the “nature and extent of the testimony 
that” the testifying witnesses would have offered had they been better 
prepared for sentencing could reasonably have altered the outcome of 
his sentencing proceeding. Hyman, 371 N.C. at 386. Accordingly, we af- 
firm the order dismissing Allen’s claims alleging IAC during the sentenc- 
ing phase. 


III. Conclusion 


We hold that the MAR court erred in summarily dismissing Allen’s 
guilt-innocence phase IAC claims without an evidentiary hearing. 
Because Allen has presented evidence which, if proven true would en- 
title him to relief, Allen is entitled to an evidentiary hearing in accor- 
dance with the mandate of N.C.G.S. § 15A-1420(c)(1) and McHone, 348 
N.C. at 258. We also hold that the MAR court erred in dismissing Allen’s 
shackling claim as procedurally barred without conducting an eviden- 
tiary hearing to establish facts without which the claim could not fairly 
be resolved. Therefore, we vacate the portions of the MAR court’s orders 
summarily dismissing Claims II, VI, X, XI, XII and the portions of Claim 
III not addressed during the limited evidentiary hearing, and we remand 
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to the MAR court to conduct an evidentiary hearing. We affirm the MAR 
court’s order dismissing Allen’s other claims and subclaims. 


AFFIRMED IN PART; VACATED IN PART AND REMANDED. 
Justice BERGER dissenting. 


State v. McHone is the anchor to the majority’s claim that it is com- 
pelled to remand this case to the trial court for an evidentiary hear- 
ing. Contrary to the majority’s assertions, this Court did not remand 
McHone for an evidentiary hearing but rather for findings of fact based 
on materials contained in the record. See State v. McHone, 348 N.C. 254, 
259, 499 S.E.2d 761, 764 (1998). McHone, in clear and unambiguous lan- 
guage, “remand/[ed] this case to that court in order that it may make 
findings of fact, inter alia, as to whether defendant or defendant’s 
counsel was served with a copy of the original proposed order.” Jd. 
(emphasis added). It is only by virtue of the majority’s gross misread- 
ing of McHone that the stunning leap can be made from this language 
to the requirement of an evidentiary hearing in every motion for ap- 
propriate relief. 


In addition, the majority claims that McHone compels review of mo- 
tions for appropriate relief “in the light most favorable to the defendant.” 
As discussed further herein, this language cannot be found in McHone, 
N.C.G.S. § 15A-1420, or the official commentary to that section. 


The trial court here set forth detailed findings that Claims I, II, IV, 
V, VI, X, XI, and XII in defendant’s motions for appropriate relief were 
without merit, and therefore, defendant was not entitled to an evidentia- 
ry hearing. In doing so, the trial court performed the gatekeeping func- 
tion contemplated by the plain language of N.C.G.S. § 15A-1420(c) and 
discussed in McHone. The majority opinion, however, strips trial court 
judges of this important gatekeeping function. As a result, trial courts 
will now be forced to spend precious time and resources conducting 
evidentiary hearings on meritless post-conviction motions. 


In addition, the majority breathes life into defendant’s newly as- 
serted claim that he was impermissibly shackled during his trial which 
occurred nearly eighteen years ago. The trial court correctly found that 
defendant’s newly imagined claim was procedurally barred. The major- 
ity, however, grants defendant an evidentiary hearing even though there 
is no evidence that defendant was shackled during his trial, defendant 
never objected to being shackled at trial, and defendant failed to argue 
that he was impermissibly shackled in his original appeal. 
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Furthermore, the majority brings a new form of prejudice into North 
Carolina’s jurisprudence on ineffective assistance of counsel claims: 
cumulative prejudice. Never has a cumulative prejudice standard been 
enunciated by this Court in this context, even though we frequently have 
addressed Strickland and ineffective assistance of counsel claims. At 
least here, however, the majority acknowledges that their “decision to 
recognize cumulative prejudice claims is based upon our own interpre- 
tation of Strickland and IAC doctrine[.]” 


Because the majority misreads our precedent, misinterprets a 
straightforward statute, effectively rewrites post-conviction procedure 
by eliminating no-merit determinations by our trial courts, establishes 
a new standard by which any question of fact raised in a motion for ap- 
propriate relief would require a full evidentiary hearing, and introduces 
cumulative prejudice into our ineffective assistance of counsel jurispru- 
dence, I respectfully dissent. 


I. N.C.G.S. § 15A-1420 and McHone 


Criminal defendants are not entitled to an evidentiary hearing on 
every claim set forth in a motion for appropriate relief. See N.C.G.S. 
§ 15A-1420(c) (2019). 


The majority misreads the unique procedural scenario in McHone 
to support its position that any factual dispute entitles a defendant to an 
evidentiary hearing. This Court in McHone did not grant the defendant 
an evidentiary hearing as the majority imagines. McHone, 348 N.C. at 
259, 499 S.E.2d at 764. In McHone, the defendant made an oral supple- 
mental motion for appropriate relief related to an order entered in a 
prior hearing on a motion for appropriate relief. Id. at 258, 499 S.E.2d 
at 763. The defendant contended that the State had engaged in ex parte 
contact with the trial court when it submitted a proposed order deny- 
ing the prior motion for appropriate relief without forwarding a copy to 
defense counsel. Jd. The defendant asserted that the ex parte communi- 
cation violated his due process rights. Jd. The State did not counter that 
allegation in the trial court. Id. 


However, in response to the defendant’s petition for a writ of certio- 
rari with this Court, the State submitted an affidavit with a certified mail 
return receipt showing that the proposed order had been forwarded to 
defense counsel, countering the allegation raised by the defendant with 
conflicting evidence. Id. at 259, 499 S.E.2d at 763-64. 


Thus, in McHone, the defendant made a meritorious claim in the 
trial court that his due process rights had been violated. The trial court, 
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without the benefit of the affidavit provided to this Court concerning 
service of the proposed order, only had before it the defendant’s alle- 
gations concerning the purported ex parte communication. There was, 
therefore, a factual question, i.e., whether there was an ex parte com- 
munication concerning the order that could only be resolved at that time 
through hearing evidence from the State and the defendant. If the trial 
court had been presented with the affidavit from the State concerning 
service, the factual question could have been resolved without an evi- 
dentiary hearing. 


This Court acknowledged that the trial court was not obligated to 
conduct an evidentiary hearing and remanded the case to the trial court, 
not for an evidentiary hearing but for the entry of findings of fact. Id. 
at 259, 499 S.E.2d at 764. The affidavit provided by the State in its re- 
sponse to the defendant’s petition would allow the factual question to 
be resolved without an evidentiary hearing. The majority simply misap- 
prehends what took place in McHone. This Court remanded the case 
to the trial court, not for an evidentiary hearing, but for entry of find- 
ings of fact. See id. (“This Court is not the appropriate forum for resolv- 
ing issues of fact, even though the State’s affidavit was filed here. We 
therefore reverse the order of the trial court and remand this case to 
that court in order that it may make findings of fact, inter alia, as 
to whether defendant or defendant’s counsel was served with a copy of 
the original proposed order.” (emphasis added)). 


Further evidence that McHone does not support the majority’s claim 
is found in the plain language of N.C.G.S. § 15A-1420(c), which estab- 
lishes the framework by which trial courts determine whether an evi- 
dentiary hearing is appropriate. That section states: 


(1) Any party is entitled to a hearing on questions of 
law or fact arising from the motion and any support- 
ing or opposing information presented unless the 
court determines that the motion is without merit. 
The court must determine, on the basis of these 
materials and the requirements of this subsection, 
whether an evidentiary hearing is required to resolve 
questions of fact. Upon the motion of either party, 
the judge may direct the attorneys for the parties to 
appear before him for a conference on any prehear- 
ing matter in the case. 


(2) An evidentiary hearing is not required when 
the motion is made in the trial court pursuant to 
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G.S. 154-1414, but the court may hold an evidentiary 
hearing if it is appropriate to resolve questions of fact. 


(3) The court must determine the motion without an 
evidentiary hearing when the motion and support- 
ing and opposing information present only questions 
of law. The defendant has no right to be present at 
such a hearing where only questions of law are to 
be argued. 


(4) If the court cannot rule upon the motion without 
the hearing of evidence, it must conduct a hearing 
for the taking of evidence, and must make findings 
of fact. The defendant has a right to be present at the 
evidentiary hearing and to be represented by counsel. 
A waiver of the right to be present must be in writing. 


(5) If an evidentiary hearing is held, the moving party 
has the burden of proving by a preponderance of the 
evidence every fact essential to support the motion. 


(6) A defendant who seeks relief by motion for appro- 
priate relief must show the existence of the asserted 
ground for relief. Relief must be denied unless preju- 
dice appears, in accordance with G.S. 15A-1443. 


(7) The court must rule upon the motion and enter its 
order accordingly. When the motion is based upon an 
asserted violation of the rights of the defendant under 
the Constitution or laws or treaties of the United 
States, the court must make and enter conclusions 
of law and a statement of the reasons for its deter- 
mination to the extent required, when taken with 
other records and transcripts in the case, to indicate 
whether the defendant has had a full and fair hearing 
on the merits of the grounds so asserted. 


N.C.G.S. § 15A4-1420(c) (emphasis added). 


The official commentary to this section further clarifies that 


[i]t should be noted that the subsections provide for 
two types of hearings. One is the hearing based upon 
affidavits, transcripts, or the like, plus matters within 
the judge’s knowledge, to comply with the parties’ enti- 
tlement to a hearing on questions of law and fact. The 
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other is an evidentiary hearing. G.S. 15A-1420(c)(3) 
provides that if the only question is a question of law 
then the matter is to be disposed of without an evi- 
dentiary hearing. On the other hand, subdivision (4) 
makes it clear that if it is necessary to take evidence 
the court must hold an evidentiary hearing at which 
the defendant has the right to be present and to be 
represented by counsel, and the judge must make 
findings of fact... . 


Pursuant to subsections (c)(5) and (6) the mov- 
ing party has the burden of proof, by a preponderance 
of evidence, with regard to facts essential to support 
the motion. The defendant must show the existence 
of the ground and substantial prejudice must appear. 
The definition of prejudice is cross-referenced to 
G.S. 154-1443, in the Appeal Article, where the State 
rule on prejudice and the federal constitutional 
error rule are set out. 


N.C.G.S. § 154-1420, Official Commentary (2019). 


“It is well-established that the ‘ordinary rules of grammar apply when 
ascertaining the meaning of a statute, and the meaning must be con- 
strued according to the context and approved usage of the language.’ ” 
State v. Fuller, 376 N.C. 862, 867, 855 S.E.2d 260, 265 (2021) (cleaned 
up) (quoting Dunn v. Pac. Emps. Ins. Co., 332 N.C. 129, 134, 418 S.E.2d 
645, 648 (1992)). Based on the plain language of N.C.G.S. § 15A-1420(c), 
trial court judges serve as gatekeepers for meritorious motions for ap- 
propriate relief. Subsection 15A-1420(c)(1) clearly states that a defen- 
dant is only entitled to a hearing on a motion for appropriate relief if 
the trial court determines there is merit to the motion. See N.C.G.S. 
§ 15A-1420(c)(1) (“The court must determine, on the basis of these mate- 
rials and the requirements of this subsection, whether an evidentiary 
hearing is required to resolve questions of fact.”) However, a determi- 
nation of merit alone does not guarantee an evidentiary hearing. 


As stated in the official commentary, there are two types of hear- 
ings: one in which the trial court makes factual or legal determinations 
based upon the contents of the motion and supporting evidence; and 
the other, a full evidentiary hearing. The statute does not demand an 
evidentiary hearing merely because factual questions are presented in a 
defendant’s motion. Rather, after the trial court has determined that the 
motion is meritorious, the statute and the official commentary contem- 
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plate that an evidentiary hearing is to be conducted only when the trial 
court determines such a hearing is necessary. See N.C.G.S. § 15A-1420(c); 
N.C.G.S. § 154-1420, Official Commentary. Thus, an evidentiary hearing 
is only required when a party’s motion (1) has merit, and (2) the trial 
court determines that it cannot resolve the factual questions based on 
the materials provided by the moving party. 


Contrary to the majority’s holding, the trial court here was not “ob- 
ligated to conduct an evidentiary hearing[.]” The majority misreads the 
statute, skipping the merits determination and eliminating the ability for 
a trial court to resolve factual issues based upon the materials submit- 
ted without an evidentiary hearing. Instead, the majority merges the two 
inquiries required by the statute into one determination, holding that the 
statute requires an evidentiary hearing must be conducted “to resolve 
disputed issues of fact” regardless of merit. 


Moreover, the phrase “disputed issues of fact” does not appear in 
N.C.G.S. § 15A-1420(c) or the official commentary because the statute 
and official commentary clearly set forth that merit determinations and 
hearings may be conducted by the trial court to resolve factual issues 
short of an evidentiary hearing. See N.C.G.S. § 15A-1420(c)(1) (“The 
court must determine, on the basis of these materials and the require- 
ments of this subsection, whether an evidentiary hearing is required to 
resolve questions of fact.” (emphasis added)). 


Thus, a proper and complete reading of McHone clearly sets forth, 
consistent with the plain language of N.C.G.S. § 15A-1420(c), that a de- 
fendant’s motion for appropriate relief may be dismissed without an evi- 
dentiary hearing on questions of law or fact if the trial court determines 
that the defendant is entitled to no relief, i.e., that the motion has no 
merit. The majority’s misinterpretation of the statute and gross misread- 
ing of McHone impermissibly amends N.C.G.S. § 15A-1420(c) and alters 
the plain language of an otherwise straightforward statute. 


II. Standard of Review 


The majority’s misreading of McHone and N.C.G.S. § 15A-1420(c) 
also results in its application of an incorrect standard of review. By er- 
roneously stating that the summary dismissal of a MAR is reviewed de 
novo, the majority ignores our precedent and eliminates all deference 
owed to the trial court. 


The trial court’s “findings of fact are binding on this Court if they are 
supported by competent evidence and may not be disturbed absent an 
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abuse of discretion. The lower court’s conclusions of law are reviewed 
de novo.” State v. Lane, 370 N.C. 508, 517, 809 S.E.2d 568, 574 (2018) 
(cleaned up) (quoting State v. Gardner, 227 N.C. App. 364, 365-66, 742 
S.E.2d 352, 354 (2013)) (adopting the “analogous standard of review for 
a denial of a motion for appropriate relief” as the standard of review 
for denial of a motion for postconviction DNA testing “because the trial 
court sits as finder of fact in both circumstances.”). Moreover, this Court 
must refrain from reweighing the evidence and should defer to the trial 
court’s findings of fact which are “binding upon the [defendant] if they 
[a]re supported by the evidence,” even if the evidence is conflicting. 
State v. Stevens, 305 N.C. 712, 719-20, 291 S.E.2d 585, 591 (1982) (cita- 
tions omitted). Critically, where “findings are supported by the evidence 
in the record . . . it is not the duty of this Court to reweigh the evidence 
presented to the trial court.” State v. Johnson, 371 N.C. 870, 881, 821 
S.E.2d 822, 831 (2018). 


However, the trial court’s determination of merit under N.C.G.S. 
§ 15A-1420(c) is reviewed de novo. See Lane, 370 N.C. at 517, 809 S.E.2d 
at 574. 


The majority needlessly muddies the water by conflating our review 
of the trial court’s factfinding with our review of the trial court’s legal 
conclusion that a MAR is without merit. In doing so, the majority elimi- 
nates the great deference that must be afforded to the trial court’s factu- 
al determinations. See State v. Cummings, 361 N.C. 438, 447, 648 S.E.2d 
788, 794 (2007) (“A trial court abuses its discretion if its determination 
is manifestly unsupported by reason and is so arbitrary that it could not 
have been the result of a reasoned decision. In our review, we consider 
not whether we might disagree with the trial court, but whether the trial 
court’s actions are fairly supported by the record.” (cleaned up) (quot- 
ing White v. White, 312 N.C. 770, 777, 324 S.E.2d 829, 833 (1985) and 
Wainwright v. Witt, 469 U.S. 412, 434 (1985))); State v. Larrimore, 340 
N.C. 119, 134, 456 S.E.2d 789, 796 (1995) (“According, as we must, great 
deference to the findings of the trial court, we cannot find error in its 
findings of facts... .” (citations omitted)). 


Here, the majority’s broad application of de novo review ignores 
the nuance of our precedent and results in wholesale reweighing of the 
evidence. The majority further exacerbates this error by also holding 
that this evidence must be reweighed “in the light most favorable to the 
defendant[.]” This holding, as with the majority's application of de novo 
review, is without support in either our General Statutes or our caselaw. 
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Nowhere in N.C.G.S. § 15A-1420(c) is it stated that the evidence is to 
be viewed in the light most favorable to the defendant.! In fact, N.C.G.S. 
§ 15A-1420(c)(6) states, “[a] defendant who seeks relief by motion for 
appropriate relief must show the existence of the asserted ground 
for relief.” N.C.G.S. § 15A-1420(c)(6) (emphasis added). The official com- 
mentary further clarifies that 


[p]ursuant to subsections (c)(5) and (6) the moving 
party has the burden of proof, by a preponderance 
of evidence, with regard to facts essential to support 
the motion. The defendant must show the existence 
of the ground and prejudice must appear. 


N.C.G.S. § 15A-1420, Official Commentary. 


The majority contends that McHone, 348 N.C. at 258, 499 S.E.2d at 
763, supports its “light most favorable to the defendant” language. The 
entire text of page 258 is set forth as follows: 


[T]he trial court may determine that the motion “is 
without merit” within the meaning of subsection 
(c)(1) and deny it without any hearing on questions 
of law or fact. Defendant’s contention that he was 
entitled to a hearing and entitled to present evidence 
simply because his motion for appropriate relief was 
based in part upon asserted denials of his rights under 
the Constitution of the United States is without merit. 


However, defendant also contends in the present 
case that he was entitled to an evidentiary hearing 
before the trial court ruled on his motion for appro- 
priate relief as supplemented because some of his 
asserted grounds for relief required the trial court 
to resolve questions of fact. We find this contention to 
have merit. N.C.G.S. § 15A-1420(c)(1) mandates that 
“It]he court must determine . .. whether an eviden- 
tiary hearing is required to resolve questions of fact.” 
If the trial court “cannot rule upon the motion with- 
out the hearing of evidence, it must conduct a hearing 


1. Interestingly, the majority creates a standard far lower than summary judgment in 
civil procedure, even though here a jury has already determined defendant’s guilt beyond a 
reasonable doubt. The invented “in the light most favorable to the defendant” standard for 
disputed factual issues is astoundingly low. This standard is on par with notice pleading in 
civil procedure. It will be the rare attorney who fails to meet this standard for his client. 


q 101 


IN THE SUPREME COURT 325 


STATE v. ALLEN 
[378 N.C. 286, 2021-NCSC-88] 


for the taking of evidence, and must make findings 
of fact.” N.C.G.S. § 15A4-1420(c)(4). Under subsection 
(c)(4), read in pari materia with subsections (c)(1), 
(c)(2), and (c)(3), an evidentiary hearing is required 
unless the motion presents assertions of fact which 
will entitle the defendant to no relief even if resolved 
in his favor, or the motion presents only questions 
of law, or the motion is made pursuant to N.C.G.S. 
§ 154-1414 within ten days after entry of judgment. 


At the 9 December 1996 hearing, defendant con- 
tended for the first time that in August 1996, the State 
had sent to the trial court a proposed order denying 
defendant’s original motion for appropriate relief 
without providing defendant with a copy. This matter 
was not raised or referred to in defendant’s original 
or supplemental motion for appropriate relief. During 
the 9 December 1996 hearing, the State acknowledged 
that it did send a proposed order to the trial court and 
that the trial court signed the State’s proposed order 
dismissing defendant’s original motion for appropri- 
ate relief. Defendant contended at the 9 December 
hearing that since neither he nor his counsel were 
served with a copy of the proposed order, the State 
had engaged in an improper ex parte communication 
with the trial court in violation of his rights to due pro- 
cess under the state and federal constitutions. Thus, 
during the 9 December 1996 hearing, defendant orally 
moved for the first time to have the August 1996 order 
denying his original motion for appropriate relief 
vacated because of the ex parte contact. The trial 
court summarily denied that motion and entered its 
9 December 1996 order denying defendant’s motion 
for appropriate relief as supplemented. 


McHone, 348 N.C. at 257-58, 499 S.E.2d at 763 (second and third altera- 
tions in original) (citation omitted) (quoting N.C.G.S. § 15A-1420(c)(1) 
(1997)). As one can plainly see, there is no language or inference which 
could be drawn from this passage in McHone that supports the major- 
ity’s assertion that we view the evidence in the light most favorable to 
the defendant when reviewing a summary denial of a MAR. 


Additionally, the approach implemented by the majority deviates 
from other areas of our caselaw which mandate that when a party 
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makes a motion, we view the evidence in the light most favorable to the 
nonmoving party. See State v. McNeil, 359 N.C. 800, 804, 617 S.E.2d 271, 
274 (2005) (stating that when a defendant makes a motion to dismiss, 
“ Tt]he reviewing court considers all evidence in the light most favor- 
able to the State, and the State receives the benefit of every reasonable 
inference supported by that evidence.’ ” (quoting State v. Garcia, 358 
N.C. 382, 412-18, 597 S.E.2d 724, 746 (2004))); Dalton v. Camp, 353 N.C. 
647, 651, 548 S.E.2d 704, 707 (2001) (“When considering a motion for 
summary judgment, the trial judge must view the presented evidence in 
alight most favorable to the nonmoving party.” (citation omitted)); State 
v. James, 321 N.C. 676, 686, 365 S.E.2d 579, 586 (1988) (“In ruling upon a 
motion to dismiss, the trial court must consider the evidence in the light 
most favorable to the State, allowing every reasonable inference to be 
drawn therefrom.” (citation omitted)). 


The majority's improper application of de novo review eliminates 
the great deference that should be afforded to the trial court’s fac- 
tual determinations, and the majority’s improper reweighing of the 
evidence nullifies the trial court’s merit determination under N.C.G.S. 
§ 15A-1420(c). Further, when combined with the majority’s assertion that 
we must view the evidence in the light most favorable to the defendant, 
the majority runs afoul of the plain reading of N.C.G.S. § 15A-1420(c) by 
eliminating any burden for the defendant other than providing notice to 
the State. 


III. Ineffective Assistance of Counsel 


Defendant filed an MAR and SMAR asserting ineffective assistance 
of counsel (IAC), among other claims. The trial court found no merit 
pursuant to N.C.G.S. § 154-1420 and denied defendant’s claims of IAC 
without an evidentiary hearing. Defendant contends, and the majority 
agrees, that he was entitled to an evidentiary hearing on his IAC claims. 


A defendant’s claim for IAC must satisfy the two prongs of Strickland 
v. Washington, 466 U.S. 668 (1984). First, the defendant must show that 
counsel’s performance was deficient. Id. at 687. “Deficient performance 
may be established by showing that counsel's representation fell below 
an objective standard of reasonableness.” State v. Allen, 360 N.C. 297, 
316, 626 S.E.2d 271, 286 (cleaned up) (quoting Wiggins v. Smith, 539 
U.S. 510, 521 (2003)), cert. denied, 549 U.S. 867 (2006). Second, the de- 
fendant must show that counsel’s deficient performance was prejudi- 
cial to his defense. Strickland, 466 U.S. at 692. “Generally, to establish 
prejudice, a defendant must show that there is a reasonable probability 
that, but for counsel’s unprofessional errors, the result of the proceed- 
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ing would have been different. A reasonable probability is a probability 
sufficient to undermine confidence in the outcome.” Allen, 360 N.C. at 
316, 626 S.E.2d at 286 (cleaned up) (quoting Wiggins, 539 U.S. at 534). 
When assessing reasonableness, a reviewing court considers “whether 
counsel's assistance was reasonable considering all the circumstances.” 
Strickland, 466 U.S. at 688. 


Describing the hurdle that defendants must overcome to prevail on 
an IAC claim, this Court has stated that trial “[c]ounsel is given wide 
latitude in matters of strategy, and the burden to show that counsel’s 
performance fell short of the required standard is a heavy one for defen- 
dant to bear.” State v. McNeill, 371 N.C. 198, 218-19, 813 S.E.2d 797, 812 
(2018) (alteration in original) (quoting State v. Fletcher, 354 N.C. 455, 
482, 555 S.E.2d 534, 551 (2001)). Decisions concerning trial strategy “are 
not generally second-guessed by this Court.” State v. Prevatte, 356 N.C. 
178, 236, 570 S.E.2d 440, 472 (2002), cert. denied, 538 U.S. 986 (2003) 
(citation omitted). 


Reading the majority opinion, defendant’s brief, and listening to de- 
fendant’s oral argument, one could easily conclude that defendant’s two 
attorneys were grossly incompetent and ill-equipped to handle a murder 
trial. In reality, the two attorneys who represented defendant at trial, 
Carl Atkinson and Pierre Oldham, had represented at least twenty-five 
capital-eligible defendants prior to their representation of defendant. 
Neither attorney had ever been disciplined by the State Bar or found to 
have provided IAC. 


Atkinson testified at the evidentiary hearing related to the sentenc- 
ing phase that he frequently consulted with the Center for Death Penalty 
Litigation about defendant’s case.” Atkinson stated that his purpose in 
“dealing with the Center for Death Penalty Litigation was to get any help 
[he] could in addressing [defendant’s] case.” Atkinson discussed poten- 
tial experts with the capital defender, and Atkinson testified that “every 
time I needed a recommendation of that nature I went to the Center 
for Death Penalty Litigation.” According to Atkinson, the Center for 
Death Penalty Litigation “basically believed that [defendant was] like- 
ly to be convicted” and that the attorneys should focus on mitigation 
at sentencing. 


Atkinson also attended the “Capital College.” According to Atkinson, 
this was a group of experts from the Center for Death Penalty Litigation 


2. The Center for Death Penalty Litigation represents defendant, and they argue that 
the attorneys who sought their advice were ineffective at trial. 
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and the Academy of Trial Lawyers who met with attorneys handling 
capital cases. During four days of meetings, attorneys would “present 
. .. discovery information, all [the] materials to them,” and the experts 
would “go through a process of developing [the] case.” Atkinson pre- 
sented defendant’s case to this group of experts. 


In addition, defendant attached to his motion for appropriate relief 
an affidavit from Oldham. Oldham’s affidavit stated, in relevant part, 
the following: 


3. After being assigned to the case, [co-counsel] and 
I pursued discovery from the District Attorney 
and law enforcement agencies. I recall that from the 
very beginning, we believed that the chief prosecu- 
tion witness, Vanessa Smith, who claimed to be an 
eyewitness to the murder, was not telling the truth 
in her various statements to law enforcement. I also 
recall that the State’s case was based almost entirely 
on her testimony. 


5. I do not recall [co-counsel] and me making any stra- 
tegic decisions concerning the evidence discussed in 
Claim II of the MAR and SMAR. For example, J do 
not recall an individual named Troy Spencer contact- 
ing either [co-counsel] or me prior to trial. If I had 
known, however, that he claimed that Vanessa Smith 
had confessed to planning the murder of Christopher 
Gailey, and that she had shot and killed him, I would 
have contacted him, conducted a thorough investiga- 
tion of his statements, and considered calling him in 
the guilt phase of the trial. 


6. Although I recall our private investigator looking 
for Mr. Allen’s long-time friend, Christina Fowler, J do 
not recall that he ever found her, or that he learned 
from her that Scott Allen spent most of the night of the 
murder at her house. Had [co-counsel] and I known 
that, we would have conducted additional investiga- 
tion of the alibi evidence andconsidered calling her 
as a defense witness in the guilt phase of the trial. J 
do not recall making any strategic decision not to call 
Ms. Fowler as a witness in either phase of the trial. 
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7. Similarly, J do not recall [co-counsel] and me mak- 
ing any strategic decisions to limit the cross-examina- 
tion of the State’s witnesses, including Vanessa Smith. 
... We did not have an expert crime scene analyst 
to assist our understanding of the crime scene, or to 
help us use that information to impeach Ms. Smith’s 
story of the crime. ... 


8. I have no recollection of a strategic decision not 
to call a mental health expert to testify during either 
phase of the trial... . 


9. I also have no recollection of making a strategic 
decision to limit our investigation of possible other 
suspects in the case. I do not recall the evidence of 
other suspects set forth in Mr. Allen’s Claim XI, and 
do not recall anything about other individuals with a 
motive to harm Gailey, or their whereabouts on the 
night of the murder. 


(Emphases added.) 


The majority finds that Oldham’s affidavit, littered with statements 
that he does not remember what took place, serves as “direct evidence” 
that “directly undercuts” the MAR court’s finding that counsel made a 
strategic decision. However, Oldham’s affidavit fails to shed any light 
on defendant’s claim of ineffective assistance of counsel. The majority 
nevertheless uses this as the starting point for a chain of assumptions 
and speculation that it claims provides the factual predicate to an evi- 
dentiary hearing. This is in the face of the sworn testimony at trial and 
defense counsels’ reasonable and clearly stated trial strategy of casting 
doubt on Vanessa Smith’s credibility. 


Defendant here had the benefit of two experienced attorneys at trial 
who made the reasonable decision to focus on the credibility of one of 
the State’s witnesses. The attorneys sought advice on strategy and the 
use of expert witnesses from the Center for Death Penalty Litigation and 
experts in the field of capital litigation. These experts were confident 
that defendant would be convicted of capital murder and that defense 
counsels’ best strategy to avoid a death sentence for defendant related 
to mitigation evidence during the sentencing phase. 


Now, nearly eighteen years after his conviction, the Center for Death 
Penalty Litigation claims the attorneys they coached were ineffective 
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because they did not consult a crime scene expert. However, as the trial 
court found: 


51. Defendant also contends that trial counsel was 
ineffective for failing to call an expert crime scene 
analyst to testify regarding alleged discrepancies 
between Smith’s testimony and the physical evidence 
found at the location of Gailey’s murder. (SMAR pp. 
12-15) In support of this contention, Defendant pres- 
ents the affidavit and report of Gregg O. McCrary 
(“McCrary”), a post-conviction crime scene analyst 
... . However, McCrary’s report is based upon the 
assumption that “[t]he only link between Scott Allen 
and the murder of Christopher Gailey are the allega- 
tions made by Ms. Smith.” (SMAR Ex. B of Ex. 41 p. 
12) This assumption is faulty as belied by the record. 


52. Several other witnesses corroborated Defendant’s 
involvement in the murder. Absent from McCrary’s 
analysis and report are the trial testimony of Harold 
Blackwelder (“Blackwelder”), Jeffrey Page (“Page”), 
and Coy Honeycutt (“Honeycutt”). (See SMAR Ex. 
41) At Defendant’s trial, Blackwelder testified that 
Defendant and Smith arrived at a cookout... on 
10 July 1999. (T pp. 1748-49) As soon as Defendant 
and Smith arrived, Blackwelder went outside and 
saw a white pickup truck matching the description of 
Gailey’s truck provided by Johnson earlier in the trial. 
(See T p. 1749-50; T pp. 1464-65) .... 


53.... Defendant told Page that after Defendant shot 
the fellow, he “heard the boy groaning, and he also 
stated that he would throw a rock and when that rock 
would hit the ground the fellow thought that it was 
him and the fellow had a gun undoubtedly and went 
to shooting.” (T p. 1781). ... Also, Defendant told Page 
“that the reason he shot that boy [was] because he 
thought that boy was going to rat him off because 
he was an escapee from Troy prison.” (T p. 1785).... 


54... . [A]ny alleged deficiency of trial counsel and 
prejudice resulting therefrom regarding counsel’s 
failure to call a crime scene analyst must be viewed 
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in light of Defendant’s subsequent statements and 
actions that link him to Gailey’s murder. 


56. Here, the record supports the conclusion that trial 
counsels’ apparent decision to focus on the doubt 
created by Smith’s gaps in memory, addiction and 
use of controlled substances on the date of Gailey’s 
death, and failure to maintain a cohesive timeline, 
rather than attempting to prove Defendant’s inno- 
cence through the use of a crime scene analyst was 
a sound tactical decision. In light of the inculpatory 
statements Defendant made to Page . . . trial coun- 
sels’ failure to call an expert crime scene analyst to 
testify was not an objectively unreasonable decision. 
Additionally, Defendant has failed to show that he 
suffered any prejudice from trial counsels’ failure 
to call a crime scene analyst because Defendant’s 
statements to Page, possession of Gailey’s truck so 
soon after Gailey’s demise, and willingness to sell the 
truck for a price far below the fair market value all 
tended to demonstrate evidence of Defendant’s guilt. 
Therefore, Defendant has failed to show that trial 
counsel deficiently represented Defendant by com- 
mitting an objectively unreasonable error or that trial 
counsels’ representation so prejudiced the defense 
as to deprive Defendant of a fair trial whose result 
was reliable. 


These findings of fact were supported by the evidence presented at 
trial. The majority gives greater weight to the contrary conclusion in the 
McCrary Report than it does to the sworn testimony provided at trial. In 
fact, at trial, Blackwelder testified that defendant arrived at a cookout 
with a white pickup truck matching the description of Gailey’s truck. 
Defendant told Page that he shot someone in the Uwharrie National 
Forest and “heard the boy groaning, and he also stated that he would 
throw a rock and when that rock would hit the ground the fellow thought 
that it was him and the fellow had a gun undoubtedly and went to shoot- 
ing.” Defendant also told Page that “the reason he shot that boy [was] 
because he thought that boy was going to rat him off because he was an 
escapee from Troy prison.” Page testified that defendant offered to sell 
him the truck, matching the description of Gailey’s, at significantly less 
than fair market value. 
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Based upon this evidence presented at trial, we cannot say that the 
trial court erred in finding that “trial counsels’ failure to call a crime 
scene analyst” was not an objectively unreasonable decision. See 
Harrington v. Richter, 562 U.S. 86, 106-07 (2011) (finding that counsel’s 
decisions to forgo the use of experts can be reasonable because counsel 
was “entitled to formulate a strategy that was reasonable at the time 
and to balance limited resources in accord with effective trial tactics 
and strategies.”). Accordingly, the trial court did not abuse its discretion 
by resolving the factual issues based upon the evidence presented by 
defendant and did not err in determining that defendant’s IAC claim was 
without merit. 


It should be noted that the majority states that they considered all of 
defendant’s guilt-innocence claims in their entirety. In reality, the major- 
ity only considered the above crime-scene-investigation claim. Rather 
than addressing defendant’s other four claims (Claims III, VI, X, and 
XI) to determine whether an evidentiary hearing is required, the major- 
ity simply states that “[h]aving already determined that the MAR court 
erred in summarily denying one of [defendant’s] IAC claims, we need not 
address his other claims here[.]” Nowhere in N.C.G.S. § 15A-1420 or our 
caselaw is it stated that if an evidentiary hearing should have been held 
on one claim, it must be held on all other claims. It is curious that the 
majority holds that summary dismissal of defendant’s claims was error, 
yet summarily grants an evidentiary hearing for defendant’s claims with- 
out analysis and in the face of binding findings of fact by the trial court. 


IV. Shackling Claim 


In Claim XII of his SMAR, defendant alleged that he was imper- 
missibly shackled in the presence of the jury without justification in 
violation of his statutory and constitutional rights. In support of his 
claim, defendant produced information from two jurors and from one 
alternate juror. 


The State argued, and the MAR court agreed, that defendant’s claim 
was procedurally barred under N.C.G.S. § 15A-1419(a)(8) because he was 
in an adequate position to raise the issue on direct appeal but failed to 
do so. In the alternative, the MAR court concluded that even if defen- 
dant’s shackling claim was not procedurally barred, it was meritless. 


Under both the North Carolina Constitution and the United States 
Constitution, a defendant may not be visibly shackled in the court- 
room in the presence of the jury unless there is a special need for re- 
straints specific to the defendant. See State v. Tolley, 290 N.C. 349, 367, 
226 S.E.2d 353, 367 (1976); see also Deck v. Missouri, 544 U.S. 622, 626 
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(2005) (“The law has long forbidden routine use of visible shackles dur- 
ing the guilt phase; it permits a State to shackle a criminal defendant 
only in the presence of a special need.”). Consistent with this consti- 
tutional rule, N.C.G.S § 15A-1031 permits a trial court judge to order a 
defendant restrained in court only when doing so is “reasonably neces- 
sary to maintain order, prevent the defendant’s escape, or provide for 
the safety of persons[,]” and only then after the judge “[e]nter[s] in the 
record out of the presence of the jury and in the presence of the person 
to be restrained and his counsel, if any, the reasons for” imposing the re- 
straints and after giving the defendant an opportunity to be heard on the 
matter. N.C.G.S. § 154-1031 (2019). Typically, adherence to this manda- 
tory statutory procedure ensures that evidence of a defendant’s shack- 
ling appears in the record and transcript of trial, enabling the defendant 
to challenge the judge’s decision to impose restraints on direct appeal. 


In this case, there is no evidence in the record or transcript sug- 
gesting that defendant was restrained during trial. The trial court did 
not enter factual findings as would have been required prior to ordering 
defendant shackled under N.C.G.S § 15A-1031. Defendant did not object 
or otherwise note that he was restrained in a manner visible to the jury. 


Relying principally on our decision in State v. Hyman, 371 N.C. 
363, 817 S.E.2d 157 (2018), defendant contends that his failure to raise 
any objection to the purported shackling at trial does not preclude 
post-conviction review. He argues that the procedural bar does not apply 
when the record is completely silent as to whether the alleged shackling 
did or did not occur, because when the record is silent, the defendant is 
not “in a position to adequately raise the ground or issue underlying the 
[MAR claim]” within the meaning of N.C.G.S. § 15A-1419(a)(8). 


This case is distinguishable from Hyman. In Hyman, we held that 
a defendant was not procedurally barred from raising an IAC claim on 
post-conviction review, even though he had not raised the claim on di- 
rect appeal. Hyman, 371 N.C. at 385, 817 S.E.2d at 171. The defendant’s 
IAC claim challenged his attorney’s failure to withdraw from repre- 
senting him during trial. Id. at 367-68, 817 S.E.2d at 161. The attorney 
worked at a law firm that had previously represented a witness at the 
defendant’s trial whose testimony inculpated the defendant. Jd. During 
cross-examination, an exchange between counsel and the inculpating 
witness suggested the witness had previously conveyed a different ac- 
count of the events in question than the one the witness was offering 
at trial. Id. at 365-66, 817 S.E.2d at 160. The defendant argued that his 
attorney should have withdrawn from the representation and testified 


q 123 


q 124 


334 IN THE SUPREME COURT 


STATE v. ALLEN 
[3878 N.C. 286, 2021-NCSC-88] 


regarding the contents of this alleged conversation. Jd. at 367-68, 817 
S.E.2d at 161. 


We explained that in order to prove his attorney rendered IAC, the 
defendant was required to prove numerous facts, including (1) that 
the alleged pretrial conversation between the witness and the defen- 
dant’s attorney had in fact occurred, (2) that during the conversation 
the witness made statements inconsistent with his trial testimony, (3) 
that the attorney did not have a strategic reason for failing to withdraw 
from representing the defendant, and (4) that the testimony the attorney 
would have been able to deliver would have benefitted the defendant. 
Id. at 384-85, 817 S.E.2d at 170-71. Because “[t]he record developed at 
trial did not contain any information affirmatively tending to show” any 
of those facts, we concluded that the record did not “contain[ | sufficient 
information to permit the reviewing court to make all the factual and 
legal determinations necessary to allow a proper resolution of the claim 
in question.” Id. at 383-84, 817 S.E.2d at 170. We thus held that the pro- 
cedural bar provided for in N.C.G.S. § 15A-1419(a)(8) did not apply. Id. 
at 385, 817 S.E.2d at 171. 


The distinction between this case and Hyman is rooted in a ba- 
sic difference between an impermissible shackling claim and an IAC 
claim. To prevail on an impermissible shackling claim, a threshold 
fact must first be established: that the defendant was shackled at trial. 
Absent some indication in the record or transcript that the defendant 
was shackled, it is appropriate to presume that the defendant was not 
shackled. In the rare case where the defendant is shackled at trial but 
the shackling is not reflected in the record—because the trial court 
has failed to adhere to the constitutionally necessary procedural safe- 
guards codified in N.C.G.S § 15A-1031—the defendant possesses all of 
the information necessary to cure that deficiency, as the defendant 
knows whether he or she has been subjected to restraints during trial. 


By contrast, the same is not true when a defendant brings an IAC 
claim on direct appeal. On direct appeal, even a fully developed record 
will generally fail to contain information without which the claim cannot 
be adjudicated. When that occurs, the defendant is typically not in a po- 
sition to fill the necessary gaps in the record. Resolving an IAC claim fre- 
quently requires information that necessarily is not a part of the record 
at trial, namely whether trial counsel made a conscious choice to pursue 
a given strategy, why that strategy was chosen, and whether that choice 
was reasonable. Thus, “because of the nature of IAC claims, defendants 
likely will not be in a position to adequately develop many IAC claims on 
direct appeal.” State v. Fair, 354 N.C. 131, 167, 557 S.E.2d 500, 525 (2001). 
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When presented with a “prematurely asserted” IAC claim, the court 
“shall dismiss those claims without prejudice to the defendant's right to 
reassert them during a subsequent MAR proceeding.” Id.; see also State 
v. Hyatt, 355 N.C. 642, 668, 566 S.E.2d 61, 78 (2002) (dismissing without 
prejudice IAC claim that is “suggested by the record but [is] insufficient- 
ly developed for review”); State v. Watts, 357 N.C. 366, 378, 584 S.E.2d 
740, 749 (2003) (concluding that defendant did not waive IAC claim 
because “there are evidentiary issues which may need to be developed 
before defendant will be in a position to adequately raise his potential 
IAC claim”). 


However, the nature of shackling claims renders them usually sus- 
ceptible to direct review. Accordingly, Hyman is fully consistent with 
application of the procedural bar under the circumstances of this case. 
See N.C.G.S. § 154-1415, Official Commentary (2019) (“It should also be 
taken into account with the latter consideration that additional finality 
has been added in G.S. 15A-1419 by making it clear that there is but one 
chance to raise available matters after the case is over, and if there has 
been a previous assertion of the error, or opportunity to assert the error, 
by motion or appeal, a later motion may be denied on that basis.”); see 
also N.C.G.S. § 15A-1419, Official Commentary (2019) (“[O]nce a mat- 
ter has been litigated or there has been opportunity to litigate a matter, 
there will not be a right to seek relief by additional motions at a later 
date. Thus, this section provides, in short, that if a matter has been de- 
termined on the merits upon an appeal, or upon a post-trial motion or 
proceeding, there is no right to litigate the matter again in an additional 
motion for appropriate relief. Similarly, if there has been an opportunity 
to have the matter considered on a previous motion for appropriate re- 
lief or appeal the court may deny the motion for appropriate relief.”). 


V. Cumulative Error 


Next, defendant claims that his alleged IAC claims in his MAR and 
SMAR amount to cumulative error. The majority rejects our jurispru- 
dence in this area, and the MAR court’s conclusion that cumulative 
error does not apply to IAC claims. While the trial court correctly rec- 
ognized that such a claim has never been sanctioned by this Court, 
the majority now proclaims that the “decision to recognize cumulative 
prejudice claims is based upon our own interpretation of Strickland 
and IAC doctrine.” 


While the majority cites to State v. Thompson, 359 N.C. 77, 604 
S.E.2d 850 (2004); Williams v. Taylor, 529 U.S. 362 (2000); and State 
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v. Lane, 271 N.C. App. 307, 844 S.E.2d 32 (2020), those cases do not sup- 
port the proposition that cumulative error applies to IAC claims. 


Once again, the majority misreads our precedent. Thompson mere- 
ly reiterated a single argument the defendant was attempting to make 
and did not recognize nor adopt the defendant’s position on cumula- 
tive prejudice for IAC claims. See Thompson, 359 N.C. at 121-22, 604 
S.E.2d at 880. Furthermore, the majority incorrectly asserts that the 
Supreme Court of the United States recognized cumulative prejudice for 
IAC claims in Williams. In Williams, the Supreme Court referred to the 
cumulation of “the totality of the available mitigation evidence . . . in re- 
weighing it against the evidence in aggravation” and not, as the majority 
mistakenly asserts, to cumulative error in IAC claims. Williams, 529 U.S. 
at 397-98. 


Lastly, the majority employs a North Carolina Court of Appeals 
case, Lane, for the proposition that “courts can consider the cumula- 
tive effect of alleged errors by counsel.” Lane, 271 N.C. App. at 316, 844 
S.E.2d at 40. However, Court of Appeals precedent is not binding upon 
this court. See State v. Steen, 376 N.C. 469, 497, 852 S.E.2d 14, 33 (2020) 
(Earls, J., concurring in result in part and dissenting in part) (“The ma- 
jority also cites a number of cases from the Court of Appeals; however, 
‘precedents set by the Court of Appeals are not binding on this Court.’ ” 
(quoting Mazza v. Med. Mut. Ins. Co., 311 N.C. 621, 631, 319 S.E.2d 217, 
223 (1984))). At no point in our precedent has this Court applied cumula- 
tive error to IAC claims, and we should decline to do so now. 


VI. Conclusion 
For the reasons stated herein, I respectfully dissent.? 


Chief Justice NEWBY and Justice BARRINGER join in this dissent- 
ing opinion. 


3. As to those instances where the majority upholds the trial court’s order, I concur 
in the result only. 
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STATE OF NORTH CAROLINA 
v. 
SHANNA CHEYENNE SHULER 


No. 187PA20 
Filed 13 August 2021 


Constitutional Law—right to silence—notice of intent to raise 
affirmative defense—preemptive impeachment by State 
—unconstitutional 

Defendant’s pretrial notice of intent to raise the affirmative 
defense of duress, given in a methamphetamine trafficking prosecu- 
tion to comply with N.C.G.S. § 15A-905(c)(1), did not cause the for- 
feiture of her Fifth Amendment right to silence, and the State should 
not have been permitted to preemptively impeach her—by asking 
a police detective whether defendant made any statements about 
another man who had just been arrested when she handed over the 
drugs—during its case-in-chief when she had not testified at that 
point in the trial. 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous decision of the Court of Appeals, 270 N.C. App. 799 (2020), finding 
no error after appeal from a judgment entered on 31 October 2018 by 
Judge William H. Coward in Superior Court, Haywood County. Heard in 
the Supreme Court on 18 May 2021. 


Joshua Stein, Attorney General, by Brent D. Kiziah, Assistant 
Attorney General for the State-appellee. 


W. Michael Spivey for defendant-appellant. 


HUDSON, Justice. 


Here we must decide whether a criminal defendant forfeits her Fifth 
Amendment right to silence when she gives pretrial notice of her intent to 
offer the affirmative defense of duress under N.C.G.S. § 15A-905(c)(1). We 
conclude that the defendant does not forfeit that right, and that regardless, 
the State may not preemptively impeach a defendant during its case-in- 
chief. Accordingly, we reverse and remand to the Court of Appeals. 
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I. Factual and Procedural Background 


On 2 March 2017, Chief of Police Russell Gilliland and Detective 
Brennan Regner of the Maggie Valley Police Department responded to 
a reported disturbance at a motel involving people in a Ford Fusion. 
The officers located the car, approached a man standing next to the 
car, and learned that the man was Joshua Warren. After determining 
that there was an outstanding warrant for his arrest, they arrested him 
and searched him and he was transferred to the detention facility by 
another officer. 


Chief Gilliland and Detective Regner then approached defendant, 
Shanna Cheyenne Shuler, who was the driver of the car and asked her 
for identification. They determined that she also had an outstanding 
warrant for her arrest. The officers asked defendant if she had “anything 
on her.” She was hesitant, but upon being asked again, defendant pulled 
out a bag “containing a leafy substance.” The officers asked again if she 
had any other substances and warned her that if she arrived at the de- 
tention facility in possession of illegal substances she could be charged 
with additional crimes. She then pulled a “clear baggie of crystal-like 
substance out of her bra.” 


Defendant was charged with felony trafficking in methamphetamine 
and with misdemeanor simple possession of marijuana. Prior to trial, 
defendant filed a notice of her intent to rely upon the affirmative defense 
of duress pursuant to N.C.G.S. § 15A-905(c)(1). In its entirety, the notice 
stated the following: 


Now comes the Defendant, by and through her attor- 
ney, Joel Schechet and, in accordance with N.C.G.S. 
§ 15A-905(c), gives notice of the following defense: 


1. Duress 


At trial, Detective Regner testified for the State during its case-in- 
chief. The State asked Detective Regner if defendant made “any state- 
ments” about Joshua Warren when she handed over the substances in 
her possession. Defense counsel objected, and the trial court overruled 
the objection. Detective Regner then testified: “No, ma’am. She made 
no—no comment during that one time.” 


Defense counsel asked for the trial court to excuse the jury and 
then moved for a mistrial arguing that the State’s question had “solic- 
ited an answer highlighting [defendant’s] silence at the scene.” The trial 
court conducted a voir dire to determine the admissibility of Detective 
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Regner’s testimony. Ultimately, the trial court allowed the State to ask 
the question again when the jury returned. 


After the State’s case-in chief, defense counsel gave its opening 
statement. Defendant then took the witness stand to testify in her own 
defense. At the close of all the evidence, the trial court instructed the 
jury on the defense of duress. Ultimately, the jury found defendant guilty 
of both charges. Defendant appealed to the Court of Appeals. 


The Court of Appeals unanimously found no error in the jury’s ver- 
dicts or in the judgment concluding that because defendant gave notice 
of her intent to assert the affirmative defense of duress before she testi- 
fied, the trial court did not err in admitting Detective Regner’s testimony 
of defendant’s silence during the State’s case-in-chief. State v. Shuler, 
270 N.C. App. 799, 805 (2020). Defendant petitioned our Court for discre- 
tionary review. We allowed her petition on 15 December 2020 to review 
the single issue presented by defendant in her petition and stated here: 


Did the Court of Appeals err by holding that a defen- 
dant who exercises their Fifth Amendment right to 
silence forfeits that right if they comply with N.C.G.S. 
§ 15A-905(c)(1) and give notice of intent to offer an 
affirmative defense? 


II. Standard of Review 


“It is well settled that de novo review is ordinarily appropriate in 
cases where constitutional rights are implicated.” State v. Diaz, 372 N.C. 
493, 498 (2019) (quoting Piedmont Triad Reg’l Water Auth. v. Sumner 
Hills Inc., 353 N.C. 348, 348 (2001)). Here, defendant’s Fifth Amendment 
right to silence is implicated. Accordingly, we review the decision of the 
Court of Appeals de novo. 


Ii. Analysis 


Defendant argues that the Court of Appeals erred when it held that 
her compliance with N.C.G.S. § 15A-905(c)(1), which required her to give 
pre-trial notice of her intent to raise the affirmative defense of duress, 
resulted in her forfeiting her ability to assert her Fifth Amendment right 
to silence such that the State could offer evidence of her silence during 
its case-in-chief. The State argues that the testimony on defendant’s si- 
lence elicited during its case-in-chief was admissible for the purposes of 
impeaching defendant’s credibility as a witness. 


This Court has said, “[t]he primary purpose of impeachment is to 
reduce or discount the credibility of a witness for the purpose of induc- 
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ing the jury to give less weight to [her] testimony.” State v. Ward, 338 
N.C. 64, 97 (1994) (quoting State v. Looney, 294 N.C. 1, 15 (1978)). At the 
time of Detective Regner’s testimony, defendant’s silence could not have 
achieved the purpose of impeaching defendant’s credibility as a witness 
since defendant had not yet testified. The State cannot preemptively im- 
peach a criminal defendant by anticipating that the defendant will testify 
because of defendant’s constitutional right to decide not to be a witness. 


During oral arguments before this Court, the State conceded that 
it found no authority for the proposition that a defendant may be im- 
peached prior to testifying. Instead, the State argued that we should cre- 
ate an exception to the rule against preemptive impeachment. According 
to the State, because defendant here “clearly showed” that she intend- 
ed to testify by giving pre-trial notice of a duress defense, Detective 
Regner’s testimony was admissible for impeachment purposes prior to 
defendant’s testimony. We disagree. 


Giving pre-trial notice of a duress defense does not compel a defen- 
dant to testify on her own behalf, nor does it “clearly show[ ]” she intend- 
ed to do so. A criminal defendant retains the right to choose whether 
or not to testify at all times up until she actually takes the stand. U.S. 
Const. amend. V (“No person . . . shall be compelled in any criminal case 
to be a witness against himself... .”); see also N.C. Const. art. I, § 23; 
N.C.G.S. § 8-54 (2019); State v. Kemmerlin, 356 N.C. 446, 481 (2002) (“A 
criminal defendant may not be compelled to testify .. . .” (quoting State 
v. Bayman, 336 N.C. 748, 758 (1994))). Permitting the State to introduce 
evidence to impeach defendant’s credibility before she takes the stand 
would invariably put before the jury evidence that is probably prejudi- 
cial to defendant. That prejudicial evidence would never become admis- 
sible if defendant ultimately decided to invoke her Fifth Amendment 
right not to testify. The safest means of preventing the eventuality that 
the jury would hear prejudicial, inadmissible evidence is for this Court 
to hold that evidence offered to impeach a criminal defendant’s credibil- 
ity as a witness is not admissible until she actually testifies. The State’s 
argument that we can presume from defendant’s pretrial notice of her 
duress defense that defendant “clearly showed” an intent to testify such 
that impeachment evidence was admissible during the State’s case-in- 
chief does not appropriately recognize or protect the defendant’s Fifth 
Amendment right to choose whether or not to testify. Accordingly, we 
decline to adopt the State’s proposed approach. 


The State also argues extensively in its brief that because defen- 
dant’s silence occurred before she was given the Miranda warning, evi- 
dence of her silence is admissible to impeach her credibility as a witness. 
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However, of the cases cited by the State in which evidence of a defen- 
dant’s silence was admissible for impeachment purposes, the evidence 
was always used to impeach the credibility of a witness who had taken 
the stand to testify or to rebut testimony elicited by defense counsel on 
cross-examination. Because the evidence at issue here was offered to 
impeach a defendant who had not taken the stand and was not used for 
the purposes of rebuttal those cases do not apply.! 


We hold that when defendant gave pre-trial notice of her intent to 
invoke an affirmative defense under statute, she does not give up her 
Fifth Amendment right to remain silent or her Fifth Amendment right 
to not testify, and the State was not permitted to offer evidence to im- 
peach her credibility when she had not testified. Here, at the time the 
State elicited the impeachment testimony, defendant had not testified 
and retained her Fifth Amendment right not to do so. Thus, it was error 
to admit Detective Regner’s testimony into evidence. 


Defendant properly preserved this error by objecting to it and 
receiving a ruling from the trial court thereon. Therefore, on appeal, 
the reviewing court must determine whether such error was harmless 
beyond a reasonable doubt. N.C.G.S. § 15A-1443(b) (2019); State 
v. Lawrence, 365 N.C. 506, 512-13 (2012). The Court of Appeals did 
not address whether the error was harmless, and the parties did not 
thoroughly brief this issue to our Court. Therefore, we remand to 
the Court of Appeals to determine whether the erroneously admitted 
testimony was harmless beyond a reasonable doubt. 


IV. Conclusion 


In conclusion, we reverse the decision of the Court of Appeals and 
hold that a defendant does not forfeit their Fifth Amendment right to 
silence if they comply with N.C.G.S. § 15A-905(c)(1) and give notice of 
intent to offer an affirmative defense. Furthermore, the State may not 
preemptively impeach a defendant who has not testified. 


REVERSED AND REMANDED. 


1. In one case, State v. Booker, 262 N.C. App. 290, 300-03 (2018), defense counsel 
cross-examined the State’s witness about whether he was in contact with the defendant, 
which “opened the door” and allowed the State to ask the witness on redirect about the 
defendant’s silence and lack of contact with the witness. It is unclear whether the defen- 
dant testified in that case and if the State was using the defendant’s silence to impeach the 
witness or defendant herself. 
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WELLS FARGO BANK, N.A. 
v. 
FRANCES J. STOCKS, In HIs CAPACITY AS THE EXECUTOR OF THE ESTATE OF 
LEWIS H. STOCKS axa LEWIS H. STOCKS, III, TIA M. STOCKS, anp 
JEREMY B. WILKINS, IN His CAPACITY AS COMMISSIONER 


No. 296A19 
Filed 13 August 2021 


Statutes of Limitation and Repose—three years—N.C.G.S. 
§ 1-52(9)—mutual mistake—deed reformation 

In an action for reformation of a deed of trust brought by a 
bank, the cause of action accrued when the bank should have dis- 
covered the drafting error (listing the wrong family member as 
the borrower), and its first opportunity to do so was after the bor- 
rower defaulted, even though the document was drafted with the 
error years earlier. Therefore, the three-year statute of limitations 
in N.C.G.S. § 1-52(9) applied because the action was to reform the 
instrument due to mutual mistake, and the bank’s action was timely 
filed within three years of the default and the bank’s subsequent 
investigation of the loan instruments to prepare for foreclosure. 


Reformation of Instruments—admissions—attempt to con- 
tradict by affidavit—summary judgment 

In an action by plaintiff bank for reformation of a deed based on 
mutual mistake, defendant property owner could not use her affida- 
vit to contradict her binding admissions and thereby create an issue 
of material fact as to the parties’ intent for the deed of trust to secure 
repayment of the promissory note executed during a refinance. 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a divided 


panel of the Court of Appeals, 266 N.C. App. 228, 831 S.E.2d 378 (2019), 
reversing and remanding an order granting summary judgment for plain- 
tiff entered on 25 April 2018 by Judge Henry W. Hight in Superior Court, 
Wake County. On 1 April 2020, the Supreme Court allowed plaintiff Wells 
Fargo Bank, N.A., and defendant Frances J. Stocks’ respective petitions 


for 


discretionary review of additional issues. Heard in the Supreme 


Court on 28 April 2021. 


The Law Office of John T. Benjamin, Jr., PA., by John T. Benjamin, 
Jr., and Jake R. Garris, for plaintiff-appellant. 
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Howard, Stallings, From, Atkins, Angell & Davis, P.A., by Douglas 
D. Noreen and Rebecca H. Ugolick, for defendant-appellant Frances 
J. Stocks. 


Janvier Law Firm, PLLC, by Kathleen O'Malley, for defendant- 
appellee Tia M. Stocks. 


NEWBY, Chief Justice. 


In this case we determine whether the trial court properly granted 
summary judgment for plaintiff reforming a deed of trust and allowing 
foreclosure. We first determine when a cause of action accrues for ref- 
ormation of a deed of trust based on mutual mistake. Section 1-52(9) 
of the North Carolina General Statutes provides a three-year statute of 
limitations for relief based on a mistake, which begins running when 
the mistake is “discovered.” A party “discovers” a mistake when that 
party knows of the mistake or should have known in the exercise of due 
diligence. Drafting a deed of trust with a mistake apparent on its face, 
without more, is insufficient to put a party on notice of a mistake. Here 
the document was drafted with an error in 2005. The first circumstance 
that would have led plaintiff to question the drafting of the document 
happened upon review of the document when default occurred. Thus, 
the claim accrued after default in January of 2015. As such, plaintiff's 
action was timely filed on 26 May 2017. Further, there is no genuine is- 
sue of material fact as to whether the parties intended the deed of trust 
to secure the defaulted promissory note. Therefore, plaintiff is entitled to 
summary judgment. The decision of the Court of Appeals is reversed. 


Defendant Tia Stocks! is the sole record owner of certain real prop- 
erty located at 1504 Harth Drive in Garner, North Carolina (the Property). 
The Property has been her primary residence since 2002, when her late 
father, Lewis Stocks, helped her obtain financing to purchase it. On 
22 March 2002, Lewis Stocks executed a limited power of attorney which 
appointed defendant as his attorney-in-fact to “execut[e] the Settlement 
Statement and loan documents on [his] behalf to effect the purchase” of 
the Property. On 27 March 2002, Lewis Stocks, through defendant as his 
attorney-in-fact, executed a promissory note in the amount of $87,300 
to First Union National Bank (First Note). On the same day, defendant, 
together with Lewis Stocks—again through defendant as his attorney-in- 


1. Frances J. Stocks, in his capacity as the executor of the estate of Lewis Stocks, is 
also named as a defendant. Because he argued in alignment with plaintiff at this Court, we 
only refer to Tia Stocks as defendant. 
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fact—executed a deed of trust (First Deed of Trust) to pledge the 
Property as collateral to secure the First Note. The First Deed of Trust 
defined the “Borrower” as both defendant and Lewis Stocks. The general 
warranty deed conveying the Property to defendant and the First Deed 
of Trust were recorded on 28 March 2002 in the Wake County Registry. 
Defendant then authorized First Union National Bank to draft monthly 
payments due under the First Note from a bank account in her name. 
Defendant made all the monthly payments, and Lewis Stocks, though 
the only named borrower on the First Note, did not make any payments. 


In 2005, Lewis Stocks refinanced the loan with defendant’s con- 
sent. On 12 January 2005, Lewis Stocks executed a promissory note 
in the amount of $83,034 to Wachovia Bank, N.A.2 (Second Note). 
Like the First Note, the Second Note only defined Lewis Stocks as the 
“Borrower.” Section 4(B) of the Second Note states that the Borrower 
“will be in Default under this Note . . . if [Borrower] fail[s] to make any 
payment.” Section 5 of the Second Note states that “a separate Security 
Instrument[ ] on real property . . . described in the Security Instrument 
and dated the same date as this Note, protects the Note Holder from pos- 
sible losses that might result.” The proceeds of the Second Note were 
used to satisfy the First Note. On 28 January 2005, Wachovia Bank re- 
corded a Certificate of Satisfaction, cancelling the First Deed of Trust. 


On 19 January 2005, only defendant executed a deed of trust (Second 
Deed of Trust) intending to pledge the Property as collateral to secure 
the Second Note in the amount of $83,034. According to defendant, 
Lewis Stocks “called [defendant] into his medical office and told” her 
she needed to sign the Second Deed of Trust so that he could refinance 
the loan. No one from Wachovia was present when defendant signed the 
Second Deed of Trust. Though defendant was not listed as a “Borrower” 
on the Second Note, the Second Deed of Trust defines the “Borrower” as 
only defendant. The Second Deed of Trust states that “Borrower is in- 
debted to [Wachovia Bank] in the principal sum of U.S. $83,034.00 which 
indebtedness is evidenced by Borrower’s Note dated 01/12/05.” Lewis 
Stocks, who is the only defined “Borrower” on the Second Note, did not 
execute the Second Deed of Trust, nor does the Second Deed of Trust 
list him as a borrower. By omitting Lewis Stocks, the Second Deed of 
Trust does not effectively reference the Second Note. The Second Deed 
of Trust was recorded on 4 February 2005 in the Wake County Registry. 


2. Before Lewis Stocks refinanced the loan, First Union National Bank merged with 
Wachovia Bank, N.A., which then became the holder of the First Note and the beneficiary 
under the First Deed of Trust. 
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Wachovia Bank drafted other documents in conjunction with the 
loan transaction that properly differentiated between Lewis Stocks as 
the borrower under the Second Note and defendant as the owner of the 
Property, which was intended to secure the Second Note. These docu- 
ments included a Homeowner's Insurance Notice and a Clerical Error 
Authorization form. Defendant then authorized Wachovia Bank to draft 
monthly installment payments from her bank account and made all the 
payments due under the Second Note until 2015. Lewis Stocks did not 
make any payments due under the Second Note. 


Lewis Stocks died on 23 May 2014, and defendant stopped mak- 
ing payments several months thereafter. Defendant’s last payment to 
Wells Fargo Bank, N.A.? (plaintiff) under the Second Note was made on 
13 December 2014, and default under the Second Note occurred in 
January of 2015. Plaintiff sent defendant a letter on 26 February 2015 
stating that the Second Note was in default and that plaintiff may ex- 
ercise its available rights against the Property. In accordance with its 
general business practices, plaintiff first referred the account to its at- 
torneys in August of 2016 to commence foreclosure proceedings. While 
preparing for defendant’s appeal of the clerk’s non-judicial foreclosure 
order in January of 2017, plaintiff’s counsel discovered that the Second 
Deed of Trust did not adequately describe the Second Note. After dis- 
covering the mistake, plaintiff commenced the present action for refor- 
mation and judicial foreclosure on 26 May 2017. 


During discovery defendant filed responses to plaintiff's request for 
admissions, wherein she admitted that: (1) the collateral under the First 
Deed of Trust and Second Deed of Trust was to be the same; (2) the 
Property was to serve as collateral for the Second Note; (8) the purpose 
of the Second Deed of Trust was to secure repayment under the Second 
Note; (4) she understood the purpose of the Second Deed of Trust when 
she signed it; and (5) she consented to Lewis Stocks’ plan to enter into 
the refinance transaction. In her admissions, however, defendant also 
stated that she “understood that by signing the [Second] Deed of Trust, 
[she] was acting as a surety and that [her] home was acting as collateral 
for the loan.” 


Plaintiff thereafter moved for summary judgment, first arguing 
that the Second Deed of Trust should be reformed to accurately de- 
scribe the Second Note as the parties intended by stating that “Lewis 


3. On 20 March 2010, Wachovia merged with Wells Fargo Bank, N.A., which 
then became the holder of the Second Note and the beneficiary under the Second 
Deed of Trust. For readability, our reference to “plaintiff” includes Wells Fargo and its 
predecessors-in-interest. 
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H Stocks is indebted to Lender in the principal sum of U.S. $83034.00 
which indebtedness is evidenced by Lewis H Stocks’ Note dated 01/12/05 
and extensions, modifications and renewals thereof.” Plaintiff also ar- 
gued the Second Deed of Trust should define the “Borrower” as “Tia M 
Stocks and Lewis H Stocks,” as the parties intended. Plaintiff further 
argued that it properly brought its claim within the applicable three-year 
statute of limitations. 


In response defendant contested whether the parties intended the 
Second Deed of Trust to secure the Second Note. Defendant submitted 
the following in her affidavit: 


In 2005, my father (Dr. Lewis H. Stocks) applied 
for and obtained a second loan from the plaintiff-bank 
in the amount of $83,034. I was not a party to this 
loan, did not attend the loan closing, and was com- 
pletely unaware that my father was obtaining a loan. I 
never applied for the loan, never signed a promissory 
note, nor did I receive the proceeds of the loan. I later 
learned the second loan was used by my father to pay 
off the first loan he obtained from the plaintiff-bank. 
In addition to not attending the loan closing, I was 
never provided with any RESPA documents, Truth-in- 
Lending documents, or a closing statement (HUD-1). 
The entire 2005 loan was conducted in secrecy and 
any documents having to do with the closing of this 
loan were kept from me. It later became apparent to 
me that the reason these documents were not made 
available to me was because the plaintiff-bank and 
my father wanted to conceal from me the true nature 
of this loan. 


The trial court granted summary judgment in plaintiff's favor. 


A divided panel of the Court of Appeals reversed. Wells Fargo Bank, 
N.A. v. Stocks, 266 N.C. App. 228, 236, 831 S.E.2d 378, 384 (2019). The 
Court of Appeals began its analysis by determining whether the ten-year 
statute of limitations in N.C.G.S. § 1-47(2) or the three-year statute of 
limitations in N.C.G.S. § 1-52(9) applies to plaintiff’s claim for reforma- 
tion. Id. at 232, 831 S.E.2d at 381. In doing so, the Court of Appeals cited 
the rule that “where two statutes deal with the same subject matter, 
the more specific statute will prevail over the more general one.” Id. 
at 234, 831 S.E.2d at 382 (quoting Fowler v. Valencourt, 334 N.C. 345, 
349, 435 S.E.2d 530, 532 (1993)). The Court of Appeals agreed with its 


qi 
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prior decision in Nationstar Mortgage, LLC v. Dean, which held that 
N.C.G.S. § 1-47(2) is more specific because it applies to claims involving 
a sealed instrument. Stocks, 266 N.C. App. at 234, 831 S.E.2d at 382 (quot- 
ing Nationstar Mortgage, LLC v. Dean, 261 N.C. App. 375, 384, 820 S.E.2d 
854, 860 (2018)). Thus, the Court of Appeals held that N.C.G.S. § 1-47(2) 
applies to plaintiff's claim “to the exclusion of [N.C.G.S. §] 1-52(9).” Stocks, 
266 N.C. App. at 234 n.2, 831 S.E.2d at 382 n.2. 


Having decided that N.C.G.S. § 1-47(2) applies, the Court of Appeals 
then noted that N.C.G.S. § 1-47(2) does not include express language 
creating a discovery rule. Stocks, 266 N.C. App. at 235, 831 S.E.2d at 
383. Thus, the Court of Appeals held that plaintiff's claim accrued, and 
the statute of limitations began to run, when the Second Deed of Trust 
was executed in January of 2005. Jd. Because plaintiff filed its claim on 
26 May 2017, outside the ten-year statute of limitations period, the Court 
of Appeals held that N.C.G.S. § 1-47(2) bars plaintiff’s claim for reforma- 
tion.4 Id. As such, and because the unreformed Second Deed of Trust 
did not secure the Second Note, the Court of Appeals reversed the trial 
court’s grant of summary judgment on plaintiff’s claims for reformation 
and judicial foreclosure. Jd. at 236, 831 S.E.2d at 384. 


The dissent, however, would have applied N.C.G.S. § 1-52(9) to 
plaintiff’s claim. Jd. at 239-40, 831 S.E.2d at 385 (Arrowood, J., dissent- 
ing). The dissent noted that though “a cause of action based on fraud or 
mistake does not accrue until the aggrieved party discovers the [mis- 
take],” under Nationstar such a claim “cannot be brought after ten years 
even if the underlying fraud or mistake would not have been reasonably 
discovered during that time.” Id. at 238, 831 S.E.2d at 385. This interpre- 
tation, the dissent argued, contravenes “the importance of protecting 
defrauded parties, or those injured by a mistake.” Jd. Thus, the dissent 
concluded that it “runs counter to logic and our case law” to hold that 
an action for fraud or mistake is barred under N.C.G.S. § 1-47(2) “simply 
because the document at issue is a sealed instrument.” Jd. at 239, 831 
S.E.2d at 385. Plaintiff appealed to this Court based on the dissenting 
opinion at the Court of Appeals. Plaintiff also filed a petition for discre- 
tionary review as to additional issues, which this Court allowed. 


This Court reviews appeals from summary judgment de novo. In re 
Will of Jones, 362 N.C. 569, 573, 669 S.E.2d 572, 576 (2008). Summary 
judgment is proper if “there is no genuine issue as to any material fact 


4. Because the Court of Appeals found plaintiff's claim for reformation of the Second 
Deed of Trust was time-barred, the Court of Appeals did not address defendant’s argument 
that she intended to pledge the Property as a surety for her father’s loan. 
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and... any party is entitled to judgment as a matter of law.” N.C.G.S. 
§ 1A-1, Rule 56(c) (2019). “All facts asserted by the [nonmoving] party 
are taken as true and... viewed in the light most favorable to that party.” 
Ussery v. Branch Banking & Tr. Co., 368 N.C. 325, 334, 777 S.E.2d 272, 
278 (2015) (quoting Dobson v. Harris, 352 N.C. 77, 83, 530 S.E.2d 829, 
835 (2000)). Summary judgment is appropriate when the moving party 
establishes “the lack of any triable issue of fact.” Texaco, Inc. v. Creel, 
310 N.C. 695, 699, 314 S.E.2d 506, 508 (1984) (quoting Kidd v. Early, 289 
N.C. 348, 352, 222 S.E.2d 392, 399 (1976)). 


[1] Defendant first argues there is a genuine dispute of material fact as 
to whether plaintiff filed its claim within the applicable statute of limita- 
tions. Whether a cause of action is barred by the statute of limitations 
is a question of law “when the bar is properly pleaded and the facts are 
admitted or are not in conflict.” Pembee Mfg. Corp. v. Cape Fear Const. 
Co., Inc., 313 N.C. 488, 491, 329 S.E.2d 350, 353 (1985) (citing Little 
v. Rose, 285 N.C. 724, 208 S.E.2d 666 (1974); Teele v. Kerr, 261 N.C. 148, 
134 S.E.2d 126 (1964)). 


“If [a] deed or written instrument fails to express the true intention 
of the parties, it may be reformed . . . whe[n] the failure is due to mutual 
mistake of the parties... .” Crawford v. Willoughby, 192 N.C. 269, 271, 
134 S.E. 494, 495 (1926) (citation omitted). N.C.G.S. § 1-52(9) applies to 
claims “for relief on the ground of... mistake,” while N.C.G.S. § 1-47(2) 
applies to claims “[u]Jpon a sealed instrument or an instrument of con- 
veyance of an interest in real property, against the principal thereto.” 
To determine which statute of limitations applies, we must look to the 
purpose of the cause of action. If the purpose is to enforce a sealed 
instrument, then N.C.G.S. § 1-47(2) applies. But when, as here, the ac- 
tion is to reform an instrument because of fraud or mistake, N.C.G.S. 
§ 1-52(9) applies. In Nationstar, the Court of Appeals cited the correct 
principle that the more specific statute controls over the more general 
statute of limitations. Nationstar, 261 N.C. App. at 383, 820 S.E.2d at 
860 (citing Fowler, 334 N.C. at 349, 435 S.E.2d at 532). Nonetheless, it 
failed to examine the nature of the cause of action. Nationstar, 261 N.C. 
App. at 384, 820 S.E.2d at 860. Thus, the Court of Appeals’ decision in 
Nationstar is overruled. 


Under N.C.G.S. § 1-52(9), a “cause of action shall not be deemed 
to have accrued until the discovery by the aggrieved party of the facts 
constituting the fraud or mistake.” N.C.G.S. § 1-52(9). A party “discov- 
ers” the mistake when the “mistake was known or should have been 
discovered in the exercise of ordinary diligence.” Peacock v. Barnes, 
142 N.C. 215, 218, 55 S.E. 99, 100 (1906). A mistake in the drafting pro- 
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cess alone is insufficient to place the drafting party on inquiry notice. 
See Pelletier v. Interstate Cooperage Co., 158 N.C. 403, 407-08, 74 S.E. 
112, 113-14 (1912) (citations omitted) (holding “that a party will not be 
affected with notice of a mistake existent in the deed” that is due to the 
“mistake of the draughtsman”); Modlin v. Roanoke R. & Lumber Co., 
145 N.C. 218, 227, 58 S.E. 1075, 1078 (1907) (citations omitted) (stating 
“that the registration of the deed, or knowledge of its existence . . . [is] 
not of itself sufficient notice of” a mistake); Peacock, 142 N.C. at 217, 
55 S.E. at 101 (holding that erroneous description of land in a recorded 
deed was insufficient, without more, to put a party on inquiry notice). If 
an original drafting error were sufficient to place the drafter on notice, 
the discovery rule would be unnecessary because the statute of limita- 
tions would always begin to run on the date of the original error. See 
id. Rather, “there must be facts and circumstances sufficient to put the 
[drafting party] on inquiry which, if pursued, would lead to the discovery 
of the facts constituting the [mistake].” Vail v. Vail, 233 N.C. 109, 117, 63 
S.E.2d 202, 208 (1951) (citations omitted). 


Here the cause of action accrued when plaintiff should have 
discovered the error in the loan documents. The mistake itself, that 
the Second Deed of Trust refers to defendant as the borrower un- 
der the Second Note instead of Lewis Stocks, was a drafting error. 
Defendant argues the unusual circumstances surrounding the execu- 
tion of the Second Deed of Trust should have put plaintiff on inquiry 
notice. Defendant notes that she executed the Second Deed of Trust 
one week after Lewis Stocks executed the Second Note, in Lewis 
Stocks’ office at his direction, and without a representative from plain- 
tiff present. Moreover, plaintiff drafted other documents that properly 
differentiated between Lewis Stocks as the borrower and defendant as 
the Property owner. 


These circumstances may have raised a question regarding the exe- 
cution of the documents. They do not, however, raise a question regard- 
ing the drafting. Had plaintiff reviewed the documents after they were 
executed, as defendant argues plaintiff should have, plaintiff would have 
found the execution was without error. In other words, since the signa- 
ture matched the defined borrower on the face of the document, there 
was no reason to question the drafting of the Second Deed of Trust. As 
such, these facts and circumstances are insufficient to place plaintiff on 
inquiry notice of the drafting error. 


Further, from March of 2005 to December of 2014, plaintiff received 
every payment due under the Second Note. Given the timely payments, 
there was no reason to investigate the loan instruments. Therefore, the 
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first circumstance that would have led plaintiff to question the validity 
of the Second Deed of Trust was the January 2015 default and the sub- 
sequent foreclosure action. In the exercise of due diligence, the earliest 
plaintiff should have discovered the drafting mistake was during this 
time. Having filed the lawsuit on 26 May 2017, the cause of action to 
reform the Second Deed of Trust was timely filed within the three-year 
statute of limitations period. 


[2] Defendant next argues there is a genuine dispute of material fact 
as to whether the parties intended the Second Deed of Trust to secure 
repayment of the Second Note. “If [a] deed or written instrument fails to 
express the true intention of the parties, it may be reformed. . . whe[n] 
the failure is due to the mutual mistake of the parties... .” Crawford, 
192 N.C. at 271, 134S.E. at 495 (citations omitted). “The phrase ‘mutual 
mistake’ means a mistake common to all the parties to a written instru- 
ment and usually relates to a mistake concerning its contents or its legal 
effect.” State Tr. Co. v. Braznell, 227 N.C. 211, 214-15, 41 S.E.2d 744, 746 
(1947) (quoting M. P Hubbard & Co., Inc. v. Horne, 203 N.C. 205, 208, 
165 S.E. 347, 349 (1932)). Facts admitted in a request for admissions un- 
der Rule 36 of the North Carolina Rules of Civil Procedure are “conclu- 
sively established.” N.C.G.S. § 1A-1, Rule 36(b) (2019). Therefore, such 
facts are “sufficient to support a grant of summary judgment.” Goins 
v. Puleo, 350 N.C. 277, 280, 512 S.E.2d 748, 750 (1999) (citing Rhoads 
v. Bryant, 56 N.C. App. 635, 289 S.E.2d 637 (1982)). Moreover, a par- 
ty’s own affidavit “opposing summary judgment does not overcome the 
conclusive effect of [that party’s] previous admissions.” Rhoads, 56 N.C. 
App. at 637, 289 S.E.2d at 639. 


Here defendant admitted that she understood the Property was to 
serve as collateral under the Second Deed of Trust to secure repayment 
of the indebtedness evidenced by the Second Note. Defendant cannot 
use her affidavit to contradict these binding admissions. Further, defen- 
dant’s contention that she was acting as a surety for her father’s loan 
does not overcome her admissions that she understood that the purpose 
of the Second Deed of Trust was to pledge the Property as collateral 
for the loan under a traditional deed of trust arrangement. See Skinner 
v. Preferred Credit, 361 N.C. 114, 120, 638 S.E.2d 203, 209 (2006) (“A deed 
of trust is a three-party arrangement in which the borrower conveys le- 
gal title to real property to a third party trustee to hold for the benefit of 
the lender until repayment of the loan.” (citing 1 James A. Webster, Jr., 
Webster’s Real Estate Law in North Carolina § 13-1, at 538 (Patrick K. 
Hetrick & James B. McLaughlin, Jr. eds., 5th ed. 1999))). Thus, there is 


to 
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no genuine dispute of material fact as to whether the parties intended 
the Second Deed of Trust to secure repayment of the Second Note. 


Because there is no genuine issue of material fact as to whether 
plaintiff's claim was timely filed or whether the Second Deed of Trust 
was intended to secure repayment of the Second Note, the Second Deed 
of Trust should be reformed to match the parties’ intent. As such, the 
trial court properly granted summary judgment for plaintiff on its claims 
for reformation and judicial foreclosure. The decision of the Court of 
Appeals is reversed. 


REVERSED. 
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ANDERSON CREEK PARTNERS, L.P.; 
ANDERSON CREEK INN, LLC; 
ANDERSON CREEK DEVELOPERS, LLC; 
FAIRWAY POINT, LLC; STONE CROSS, 
LLC b/s/a STONE CROSS ESTATES, LLC; 
RALPH HUFF HOLDINGS, LLC; 
WOODSHIRE PARTNERS, LLC; 
CRESTVIEW DEVELOPMENT, LLC; 
OAKMONT DEVELOPMENT PARTNERS, 
LLC; WELCO CONTRACTORS, INC.; 
NORTHSOUTH PROPERTIES, LLC; 

W.S. WELLONS CORPORATION; 
ROLLING SPRINGS WATER COMPANY, INC.; 
AND STAFFORD LAND COMPANY, INC. 


Vv. Harnett County 


NNW (SS SS WS SS SH Se SS 


COUNTY OF HARNETT 
No. 62P21 


ORDER 


Plaintiffs’ petition for discretionary review is decided as follows: 
Allowed with respect to Issue Nos. 7 and 8; denied as to Issue Nos. 1-6. 


By order of the Court in conference, this the 10" day of August 2021. 


s/Berger, J. 
For the Court 


WITNESS my hand and the seal of the Supreme Court of North 
Carolina, this the 13" day of August 2021. 


AMY FUNDERBURK 
Clerk, Supreme Court of 
North Carolina 


s/Amy Funderburk 

ME-C-Haekney 

Assistant Clerk, Supreme Court of 
North Carolina 
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IN THE MATTER OF 


C.H. & J.H. Currituck County 


wey vuw 


No. 176A21 


ORDER 


Appellees’ motions to dismiss respondent-father’s appeal are 
denied. Respondent-father’s petition for writ of certiorari is allowed. 
Respondent-father’s motion for a temporary stay of the briefing sched- 
ule or, in the alternative, an extension of time to file his initial brief is 
dismissed as moot. Respondent-father’s initial brief will be due thirty 
(30) days from entry of this order and the remaining briefing will be due 
according to the North Carolina Rules of Appellate Procedure. 


By order of the Court in Conference, this the 10th day of August, 
2021. 


s/Berger, J. 
For the Court 


WITNESS my hand and the seal of the Supreme Court of North 
Carolina, this the 13 day of August, 2021. 


AMY FUNDERBURK 
Clerk of the Supreme Court 


s/Amy Funderburk 
Clerk 
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IN THE MATTER OF CUSTODIAL 
LAW ENFORCEMENT RECORDING ) From Guilford County 
SOUGHT BY CITY OF GREENSBORO ) 


No. 364PA19 


ORDER 


In the absence of a brief on behalf of appellee, this Court on its 
own motion appoints Chris Edwards to appear as court-assigned amicus 
curiae in the above-captioned appeal. The court-assigned amicus curiae 
will present arguments in favor of upholding the decision of the Court 
of Appeals. This Court hereby allows amicus sixty (60) days from the 
entry of this order to file the brief. The remainder of the briefing sched- 
ule will proceed according to Rule 28(h) of the North Carolina Rules of 
Appellate Procedure. 


By order of the Court in Conference, this 23rd day of June, 2021. 
Berger, J., recused. 


s/Barringer, J. 
For the Court 


WITNESS my hand and the seal of the Supreme Court of North 
Carolina, this the 23rd day of June, 2021. 


AMY L. FUNDERBURK 
Clerk of the Supreme Court 


s/Amy L. Funderburk 
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PF DEV. GRP., LLC v. CNTY. OF HARNETT 
[3878 N.C. 355 (2021)] 


PF DEVELOPMENT GROUP, LLC ) 
v. Harnett County 
COUNTY OF HARNETT 
No. 63P21 
ORDER 


Plaintiff's petition for discretionary review is decided as follows: 
Allowed as to Issue Nos. 7 and 8; denied as to Issue Nos. 1-6. 


By order of the Court in conference, this the 10" day of August 2021. 


s/Berger, J. 
For the Court 


WITNESS my hand and the seal of the Supreme Court of North 
Carolina, this the 13" day of August 2021. 


AMY FUNDERBURK 
Clerk, Supreme Court of 
North Carolina 


s/Amy Funderburk 


NME-C-Haekney 
Assistant Clerk, Supreme Court of 
North Carolina 


356 IN THE SUPREME COURT 


STATE v. HARGROVE 
[378 N.C. 356 (2021)] 


STATE OF NORTH CAROLINA 


v. Vance County 


wey yun 


MARCUS TYRELL HARGROVE 
No. 220P21 


ORDER 


Defendant’s Emergency Petition for Writ of Certiorari to Review 
Order of Superior Court, Vance County, is allowed; the orders entered 
by the trial court on 7 May 2021 and 14 June 2021 denying defendant’s 
motions to continue are vacated; and this case is remanded to the 
Superior Court, Vance County, for the entry of an order allowing a rea- 
sonable continuance from the scheduled 2 August 2021 trial date, with 
the trial court having the discretion to set a new trial date that is at 
least ninety days after the termination of the current trial proceedings 
in State v. Gregory (Wake County File Nos. 15 CrS 219491, 219559-40, 
219654-55), and further proceedings not inconsistent with this order. 


By order of the Court in conference, this the 12™ day of July 2021. 


s/Berger, J. 
For the Court 


WITNESS my hand and the seal of the Supreme Court of North 
Carolina, this the 12" day of July 2021. 


AMY FUNDERBURK 
Clerk, Supreme Court of 
North Carolina 


s/Amy Funderburk 


M-G-Haekney 
Assistant Clerk, Supreme Court of 
North Carolina 
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13 Aucust 2021 

17P13-6 State v. Ca’Sey Def’s Pro Se Petition for Writ of Habeas Dismissed 

R. Tyler Corpus (COAP19-105) 07/26/2021 

Ervin, J., 
recused 

20P21 Radiator Specialty 1. Plt’s PDR Under N.C.G.S. § 7A-31 1. Allowed 

Company (COA19-507) 

v. Arrowood a F 

Indemnity Company 2. Def’s (Fireman’s Fund Insurance 2. Allowed 

(as Successor to Company) PDR Under N.C.G.S. § 7A-31 

eaeiiolh pect 3. Defs’ (National Union Fire Insurance 3. Allowed 

Se cee Company of Pittsburgh, PA, Landmark 
Royal Indemnity : 
American Insurance Company, and 

Company, and i: i 

Roval Ind é Zurich American Insurance Company 

Sema tas of Illinois) Conditional PDR Under 

America); Columbia NOES Set 

Casualty Company; | 4. Plt’s Motion to Admit Jonathan G. 4. Allowed 

Continental Hardin Pro Hac Vice 04/14/2021 

Casualty Company; 

Fireman’s Fund 5. Defs’ (landmark American Insurance 5. Allowed 

Insurance Company; | Company, National Union Fire 

Insurance Company | Insurance Company of Pittsburgh, 

of North America; PA, and Zurich American Insurance 

Landmark Company of Illinois) Conditional PDR 

American Insurance | Under N.C.G.S. § 7A-31 

Cc ; Munich 

rishi aia 6. Plt’s Conditional PDR Under 6, Allowed 

P N.C.G.S. § 7A-31 
America, Inc., Berger, J., 
(as Successor recused 


to American 
Reinsurance 
Company); Mutual 
Fire, Marine and 
Inland Insurance 
Company; National 
Union Fire 
Insurance Company 
of Pittsburgh, PA; 
Pacific Employers 
Insurance Company; 
St. Paul Surplus 
Lines Insurance 
Company; Sirius 
America Insurance 
Company (as 
Successor to 
Imperial Casualty 
and Indemnity 
Company); United 
National Insurance 
Company; 
Westchester 

Fire Insurance 
Company; Zurich 
American Insurance 
Company of Illinois 


358 IN THE SUPREME COURT 
DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 
13 Aucust 2021 
27A21 State v. Michael 1. Def’s PDR Under N.C.G.S. § 7A-31 1. Allowed 
Devon Tripp (COA18-1286) 
2. Def’s Petition in the Alternative for 2. Dismissed 
Writ of Certiorari to Review Decision of | as moot 
the COA 
29P21 The Umstead Plts’ PDR Under N.C.G.S. § 7A-31 Denied 
Coalition; Randal L. | (COA20-129) 
Dunn, Jr.; Tamara 
Grant Dunn; 
William Doucette; 
and TORC (a/k/a 
Triangle Off-Road 
Cyclists) v. Raleigh 
Durham Airport 
Authority and Wake 
Stone Corporation 
32P21-2 State v. Jemar Bell Def’s Pro Se Motion to Review Decision | Dismissed 
of the COA (COA19-1147) 
Berger, J., 
recused 
34A21 State v. William 1. Def’s Notice of Appeal Based Upon a 1. 
Brandon Coffey Dissent (COA19-445) 
2. Def’s PDR as to Additional Issues 2. Denied 
3. State’s Conditional PDR Under 3. Dismissed 
N.C.G.S. § 7A-31 as moot 
37A21 In the Matter Petitioner’s Motion for Leave to Amend Allowed 
of M.R.J. Record on Appeal 
44P21-3 Reginald Anthony Petitioner’s Pro Se Motion for Notice of | Dismissed 
Falice v. State of Confirmation & Repudiation 
North Carolina 
46P21-2 State v. Terry Def’s Pro Se Motion to Review Dismissed 
Lynn Best Constitutional Rights 07/23/2021 


IN THE SUPREME COURT 


13 Aucust 2021 
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47P21 


Providence 
Volunteer Fire 
Department, Inc., 

a North Carolina 
non-profit corpora- 
tion v. The Town 

of Weddington, a 
North Carolina mu- 
nicipal corporation, 
Peter William Deter, 
in his individual and 
official capacity as 
Mayor, and Wesley 
Chapel Volunteer 
Fire Department, 
Inc., a North 
Carolina non-profit 
corporation 


Plt’s PDR Under N.C.G.S. § 7A-31 
(COA19-203) 


Allowed 


56P21 


State v. Rashon 
Lenard Peay 
and Jashon 
Bernard Peay 


Def’s (Rashon Lenard Peay) PDR Under 
N.C.G.S. § 7A-31 (COA19-698) 


Denied 


59A21 


In the Matter 
of C.C.G. 


Petitioner’s Motion to Supplement the 
Record on Appeal 


Allowed 


60P19-2 


George Reynold 
Evans v. State of 
North Carolina and 
Ernie Lee, Onslow 
County District 
Attorney 


1. Petitioner’s Pro Se Motion of Appeal 
for Discretionary Review of Writ of 
Certiorari (COAP21-66) 


2. Petitioner's Pro Se Petition in the 
Alternative for Writ of Certiorari 


1. Dismissed 


2. Dismissed 
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13 Aucust 2021 
62P21 Anderson Creek 1. Plts’ Notice of Appeal Based Upon a 1. 
Partners, L.P.; Constitutional Question (COA19-533) 
Anderson Creek 
Inn, LLC; Anderson 2. Plts’ PDR Under N.C.G:S. § 7A-31 2. Special 
Greek Develop ete 3. Pacific Legal Foundation and North vices 
LLC; Fairway Point, Carolina Home Builders Association’s 3. Allowed 
LLC; Stone Cross, Conditional Motion for Li to Fil 
onditional Motion for Leave to File 
LLC d/b/a Stone Amicus Brief 
Cross Estates, 
LLG; Ralph Huff 4. Def’s Motion to Dismiss Appeal 4. Allowed 
Holdings, LLC; 
Woodshire Partners, 
LLC; Crestview 
Development, 
LLC; Oakmont 
Development 
Partners, LLC; 
Wellco Contractors, 
Inc.; North South 
Properties, LLC; 
W.S. Wellons 
Corporation; Rolling 
Springs Water 
Company, Inc.; 
and Stafford Land 
Company, Inc. v. 
County of Harnett 
63P21 PF Development 1. Plt’s Notice of Appeal Based Upon a 1. 
Group, LLC Constitutional Question (COA19-534) 
v. County of Harnett 
2. Plt’s PDR Under N.C.G.S. § 7A-31 2. Special 
Order 
3. Pacific Legal Foundation and 3. Allowed 
North Carolina Builders Association’s 
Conditional Motion for Leave to File 
Amicus Brief 
4. Def’s Motion to Dismiss Appeal 4. Allowed 
67P21 State v. Marcus 1. Def’s (Tre Montrel Parker) Notice of 1. 
Elliott and Tre Appeal Based Upon a Constitutional 
Montrel Parker Question (COA20-18) 
2. Def’s (Tre Montrel Parker) PDR 2. Denied 
Under N.C.G.S. § 7A-31 
3. State’s Motion to Dismiss Appeal 3. Allowed 
4. Def’s (Marcus Elliott) Notice of Appeal | 4. —- 
Based Upon a Constitutional Question 
5. Def’s (Marcus Elliott) PDR Under 5. Denied 
N.C.G.S. § 7A-31 
6. State’s Motion to Dismiss Appeal 6. Allowed 
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13 Aucust 2021 
72P12-2 State v. Michael 1. Def’s Pro Se Petition for Writ of 1. Dismissed 
Scott Sistler Certiorari to Review Order of Superior 
Court, Johnston County 
2. Def’s Pro Se Motion to Appoint Counsel | 2. Dismissed 
as moot 
74P21-2 William Jernigan, Jr. | Plt’s Pro Se Motion for Judicial Dismissed 
v. Judge S. Bray Standards Complaint 
85P20 State v. Tony Def’s PDR Under N.C.G.S. § 7A-31 Allowed 
Deshon Jones (COAI19-281) 
93P21 Wilmington Savings | 1. Def’s (Theresa Hall) Motion for 1. Allowed 
Fund Society, FSB, Temporary Stay (COA20-176) 03/08/2021 
d/b/a/ Christiana Dissolved 
Trust, not in its 08/10/2021 
individual capacity, 
but solely as trustee 2. Def’s (Theresa Hall) Petition for Writ 2. Denied 
for BCAT 2014-10TT | of Supersedeas 
v. Theresa Hall and | 3 Her's (Theresa Hall) PDR Under 3. Denied 
Substitute Trustee : 
f N.C.G.S. § 7A-31 
Services, Inc 
105P21 In the Matter of 1. Petitioners’ Petition for Writ of 1. 
K.M., K.M. Certiorari to Review Decision of the 
COA (COA19-871) 
2. Petitioner’s Motion for Temporary 2. Allowed 
Stay 07/14/2021 
3. Petitioner’s Petition for Writ 3. 
of Supersedeas 
107P21 State v. Major Earl Def’s PDR Under N.C.G.S. § 7A-31 Denied 
Edwards, Jr. (COA19-615) 
115A04-3 State v. Scott 1. Def’s Petition for Writ of Certiorari 1. Allowed 
David Allen to Review Order of Superior Court, 09/25/2019 
Montgomery County 
2. Def’s Petition in the Alternative for 2. Denied 
Writ of Mandamus 
3. Def’s Motion to Seal Motion to 3. Allowed 
Withdraw 07/12/2021 
4. Def’s Motion to Withdraw Counsel 4. Allowed 
and Allow IDS to Appoint Substitute 07/12/2021 
Counsel 
118P21 State v. Breanna 1. Def’s PDR Under N.C.G.S. § 7A-31 1. Denied 
Regina Dezara (COA20-85) 
Moore 
2. Def’s Motion to Amend PDR 2. Allowed 


04/08/2021 
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13 Aucust 2021 
126P19-2 State v. Gregory Def’s Pro Se PDR Under N.C.G.S. Denied 
Jerome Wynn, Jr. § 7A-31 (COA18-536-2) 
126P20 State v. Isiah Boyd 1. Def’s PDR Under N.C.G.S. § 7A-31 1. Allowed 
(COA19-543) 
2. Def’s Motion for Judicial Notice 2. Allowed 
130P21 State v. George 1. Def’s PDR Under N.C.G.S. § 7A-31 1. Denied 
Timothy Green (COA20-394) 
2. Def’s Motion to Strike Portion of PDR | 2. Allowed 
131P16-20 State v. Somchai 1. Def’s Pro Se Motion to Entertain 1. Dismissed 
Noonsab Attacks on Discovery Rules 
2. Def’s Pro Se Motion for Verified 2. Dismissed 
Complaint to Amend the Rule of Law 
3. Def’s Pro Se Motion for Suit of 3. Dismissed 
16 Billion Dollars 
132P21 In the Matter of JN. | 1. Respondent-Father’s Notice of Appeal | 1. — 
& L.N. Based Upon a Constitutional Question 
(COA20-296) 
2. Respondent-Father’s PDR Under 2. Allowed 
N.C.G.S. § 7A-31 
3. Guardian ad Litem’s Motion to 3. Allowed 
Dismiss Appeal 
4. Petitioner’s Motion to Dismiss Appeal | 4. Allowed 
5. Respondent-Father’s Motion to 5. Allowed 
Amend PDR 
134P21-2 In the Matter 1. Respondent-Father’s Pro Se Motion to | 1. Dismissed 
of B.M.P. Stay the Mandate Pending a Petition for | 06/28/2021 
Writ of Certiorari (COA20-794) 
2. Respondent Father’s Pro Se PDR 2. Denied 
Under N.C.G.S. § 7A-31 06/28/2021 
134P21-3 In the Matter 1. Respondent-Father’s Pro Se Motion to | 1. Dismissed 
of B.M.P. File Amended PDR (COA20-794) 07/01/2021 
2. Respondent-Father’s Pro Se Motion to | 2. Dismissed 
Stay the Mandate Pending a Petition for | 07/01/2021 
Writ of Certiorari 
3. Respondent-Father’s Pro Se PDR 3. Denied 
Under N.C.G.S. § 7A-31 07/01/2021 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 
13 Aucust 2021 
156A17-3 Christopher 1. Plts’ Petition for Writ of Mandamus 1. 
DiCesare, James 
Little, and Diana 2. Plts’ Petition in the Alternative for 2. 
Stone, Individually Writ of Certiorari to Review Order of 
and on behalf Business Court 
of all others 3, Plts’ Motion to Admit Adam Gitlin, 3. 
similarly situated | By endan P. Glackin, Miriam E. Marks, 
vy. the Charlotte: Daniel E. Seltz, and Benjamin E. Shift. 
f Hi jamin E. Shiftan 
Mecklenburg Pro Hac Vice 
Hospital Authority, 
d/b/a/ Carolinas 4. Plts’ Motion for Limited Remand 4. 
Healthcare System 
5. Def’s Motion to Dismiss Appeal 5. 
6. Plts’ and Def’s Joint Motion to Extend | 6. Allowed 
Time and Set Briefing Schedule 06/15/2021 
161P07-4 State v. Milton E. Def’s Pro Se Motion for Dismissed 
Lancaster Grievance Complaint 
161P21 State v. Anthony Def’s PDR Under N.C.G.S. § 7A-31 Denied 
Davis (COA20-144) 
163A21 Murphy-Brown, 1. Plts’ Motion to Admit Evan T. Knott 1. Allowed 
LLC and Smithfield Pro Hac Vice 06/15/2021 
Foods, Inc. v. Ace 
American Insurance | 2: Pits’ Motion to Admit John D. Shugrue | 2. Allowed 
Company; Ace Pro Hac Vice 06/15/2021 
Property & 3. Def’s (Ace American Insurance 3. Allowed 
Casualty Insurance | Company) Motion to Admit Marianne ‘| 06/25/2021 
Company; American Mav Pro Hac Vi 
ay Pro Hac Vice 
Guarantee & 
Liability Insurance | 4. Def’s (Ace American Insurance 4. Allowed 
Company; Great Company) Motion to Admit Jonathan D. | 06/25/2021 
American Insurance | Hacker and Bradley N. Garcia 
Company of Pro Hac Vice 
New York; Old 
Republic Insurance 
Company; XL 
Insurance America, 
Inc.; and XL 
Specialty Insurance 
Company 
164P21 State v. Terry Def’s PDR Under N.C.G.S. § 7A-31 Denied 


Wayne Harris 


(COA19-1124) 
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13 Aucust 2021 
165A21 Rocky Dewalt, 1. Professors Sharon Dolovich, 1. Allowed 
Robert Parham, Alexander A. Reinert, Margo Schlanger, 07/02/2021 
Anthony McGee, and John F. Stinneford’s Motion to 
and Shawn Bonnett, | Admit Daniel Greenfield Pro Hac Vice 
individually and ; 
on behalf of a 2. Professors Sharon Dolovich, 2. Allowed 
class of similarly Alexander A. Reinert, Margo ; 07/02/2021 
situated persons v. Schlanger, and John EF Stinneford Ss 
Erik A. Hooks, in Motion to Admit Kathrina Szymborski 
his official capacity | Pro Hac Vice 
i Beatie of the 3. Professors Sharon Dolovich, 3. Allowed 
See eee Alexander A. Reinert, Margo Schlanger, | 07/02/2021 
Department of 5 * : 
Public Safet d and John F. Stinneford’s Motion to 
aoe patel: ay Admit Bradford Zukerman Pro Hac Vice 
the North Carolina 
Department of 4. Professors and Practitioners of 4. Allowed 
Public Safety Psychiatry, Psychology, and Medicine’s 07/19/2021 
Motion to Admit Benjamin I. Friedman 
Pro Hac Vice 
166P14-2 State v. Donald Def’s Pro Se Motion for PDR Denied 
Vernon Edwards (COAP20-153) 
167A21 Inhold, LLC and 1. Plts’ Motion to Dismiss Appeal 1. 
Novalent, Ltd. v. , . ne ; 
PureShield, Inc.; 2. Defs Motion to Admit Brian Paul 2. Allowed 
Joseph Raich; Gearing, Ali FLK. Tehrani, and Joshua M. | 06/15/2021 
and ViaClean Rychlinski Pro Hac Vice 
Technologies, LLC 
168P21 State v. Aaron Def’s Pro Se PDR Under N.C.G.S. Denied 
Paul Holland § 7A-31 (COA20-493) 
170A21 In the Matter of J.D. | Petitioner and Guardian ad Litem’s Allowed 
Joint Motion in the Cause 07/09/2021 
172P21 State v. Tommy Def’s PDR Under N.C.G.S. § 7A-31 Denied 
Lovett (COA20-539) 
173P21 State v. Aaron L. Def’s Pro Se Motion for Withdrawal Dismissed 
Stephen of Counsel 
176A21 In the Matter of 1. Petitioner and Guardian ad Litem’s 1. Special 
C.H. & J.H. Motion to Dismiss Appeal Order 
2. Respondent-Father’s Petition for Writ 2. Special 
of Certiorari to Review Order of District | Order 
Court, Currituck County 
3. Respondent-Father’s Motion for 3. Special 
Temporary Stay for the Filing of Order 
the Briefs 
4. Respondent-Father’s Motion in the 4. Special 
Alternative for Extension of Time to Order 
File Brief 
5. Petitioner and Guardian ad Litem’s 5. Special 
Joint Motion to Dismiss Appeal Order 
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177P21 State v. Briana Def’s PDR Under N.C.G.S. § 7A-31 Denied 
Leana Richmond (COA20-615) 
179P20 TD Bank USA, 1. Def’s Petition for Writ of Certiorari to 1. Denied 
N.A. v. Maxine Review Order of the COA (COA19-714) 
H. Corpening 
2. Def’s Petition for Writ of Certiorari to | 2. Denied 
Review Decision of District Court, 
Wake County 
182P21 State v. Jaquan Def’s PDR Under N.C.G.S. § 7A-31 Allowed 
Stephon Geter (COA20-706) 
187P21 State v. Dustin Def’s PDR Under N.C.G.S. § 7A-31 Denied 
Allen Lewis (COA20-641) 
189P21 Michael Buttacavoli | 1. Plt’s Pro Se Motion to Produce 1. Dismissed 
v. Maris F. Records 
Buttacavoli 
2. Plt’s Pro Se Motion to Remove 2. Dismissed 
Judge Dray 
3. Plt’s Pro Se Motion to Suspend 3. Dismissed 
Langley and Dray 
4. Plt’s Pro Se Motion to Censure Dietz, 4. Dismissed 
Hampson and Berger 
5. Plt’s Pro Se Motion to Disbar Langley, | 5. Dismissed 
Suspend Judge Dray, Censor Judge 
Dietz, Hampson, and Berger Berger, J., 
recused 
191A21 In the Matter of K.Q. | Respondent-Mother’s Petition for Writ Denied 
of Certiorari to Review Order of District | 07/23/2021 
Court, Cumberland County 
197P21 State v. Charisse 1. Def’s Motion for Temporary Stay 1. Allowed 
L. Garrett (COA20-326) 06/07/2021 
Dissolved 
08/10/2021 
2. Def’s Petition for Writ of Supersedeas | 2. Denied 
3. Def’s PDR Under N.C.G.S. § 7A-31 3. Denied 
199P21 Todd Darren 1. Pits’ Motion for Certification of 1. Denied 
Hutchins and Issue of Pro Hac Vice Admission on 07/07/2021 
Angela Rentenbach Direct Appeal 
Hutchins v. CVS , ; . ; ; ; 
Pharmacy, Inc., 2. Plts’ Motion for Certification of I 2. Denied 
ssue of Pro Hac Vice Admission on 07/07/2021 


et al. 


Direct Appeal 


3. Defs’ Motion to Strike Motion for 
Certification of Issue of Pro Hac Vice 
Admission on Direct Appeal 


4. Pits’ Motion to Stay Briefing in the 
COA 


3. Dismissed 
as moot 
07/07/2021 


4. Dismissed 
as moot 
07/07/2021 
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Bernard Parker 


Constitutional Question (COA20-291) 
2. Def’s PDR Under N.C.G.S. § 7A-31 


3. State’s Motion to Dismiss Appeal 


13 Aucust 2021 
210A21 In the Matter of T.H. | Respondent-Mother’s Motion to Allowed 
Withdraw and Dismiss Appeal 07/23/2021 
211P21 Marvin Millsaps 1. Petitioner’s Pro Se Motion for 1. Dismissed 
v. North Carolina Petition Motion 
Department of Ls ; 
Public Safety 2. Petitioner’s Pro Se Motion to Proceed | 2. Allowed 
In Forma Pauperis 
212P21 State v. Milton Def’s Pro Se Motion for PDR Denied 
E. Lancaster (COAP21-182) 
216A20 James Cummings 1. Defs’ (Brooke Elizabeth Rudd-Gaglie 1. — 
and wife, Connie f/k/a Brooke Elizabeth Rudd, Margaret 
Cummings v. Robert | Rudd & Associates, Inc., and James 
Patton Carroll; DHR | C. Goodman) Notice of Appeal Based 
Sales Corp. d/b/a Upon a Dissent (COA19-283) 
Re/Max Community 
Brokers; David H. 2. Defs’ (Robert Patton Carroll and DHR | 2. -- 
Roos; Margaret N. Sales Corp. d/b/a Re/Max Community 
Singer; Berkeley Brokers) Notice of Appeal Based Upon 
Investors, LLC; a Dissent 
aaa ees 3. Defs’ Motion to Extend Times 3. Allowed 
C. Bell; Thornley for Argument 07/23/2021 
Holdings, LLC; 
Brooke Elizabeth 
Rudd-Gaglie f/k/a 
Brooke Elizabeth 
Rudd; Margaret 
Rudd & Associates, 
Inc.; and James C. 
Goodman 
218P21 Christopher D. 1. Plt’s PDR Under N.C.G.S. § 7A-31 1. Denied 
Murray v. Deerfield (COA20-382) 
Mobile Home Park, 
LLC, and Donald 2. Defs’ Conditional PDR Under 2. Dismissed 
W. Lewis N.C.G.S. § 7A-31 as moot 
220P21 State v. Marcus 1. Def’s Motion to Stay Proceedings 1. Dismissed 
Tyrell Hargrove as moot 
07/12/2021 
2. Def’s Emergency Petition for Writ of 2. Special 
Certiorari to Review Order of Superior Order 
Court, Vance County 07/12/2021 
3. Def’s Motion to Consider Supplemental | 3. Allowed 
Ex Parte Argument, Affidavit, and 07/12/2021 
Transcript Related to Emergency Petition 
for Writ of Certiorari 
223P21 State v. Antwan 1. Def’s Notice of Appeal Based Upon a 1. Dismissed 


2. Denied 
3. Allowed 
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225P21 


North State Deli, 
LLC d/b/a Lucky’s 
Delicatessen, 
Mothers & Sons, 
LLC d/b/a Mothers 

& Sons Trattoria, 
Mateo Tapas, L.L.C. 
d/b/a Mateo Bar 

de Tapas, Saint 
James Shellfish LLC 
d/b/a Saint James 
Seafood, Calamari 
Enterprises, Inc. 
d/b/a Parizade, Bin 
54, LLC d/b/a Bin 54, 
Arya, Inc. d/b/a City 
Kitchen and Village 
Burger, Grasshopper 
LLC d/b/a Nasher 
Cafe, Verde Cafe 
Incorporated d/b/a 
Local 22, Floga, Inc. 
d/b/a Kipos Greek 
Taverna, Kuzina, LLC 
d/b/a Golden Fleece, 
Vin Rouge, Inc. d/b/a 
Vin Rouge, Kipos 
Rose Garden Club 
LLC d/b/a Rosewater, 
and Gira Sole, Inc. 
d/b/a Farm Table and 
Gatehouse Tavern 

v. The Cincinnati 
Insurance Company; 
The Cincinnati 
Casualty Company; 
Morris Insurance 
Agency Inc.; and 
Does | Through 20, 
Inclusive 


1. Plts’ PDR Prior to a Determination by 
the COA (COA21-293) 


2. North Carolina Restaurant and 
Lodging Association’s Motion for Leave 
to File Amicus Brief 


1. Denied 


2. Dismissed 
as moot 


226P21 


George Edward 
Mayes, Jr. 

v. Wayne County, 
District Court 


Petitioner’s Pro Se Petition for Writ 
of Mandamus 


Dismissed 


229P21 


State v. Anthony 
Moses Arnold 


Def’s Pro Se Motion to Dismiss Charges 


Dismissed 


230P21 


State v. Jordan 
Nathaniel Mitchell 


1. Def’s Pro Se Motion for 
Compensation on Civil Action 


2. Def’s Pro Se Motion for 
Immediate Relief 


1. Dismissed 
07/02/2021 


2. Denied 
07/02/2021 
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13 Aucust 2021 
232P21 Samuel Edward 1. Plt’s Pro Se Petition for Writ of 1. Denied 
Hatcher Jr., Certiorari to Review Order of the COA 07/07/2021 
Executor, (COAP21-34) 
Beneficiary 
& Trustee of 2. Plt’s Pro Se Motion to Request for 2. Allowed 
Irrevocable Living Indigent Status 07/07/2021 
Trust of Samuel 
Edward Hatcher, Sr., 
Plaintiff v. Nathan 
Tyler Montgomery, 
Defendant & Third 
Party Plaintiff v. 
Samuel Edward 
Hatcher, Jr., 
Individually, 
Third-Party 
233P21 Darlene Def’s PDR Under N.C.G.S. § 7A-31 Denied 
Cheek-Tarouilly (COA20-150) 
v. Joshua Stanhiser 
235P20 In the Matter of O.L. | Respondent’s PDR Under N.C.G.S. Denied 
§ 7A-31 (COA19-626) 
238P21 State v. Shanion J. Def’s Pro Se Motion to Hold Case Dismissed 
Donta Watson in Abeyance 07/08/2021 
239P21 State v. Lawrence Def’s Pro Se Motion to Dismiss Charges | Dismissed 
Verline Wilder 
240P20 State v. Kenneth 1. Def’s Petition for Writ of Certiorari 1. Dismissed 
Earl Byrd, Jr. to Review Order of Superior Court, 
Harnett County 
2. Def’s Pro Se Motion for Appointment 2. Dismissed 
of Counsel as moot 
244P21 David Meyers Petitioner’s Pro Se Petition for Writ of Denied 
v. Todd Ishee, Habeas Corpus 07/14/2021 
Warden Denise 
Jackson, Governor 
Roy Cooper, 
Secretary of 
North Carolina 
Department of 
Public Safety Erik 
Hooks, Assistant 
Commissioner of 
Prisons of North 
Carolina of Public 
Safety Brandeshawn 
Harris 
245P21 In the Matter of Petitioner’s Pro Se Motion for Appeal Dismissed 
Kombiz Salehi 
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13 Aucust 2021 
246A09-2 State v. Michael Def’s Motion to Terminate the Appeal Allowed 
Wayne Sherrill 08/06/2021 
246A21 State v. James 1. Def’s Motion for Temporary Stay 1. Allowed 
Gregory Medlin (COA20-563) 07/15/2021 
2. Def’s Petition for Writ of Supersedeas | 2. 
247P21 State v. Charles Def’s Pro Se Motion for Dismissed 
A. Fancher Appropriate Relief 
Berger, J., 
recused 
250P21 Department of 1. Def’s (Bloomsbury Estates 1. Denied 
Transportation Condominium Homeowners 07/20/2021 
v. Bloomsbury Association, Inc.) Motion for Temporary 
Estates, LLC; Stay (COA21-323) 
Bloomsbury Estates . 
Condominium 2. Def’s (Bloomsbury Estates 2. Denied 
Homeowners Condominium Homeowners 07/20/2021 
Association, Inc. Association, Inc.) Petition for Writ of 
Supersedeas 
252P21 State v. Roland Def’s Pro Se Motion for Dismissal Denied 
Barrett aka 07/19/2021 
Rollin Barrett 
253P21 State v. Jimell M. Def’s Pro Se Motion for Immediate Denied 
Johnson Release 07/19/2021 
256P21 Nafis Akeem-Alim Def’s Pro Se Motion to Intervene Dismissed 
Abdullah-Malik 07/21/2021 
v. State of North 
Carolina 
257P21 State v. Maribel 1. Def’s Motion for Temporary Stay 1. Allowed 
Gonzalez (COA20-390) 07/21/2021 
2. Def’s Petition for Writ of Supersedeas | 2. 
259P21 El Maru Maurras 1. Plt’s Pro Se Motion for Due Notice 1. Dismissed 
d/b/a D Shaquielle of Motion 
Shackleford 
v. Susan Stephens 2. Plt’s Pro Se Motion to Intervene with 2. Denied 
d/b/a Manager at Special Injunction 
State Employees 
Credit Union/ 
Local Government 
Federal Credit 
Union Branch 
260A20 State v. Marc Def’s Motion to Amend New Brief Allowed 
Peterson Oldroyd 07/09/2021 
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263P20 Carlos J. Privette, Petitioner’s PDR Under N.C.G.S. § 7A-31 | Denied 
D.D.S. v. North (COA19-1048) 
Carolina State Morgan, J., 
Board of recused 
Dental Examiners 
263P21 In the Matter of J.U. | 1. State’s Motion for Temporary Stay 1. Allowed 
(COA20-812) 
2. State’s Petition for Writ of Supersedeas | 2. 
264P21 State v. Isaiah 1. State’s Motion for Temporary Stay 1. Allowed 
Scott Beck (COA20-499) 07/26/2021 
2. State’s Petition for Writ of Supersedeas | 2. 
265P21 State v. Vinston Levi | 1. State’s Motion for Temporary Stay 1. Allowed 
Kearney, Jr. (COA20-486) 07/26/2021 
2. State’s Petition for Writ of Supersedeas | 2. 
276A21 State v. Michael 1. State’s Motion for Temporary Stay 1. Allowed 
Steven Elder (COA20-215) 08/05/2021 
2. State’s Petition for Writ of Supersedeas 2. 
278P21 State v. Fernando 1. State’s Motion for Temporary Stay 1. Allowed 
Alvarez (COA20-611) 08/06/2021 
2. State’s Petition for Writ of Supersedeas 2. 
279A21 In the Matter of 1. Respondent’s Motion for Temporary 1. Allowed 
E.M.D.Y. Stay (COA20-685) 08/06/2021 
2. Respondent's Petition for Writ of 2. 
Supersedeas 
290P16-2 State v. Michael Def’s Pro Se Motion Referencing Dismissed 
Eugene Hunt Conditions of Confinement and 07/26/2021 


Compassionate Release (COAP16-493) 
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297PA16-3 In the Matter of the 1. Petitioners’ Motion for Temporary 1. Allowed 
Adoption of C.H.M., | Stay (COA21-196) 07/07/2021 
a minor child 
2. Petitioners’ Petition for Writ 2. 
of Supersedeas 
3. Allowed 
3. Respondent-Father’s Motion to File 07/09/2021 
Under Seal 
4. Respondent-Father’s Motion to Take 4. Allowed 
Judicial Notice 07/09/2021 
304P20-3 Clyde Junior Pit’s Pro Se Motion for Civil Action Dismissed 
Meris v. Guilford 
County Sheriffs 
306P18-5 Hunter F. Grodner 1. Def’s Second Pro Se Motion to Clarify | 1. Dismissed 
v. Andrzej Grodner this Court’s Dismissal Order From 
(now Andrew 10 March 2021 
Grodner) 
2. Def’s Pro Se Motion to Clarify this 2. Dismissed 
Court’s Denial of Def’s Petition for Writ 
of Supersedeas Filed 5 March 2021 and 
Denied on 10 March 20 
323A92-12 State v. Charles 1. Def’s Pro Se Motion for Notice of 1. Dismissed 
Alonzo Tunstall Appeal (COAP18-823) 
2. Def’s Pro Se Motion for PDR 2. Dismissed 
3. Def’s Pro Se Petition in the 3. Dismissed 
Alternative for Writ of Certiorari to 
Review Order of the COA 
4. Def’s Pro Se Motion to Appoint Counsel | 4. Dismissed 
as moot 
325P14-2 State v. Doran 1. Def’s Pro Se Motion for Reconsideration | 1. Dismissed 
Arthur Atkins 
2. Def’s Pro Se Motion to Take 2. Dismissed 
Judicial Notice 
339A18-2 The New Hanover Amicus Curiae’s Motion to Admit Allowed 
County Board Professor Marcus Gadson Pro Hac Vice 07/06/2021 
of Education v. 
Josh Stein, in Berger, J., 
recused 


his Capacity as 
Attorney General of 
the State of North 
Carolina and North 
Carolina Coastal 
Federation and 
Sound Rivers, Inc., 
Intervenors 
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345PA19 Crazie Overstock Plt’s Petition for Rehearing Denied 
Promotions, LLC 07/20/2021 
v. State of North 
Carolina; and Mark Berger, J., 
Senter, in his official recused 
capacity as Branch 
Head of the Alcohol 
Law Enforcement 
Division 


356P20 Steven C. George v. Plt’s PDR Under N.C.G.S. § 7A-31 Denied 
Lowe’s Companies, (COA19-958) 
Inc.; Lowe’s Home 
Centers, LLC; 

and Lowe’s Home 
Improvement, LLC 


359A20 Bruce Allen Bartley | 1. Def’s (Matt Blackman) Notice of 1.— 
v. City of High Point | Appeal Based Upon a Dissent 
and Matt Blackman, | (COA19-1127) 

in his Official 
Capacity as a Police 
Officer with the City 
of High Point, and 
Individually 


2. Def’s PDR as to Additional Issues 2. Denied 
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368A20 Reynolds American 1. Plt’s (Reynolds American, Inc.) 1. Allowed 
Inc. v. Third Motion Motion to Admit Nicole D. Valente Pro 07/26/2021 
Equities Master Hac Vice 


Fund Ltd., Magnetar . 
Capital Master Fund, 2. Defs’ (Magnetar Capital Master Fund, | 2. Allowed 


Ltd., Spectrum Ltd., et al.) Motion to Admit J. Peter 07/30/2021 
Opportunities Master Shindel, Jr. Pro Hac Vice 


Fund Ltd., Magnetar 
Fundamental 
Strategies Master 
Funds Ltd., Magnetar 
MSW Master Fund 
Ltd., Mason Capital 
Master Fund, L.P., 
BlueMountain 

Credit Alternatives 
Master Fund L.P., 
BlueMountain 
Foinaven Master 
Fund L.P., 
BlueMountain 
Guadalupe 
Peak Fund L.P., 
BlueMountain 
Summit Trading 

L.P., BlueMountain 
Montenvers Master 
Fund SCA SICAV-SIF, 
and Barry W. Blank 
Trust and Anton S. 
Kawalsky, Trustee 
for the benefit of 
Anton S. Kawalsky 
Trust UA 9/17/2015, 
Canyon Blue Credit 
Investment Fund 
L.P., the Canyon 
Value Realization 
Master Fund, L.P., 
Canyon Value 
Realization Fund, 
L.P., Amundi 
Absolute Return 
Canyon Fund 

P.L.C., CanyonSL 
Value Fund, L.P., 
Permal Canyon IO 
Ltd., Canyon Value 
Realization Mac 

18 Ltd. 


405P18-2 In the Matter Respondent’s PDR Under N.C.G.S. Denied 
of E.W.P. § 7A-31 (COA20-181) 
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13 Aucust 2021 
407P20-3 Archie M. Sampson 1. Petitioner’s Pro Se Motion for 1. Dismissed 
v. Erik Hooks, Complaint Claim 
Secretary of 
Department of 2. Petitioner’s Pro Se Motion for 2. Dismissed 
Public Safety Complaint Claim 
415P19-3 State v. Scott Def’s Pro Se Motion for Review Dismissed 
Randall Reich and Response 
Berger, J., 
recused 
440P11-3 K? Asia Adventures 1. Plt’s PDR Under N.C.G.S. § 7A-31 1. Denied 
v. Krispy Kreme (COAI9-314) 
Doughnut ‘ . : 6 Weed 
Corporation, and 2. Plt’s Motion to Admit Ben C. Broocks 2. Dismissed 
Krispy Kreme Pro Hac Vice as moot 
Doughnuts, Inc. 3. Defs’ Conditional PDR Under 3. Dismissed 
N.C.G.S. § 7A-31 as moot 
4. Barbara A. Jackson’s Motion to 4. Dismissed 
Withdraw as Counsel as moot 
5. Barbara A. Jackson’s Amended 5. Dismissed 
Motion to Withdraw as Counsel as moot 
Ervin, J., 
recused 
455PA20 State v. Michael 1. Pacific Legal Foundation’s Motion for | 1. Allowed 
Ray Waterfield Leave to File Amicus Brief 06/17/2021 
2. Amicus Curiae’s (Pacific Legal 2. Allowed 
Foundation) Motion to Admit Oliver J. 06/18/2021 
Dunford Pro Hac Vice 
463P20 State v. Jason Def’s PDR Under N.C.G.S. § 7A-31 Denied 
Eugene Bolton (COAI9-1145) 
468P20 State v. Vinson Def’s PDR Under N.C.G.S. § 7A-31 Denied 
Shane-Hill (COA19-812) 
479P20 State v. Marie 1. Def’s Motion for Temporary Stay 1. Allowed 
Elizabeth Butler (COA19-939) 11/18/2020 
Dissolved 
08/10/2021 
2. Def’s Petition for Writ of Supersedeas | 2. Denied 
3. Def’s PDR Under N.C.G.S. § 7A-31 3. Denied 
Berger, J., 


recused 
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13 Aucust 2021 
487P20 State v. Kedar 1. Def’s Notice of Appeal Based Upon a 1.— 
Aziz Muhammad Constitutional Question (COA19-590) 
2. Def’s PDR Under N.C.G.S. § 7A-31 2. Denied 
3. State’s Motion to Dismiss Appeal 3. Allowed 
499P20 In the Matter of 1. Respondent’s (Noorullah Noori) Pro 1. Denied 
the Foreclosure Se Motion for PDR (COA20-728) 
of a Deed of Trust 
Executed by 2. Lender’s Motion for Sanctions 2. Denied 
Noorullah Noori to 
William J. Barham, 
Trustee for Nabil 
Algafni Dated 01-14- 
2017 and Recorded 
01-19 -2017 at Book 
4897, Page 938, 
Johnston County 
Registry, Luther 
D. Starling, Jr., 
Substitute Trustee 
504P04-5 State v. Marion Def’s Pro Se Motion for Writ of Dismissed 
Beasley, Sr. Supervisory Control 
512P20 State v. Abu 1. Def’s Notice of Appeal Based Upon a 1. Dismissed 
Bakr Rahman Constitutional Question (COA19-928) ex mero motu 
2. Def’s PDR Under N.C.G.S. § 7A-31 2. Denied 
524P20 State v. William Def’s PDR Under N.C.G.S. § 7A-31 Denied 
Charles Melton (COA20-257) 
527P20 State v. Joshua 1. State’s Motion for Temporary Stay 1. Allowed 
Christian Bullock (COA20-187) 12/23/2020 
Dissolved 
08/10/2021 
2. State’s Petition for Writ of Supersedeas_ | 2. Denied 
3. State’s PDR Under N.C.G:S. § 7A-31 3. Denied 
535A20 State v. Ciera 1. Def’s Motion for Temporary Stay 1. Allowed 
Yvette Woods (COA19-985) 12/31/2020 
2. Def’s Petition for Writ of Supersedeas_ | 2. Allowed 
3. Def’s Notice of Appeal Based Upon 3. 
a Dissent 
4. Def’s PDR as to Additional Issues 4. Allowed 
Berger, J., 


recused 
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629P01-9 State v. John 1. Def’s Pro Se Motion for Writ 1. Denied 
Edward Butler of Mandamus 


2. Def’s Pro Se Motion for Service 
Members Civil Relief Act 


3. Def’s Pro Se Motion for Appointment 
of Counsel 


4. Def’s Pro Se Motion for Appeal Bond 


5. Def’s Pro Se Motion to Appeal 
Habeas Corpus 


6. Def’s Pro Se Motion for Petition to Sue 


7. Def’s Pro Se Motion to Appeal Cases 
from COA 


2. Dismissed 


3. Dismissed 
as moot 


4. Dismissed 
as moot 


5. Denied 


6. Dismissed 


7. Dismissed 
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IN THE MATTER OF A.C. 


No. 446A20 
Filed 27 August 2021 


Termination of Parental Rights—grounds for termination— 
neglect—likelihood of repetition of neglect—findings 
After disregarding numerous findings of fact that were mere 
recitations of testimony or that did not accurately reflect the record 
evidence, the Supreme Court nevertheless affirmed the trial court’s 
order terminating a mother’s parental rights to her son based on 
neglect (N.C.G.S. § 7B-1111(a)(1)) where the remaining findings 
were supported by clear, cogent, and convincing evidence regarding 
the mother’s limited progress on various aspects of her case plan, 
her continued contact with the child’s father despite his acts of abu- 
sive behavior, and her inability to grasp or tendency to minimize 
the severity of the issues preventing reunification with her child. 
The trial court did not impermissibly shift the burden of proof to 
the mother, it adequately considered evidence of changed circum- 
stances between the child’s removal and the termination hearing, 
and it supported its conclusion that there was a likelihood of repeti- 
tion of neglect with sufficient findings of fact. 


Appeal pursuant to N.C.G.S. § 7B-1001(a1)(1) from orders entered 
on 13 July 2020 by Judge Marion M. Boone in District Court, Stokes 
County. This matter was calendared for argument in the Supreme Court 
on 21 June 2021, but was determined on the record and briefs without 
oral argument pursuant to Rule 30(f) of the North Carolina Rules of 
Appellate Procedure. 


Jennifer Oakley Michaud for petitioner-appellee Stokes County 
Department of Social Services. 


James N. Freeman, Jr., for appellee Guardian ad Litem. 
Jeffrey L. Miller for respondent-appellant mother. 


ERVIN, Justice. 
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Respondent-mother Krissy M. appeals from the trial court’s orders 
terminating her parental rights in A.C.! After careful review of the trial 
court’s termination orders in light of the record and the applicable law, 
we conclude that those orders should be affirmed. 


On 13 July 2018, the Stokes County Department of Social Services 
filed a petition alleging that Arty was a neglected juvenile. In its peti- 
tion, DSS alleged that it had received a child protective services report 
on 29 June 2018 stating that Arty, who had just been born, was in the 
neonatal intensive care unit as the result of possible drug exposure and 
respiratory distress. According to DSS, respondent-mother had admit- 
ted to having taken Subutex, which she purchased “off the street,” and 
was suffering from withdrawal symptoms that included being “jittery[,] 
[s]haky, [and] sweaty.” After expressing concern that respondent-mother 
“may be using something else now,” DSS stated that she was “taking 
Subutex in the hospital and it[’]s now prescribed by a doctor.” Although 
a drug test that respondent-mother had taken while hospitalized 
had produced negative results, DSS asserted that Arty’s umbilical 
cord had tested positive for the presence of amphetamines and Subutex 
at the time of his birth. DSS further alleged that respondent-mother had 
told social workers “that she had been getting Subutex off the street for 
the last four years due to her ‘getting hooked’ on pain medication after 
a car accident” and that she had been taking Adderall to help with her 
depression despite the fact that she did not have a prescription authoriz- 
ing her to use that substance. On the same date upon which the petition 
was filed, DSS obtained the entry of an order providing that Arty should 
be taken into nonsecure custody. 


After a hearing held on 27 September 2018, Judge Gretchen H. 
Kirkman, with respondent-mother’s consent, entered an order on 
30 October 2018 determining that Arty was a neglected juvenile. 
On 30 October 2018, Judge Kirkman entered a separate dispositional or- 
der providing that Arty would remain in DSS custody and establishing 
a primary permanent plan for Arty of reunification with a parent and a 
concurrent permanent plan of guardianship. In addition, Judge Kirkman 
ordered that respondent-mother enter into a Family Services Case Plan 
and comply with its provisions. Finally, Judge Kirkman authorized 
respondent-mother to have four hours of supervised visitation with Arty 
each week on the condition that she provide negative drug screens. 


1. A.C. will be referred to throughout the remainder of this opinion as “Arty,” which 
is a pseudonym used for ease of reading and to protect the juvenile’s privacy. 
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After a review hearing held on 28 March 2019, Judge Thomas 
Langan entered an order on 10 May 2019 in which he found that 
respondent-mother was living with her own mother, that she was strug- 
gling with anxiety and depression, that these mental health difficulties 
were interfering with her efforts to satisfy the requirements of her case 
plan, that she had not been attending parenting classes or receiving 
mental health treatment since December 2018, and that she had not 
had a domestic violence assessment. As a result, Judge Langan ordered 
respondent-mother to comply with the requirements of her case plan 
and to cooperate with the drug screening process. 


In the aftermath of a review hearing held on 8 August 2019, the trial 
court entered a permanency-planning order on 10 September 2019 in 
which it found that respondent-mother continued to live with her mother, 
continued to struggle with anxiety and depression, and had not attended 
parenting classes or mental health treatment since December 2018 un- 
til restarting treatment in May 2019. In addition, the trial court found 
that respondent-mother had refused to participate in the drug screening 
process, had failed to appear for the purpose of providing a sample to 
be screened in December and January, had not been screened for drugs 
from December 2018 through 22 March 2019, had failed to appear for 
a scheduled drug screen on 10 June 2019, and had admitted to having 
taken Adderall that was purchased unlawfully. The trial court further 
found that respondent-mother had failed to participate in a second psy- 
chological evaluation that she had been ordered to obtain after report- 
ing that she had ceased making any effort to satisfy the requirements 
of her case plan as the result of anxiety and depression. Moreover, the 
trial court also found that respondent-mother had reported that she had 
been involved in an incident of domestic violence during which Arty’s 
father had become violent and which had led her to obtain the entry of 
a domestic violence protective order against Arty’s father. Finally, the 
trial court found that respondent-mother had failed to demonstrate that 
she was employed. As a result, the trial court changed Arty’s primary 
permanent plan to one of adoption. 


Following a permanency-planning hearing held on 10 October 
2019, the trial court entered an order on 7 November 2019 determining 
that respondent-mother was obtaining housing with Arty’s father, had 
completed a domestic violence support group, had completed parent- 
ing classes, and had obtained a psychological evaluation. On the other 
hand, the trial court also found that respondent-mother continued 
to either refuse to participate in the drug screening process or to fail to 
appear upon occasions when she was requested to provide a sample 
for screening and that she had tested positive for the presence of 
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Subutex and methamphetamines on 4 September 2019. In addition, the 
trial court found that respondent-mother had failed to attend Arty’s 
medical appointments. 


On 7 November 2019, DSS filed a motion seeking to have 
respondent-mother’s parental rights in Arty terminated on the basis of 
neglect, N.C.G.S. § 7B-1111(a)(1) (2019); willful failure to make reason- 
able progress toward correcting the conditions that had led to Arty’s re- 
moval from her care, N.C.G.S. § 7B-1111(a)(2); and dependency, N.C.G.S. 
§ 7B-1111(a)(6). On 13 July 2020, the trial court entered an adjudicatory 
order determining that respondent-mother’s parental rights in Arty were 
subject to termination on the basis of all three grounds for termination 
alleged in the termination motion and a separate dispositional order de- 
termining that the termination of respondent-mother’s parental rights 
would be in Arty’s best interests. As a result, the trial court terminated 
respondent-mother’s parental rights in Arty. Respondent-mother noted 
an appeal to this Court from the trial court’s termination orders.? 


As an initial matter, respondent-mother contends that the trial court 
erred by determining that her parental rights in Arty were subject to 
termination. A termination of parental rights proceeding consists of an 
adjudicatory stage and a dispositional stage. N.C.G.S. §§ 7B-1109, -1110 
(2019); In re Montgomery, 311 N.C. 101, 110 (1984). At the adjudicatory 
stage, the petitioner bears the burden of proving by “clear, cogent, and 
convincing evidence” that one or more of the grounds for termination 
set out in N.C.G.S. § 7B-1111(a) exist. N.C.G.S. § 7B-1109(f). We review 
a trial court’s adjudication decision in order “to determine whether the 
findings are supported by clear, cogent and convincing evidence and 
the findings support the conclusions of law.” In re Montgomery, 311 
N.C. at 111 (citing In re Moore, 306 N.C. 394, 404 (1982)). “[A]n adjudica- 
tion of any single ground in N.C.G.S. § 7B-1111(a) is sufficient to support 
a termination of parental rights.” In re E.H.P., 372 N.C. 388, 395 (2019). 


2. Although the trial court terminated the parental rights of Arty’s father as well, he 
did not note an appeal from the trial court’s termination orders and is not a party to the 
proceedings before this Court. 


3. The notice of appeal that respondent-mother filed in this case was directed to the 
Court of Appeals rather than this Court. In view of the seriousness of the consequences of 
the trial court’s orders for both respondent-mother and Arty and the fact that neither DSS 
nor the guardian ad litem have objected to the sufficiency of respondent-mother’s notice of 
appeal, we elect to treat the record on appeal as a certiorari petition and allow that petition 
in order to reach the merits of respondent-mother’s challenge to the lawfulness of the trial 
court’s termination orders. Anderson v. Hollifield, 345 N.C. 480, 482 (1997). 
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A parent’s parental rights in a child are subject to termination pursu- 
ant to N.C.G.S. § 7B-1111(a)(1) in the event that the trial court concludes 
that the parent has neglected the juvenile within the meaning of N.C.G.S. 
§ 7B-101. N.C.G.S. § 7B-1111(a)(1). A neglected juvenile is defined, in 
pertinent part, as a juvenile “whose parent, guardian, custodian, or care- 
taker does not provide proper care, supervision, or discipline; . . . or 
who lives in an environment injurious to the juvenile’s welfare.” N.C.G.S. 
§ 7B-101(15) (2019). As we have recently explained, 


[t]ermination of parental rights based upon this statu- 
tory ground requires a showing of neglect at the time 
of the termination hearing or, if the child has been 
separated from the parent for a long period of time, 
there must be a showing of a likelihood of future 
neglect by the parent. When determining whether 
such future neglect is likely, the district court must 
consider evidence of changed circumstances occur- 
ring between the period of past neglect and the time 
of the termination hearing. 


In re R.L.D., 375 N.C. 838, 841 (2020) (cleaned up) (first quoting In re 
D.L.W., 368 N.C. 835, 843 (2016); then quoting In re Z.V.A., 373 N.C. 207, 
212 (2019). 


In determining that respondent-mother’s parental rights in Arty were 
subject to termination on the basis of neglect, the trial court took judi- 
cial notice of the file in the underlying juvenile neglect and dependency 
proceeding and found that Arty had been adjudicated to be a neglected 
juvenile on 27 September 2018. In addition, the trial court found that 
respondent-mother had agreed to a case plan on 19 September 2018 
that required her to (1) attend and successfully complete an approved 
parenting class; (2) complete a parenting psychological evaluation, a 
mental health evaluation, a domestic violence assessment, and a sub- 
stance abuse assessment and comply with all treatment-related rec- 
ommendations; (3) participate in a random drug screening process; 
(4) communicate with DSS on a weekly basis; (5) maintain a legal and 
stable source of income for a period of at least three months; and (6) 
obtain and maintain stable housing for a period of at least three months. 
Although the trial court did find that respondent-mother had made some 
progress toward satisfying the requirements of her case plan, it also 
found, however: 


36. That [respondent-mother] stated to Dr. Schaeffer 
during her psychological evaluation that she had 
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broken up with the father and that she didn’t 
understand why he was listed as an aggressor in 
a report. 


That [respondent-mother] appears to have “bro- 
ken up” with the father at least three different 
times throughout the time [Arty] has been in the 
care of Stokes DSS. 


That [respondent-mother] did not appear con- 
cerned that the father had not completed any 
domestic violence counseling. 


That although [respondent-mother] denie[d] drug 
use, the drug screens presented as Respondent’s 
Exhibit 2 still list that [respondent-mother] is 
diagnosed with severe opioid use disorder. 


That [respondent-mother] began Mental Health 
services with The Neill Group two weeks after 
the Adjudication Hearing in this matter began on 
March 13%, 2020. 


That the Court has not heard any evidence regard- 
ing any additional Mental Health or Domestic 
Violence counseling since the last [incidents] of 
Domestic Violence. 


That although [respondent-mother] states that 
she does not have a relationship with the father, 
it is extremely troubling to this Court that the 
mother is in continued contact with the father 
and is allowing visitation with her new baby. 


That the Court finds that [respondent-mother] 
has genuine love and affection for [Arty], but 
that she does not appear to grasp the severity of 


qi 


IN THE SUPREME COURT 383 


IN RE A.C. 
[378 N.C. 377, 2021-NCSC-91] 


the issues after all of the court hearings and all of 
the therapy that [she] has engaged in. 


57. That [respondent-mother] minimizes her role in 
the issues leading up to today’s hearing and what 
she needs to do to prevent problems of the past. 


58. That even during [respondent-mother’s] psy- 
chological evaluations the evaluators noted that 
[she] minimized issues and did not grasp why 
this was happening to her. 


59. That Dr. Bennett specifically stated in [respon- 
dent-mother’s] psychological evaluation that 
[respondent-mother] had minimized her mental 
health and substance abuse issues. 


65. That prior to March 13%, 2020, [respondent- 
mother] had missed approximately three months 
of visitation with [Arty]. 


70. That the juvenile is a neglected juvenile, and that 
there is a reasonable likelihood of such neglect 
continuing in[to] the future. More specifically: 


b. [Respondent-mother] . . . ha[s] failed to 
show conditions were remedied since the 
time of removal of the juvenile and there- 
fore it appears likely that such neglect 
would continue into the foreseeable future. 


“Findings of fact not challenged by respondent are deemed supported 
by competent evidence and are binding on appeal.” In re T.N.H., 372 
N.C. 403, 407 (2019). 


As an initial matter, we consider respondent-mother’s contention 
that many of the findings of fact contained in the trial court’s adjudica- 
tion order should be disregarded because they are nothing more than 
recitations of the testimony provided by various witnesses. According 
to well-established North Carolina law, “[r]ecitations of the testimony 
of each witness do not constitute findings of fact by the trial judge.” 
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In re N.D.A., 373 N.C. 71, 75 (2019) (alteration in original) (quoting 
Moore v. Moore, 160 N.C. App. 569, 571-72 (2003)). In In re N.D.A., the 
trial court found as a fact that the father had “testified that he had ‘at- 
tempted to set up visits with the child but could not get any assistance in 
doing so.’ ” Id. (emphasis added). On appeal, the father argued that the 
quoted language did not constitute a valid finding of fact because it con- 
tained nothing more than a recitation of his own testimony, a contention 
with which this Court agreed given that the language in question failed 
to determine whether the relevant portion of the father’s testimony was 
credible. Id. As a result, this Court disregarded the language in question 
in determining the validity of the trial court’s termination order. Id. 


A careful review of the trial court’s adjudication order satisfies us 
that Finding of Fact Nos. 33, 35, 37, 39-41, 483-44, 46-47, 50-53, and 55 
are nothing more than recitations of the testimony of various witnesses. 
Each of these findings states that a witness either “testified,” “contends,” 
or “indicated” that something was true. In light of the fact that, in the 
relevant findings of fact, the trial court simply recited the testimony 
of various witnesses rather than indicating what actually happened or 
describing a statement that might constitute an admission by a party 
or otherwise had relevance because that statement was actually made, 
these “findings” fail to satisfy the trial court’s obligation to evaluate the 
credibility of the witnesses who testified at the adjudication hearing and 
to resolve any contradictions that existed in the evidence. As a result, 
our precedent compels us to disregard these findings of fact in ascer- 
taining whether the trial court did or did not err in determining that 
respondent-mother’s parental rights in Arty were subject to termination 
on the basis of neglect. 


In addition to the findings of fact listed above, respondent-mother 
contends that Finding of Fact Nos. 54 and 59 should also be disregarded 
as mere recitations of witness testimony. However, we are not persuad- 
ed by respondent-mother’s contentions with respect to these findings 
of fact. 


In Finding of Fact No. 54, the trial court stated that, “although 
[respondent-mother] states that she does not have a relationship with 
the father, it is extremely troubling to this Court that the mother is in 
continued contact with the father and is allowing visitation with her new 
baby.” Admittedly, the trial court did point out that respondent-mother 
had “state[d]” that she was no longer in a relationship with the father. 
In addition, however, the trial court determined in Finding of Fact 
No. 54 (1) that respondent-mother continued to have contact with the 
father and allowed him to have visitation with her new baby and (2) that 
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her conduct in this regard was “extremely troubling” to the trial court. 
In our view, both of these statements constitute actual findings of fact 
rather than simple recitations of witness testimony. See In re Harris 
Teeter, LLC, 271 N.C. App. 589, 611 (stating that “[a] finding of fact is a 
‘determination reached through logical reasoning from the evidentiary 
facts’ ”) (quoting Barnette v. Lowe’s Home Ctrs., Inc., 247 N.C. App. 1, 6 
(2016))), cert. denied, 376 N.C. 544 (2020), and aff'd on other grounds, 
2021-NCSC-80. As a result, the information contained in Finding of Fact 
No. 54 relating to respondent-mother’s continued contact with Arty’s fa- 
ther, her decision to allow Arty’s father to visit with her new baby, and 
the trial court’s concern about her conduct is appropriately considered 
in determining whether respondent-mother’s testimony was credible 
and whether respondent-mother’s parental rights in Arty were subject to 
termination on the basis of neglect. 


A careful reading of the trial court’s termination order persuades us 
that Finding of Fact No. 59 must be read in conjunction with Finding of 
Fact 58, which states “[t]hat[,] even during [respondent-mother’s] psy- 
chological evaluations[,] the evaluators noted that [respondent-mother] 
minimized issues and did not grasp why this was happening to 
her.” In stating in Finding of Fact No. 59 “[t]hat Dr. Bennett specifi- 
cally stated in [respondent-mother’s] psychological evaluation that 
[respondent-mother] had minimized her mental health and substance 
abuse issues,” the trial court was simply pointing to the portion of the 
record that provided the evidentiary support for Finding of Fact No. 58. 
As a result, we decline to disregard the essential import of Finding of 
Fact Nos. 58 and 59, which is that respondent-mother tended to mini- 
mize the nature and extent of the difficulties that she faced in attempting 
to parent Arty. 


In addition, respondent-mother attacks the validity of the finding 
in which the trial court judicially noticed the materials in the underly- 
ing neglect and dependency action and incorporated the “file and any 
findings of fact therefrom within the current order.” In support of this 
contention, respondent-mother points out that “[t]he trial court made 
broad, general statements of judicial notice and incorporation without 
specifying precisely what it was using for any specific finding” and argues 
that “[m]erely incorporating documents by reference is not a sufficient 
finding of fact.” We do not believe that the presence of this language in 
the trial court’s adjudication order constitutes prejudicial error. 


As an initial matter, we note that respondent-mother did not object 
to the trial court’s decision to judicially notice the file in the underly- 
ing neglect and dependency proceeding. See In re A.B., 272 N.C. App. 
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13, 16 (2020) (stating that “[a] respondent’s failure to object to the trial 
court’s taking judicial notice of the underlying juvenile case files waives 
appellate review of the issue” (cleaned up) (quoting In re W.L.M., 181 
N.C. App. 518, 522 (2007))). In addition, even if respondent-mother had 
properly preserved her objection to the trial court’s decision to judicially 
notice the materials in the underlying neglect and dependency proceed- 
ing for purposes of appellate review, her objection to the trial court’s 
action lacks substantive merit. As this Court has previously recognized, 
“lal trial court may take judicial notice of findings of fact made in prior 
orders, even when those findings are based on a lower evidentiary stan- 
dard because where a judge sits without a jury, the trial court is pre- 
sumed to have disregarded any incompetent evidence and relied upon 
the competent evidence.” In re T.N.H., 372 N.C. at 410 (citing Munchak 
Corp. v. Caldwell, 301 N.C. 689, 694 (1981)). On the other hand, however, 
“the trial court may not rely solely on prior court orders and reports” 
and must, instead, “receive some oral testimony at the hearing and make 
an independent determination regarding the evidence presented.” Jd. 


Although the trial court did take judicial notice of the record in 
the underlying neglect and dependency proceeding and incorporated 
“that file and any findings of fact therefrom within the [adjudication] 
order,” it did not rely solely upon these materials in determining that 
respondent-mother’s parental rights in Arty were subject to termination. 
Instead, the trial court also received oral testimony during the termina- 
tion hearing from Katie Fulk, a social worker; respondent-mother; and 
Jodi Callahan, an addiction specialist employed by Novant Health, who 
counseled respondent-mother regarding her substance abuse issues. In 
addition, the trial court made independent factual determinations based 
upon the evidence admitted at the termination hearing that adequately 
addressed the matters at issue between the parties. As a result, since the 
trial court received evidence in the form of oral witness testimony at the 
adjudication hearing, fully considered this evidence, and made findings 
of fact delineating its independent evaluation of the record evidence in 
its adjudication order, we conclude that respondent-mother’s challenge 
to the trial court’s decision to take judicial notice of the record devel- 
oped in the underlying neglect and dependency proceeding lacks merit. 


Next, respondent-mother challenges the appropriateness of Finding 
of Fact Nos. 36 and 38 on the grounds that they lack “a nexus, an anchor 
in time, or relevance as support for a conclusion on the existence of any 
ground at the time of the hearing.” According to respondent-mother, in 
light of the trial court’s failure to “articulat[e] the connection between a 
finding and a ground, many [of its] findings are simply statements with 
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no support for a ground for termination.” Once again, we fail to find 
respondent-mother’s argument to be persuasive. 


As an initial matter, we hold that both of the challenged findings of 
fact have ample evidentiary support. In Finding of Fact No. 36, the trial 
court stated that respondent-mother had told “Dr. Schaeffer during her 
psychological evaluation that she had broken up with the father and that 
she didn’t understand why he was listed as an aggressor in a report.” 
As the record reflects, respondent-mother acknowledged that DSS had 
expressed concern about her relationship with Arty’s father and that she 
had told Dr. Schaeffer that Arty’s father had a “bad temper” before stat- 
ing that she did not “know why” Arty’s father had been described as an 
“aggressor” in various reports. In Finding of Fact No. 38, the trial court 
found that respondent-mother “appears to have ‘broken up’ with the fa- 
ther at least three different times throughout the time the juvenile has 
been in” DSS care. According to the record, respondent-mother testified 
that she had “broke[n] up” with Arty’s father right after Christmas in 
2019, after previously having ended her relationship with him one year 
earlier. In addition, the record reflects that respondent-mother admitted 
that, in April 2019, Arty’s father had intimidated her; that she had locked 
herself in a bathroom in response to his conduct; and that, after she had 
done so, Arty’s father broke down the door and forced his way into the 
bathroom, causing her to obtain the entry of a domestic violence pro- 
tective order against him. As a result, the relevant findings of fact are 
supported by clear, cogent, and convincing record evidence and appear 
to us to have been relevant to the issue of whether respondent-mother’s 
parental rights in Arty were subject to termination on the basis of ne- 
glect given that they demonstrated the continued existence of contact 
between respondent-mother and Arty’s father despite his abusive behav- 
ior, a fact that tends to show her failure to understand and to address the 
issue of domestic violence. 


Similarly, respondent-mother challenges a number of other findings 
as lacking in sufficient record support. First, respondent-mother argues 
that the record fails to provide sufficient support for Finding of Fact No. 
42, in which the trial court found that respondent-mother “did not ap- 
pear concerned that the father had not completed any domestic violence 
counselling.” The record contains ample support for an assertion that 
respondent-mother and Arty’s father had a history of domestic violence. 
At the termination hearing, respondent-mother testified that, during the 
first year of her relationship with Arty’s father and while she was preg- 
nant with Arty, she “started noticing that he might have like some anger 
issues, ... but I stayed with him in a chance to make our family work. 
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He’s gotten worse over the time.” In addition, as we have already noted, 
respondent-mother had reported an incident of domestic violence be- 
tween herself and Arty’s father that had occurred in April 2019 and that 
had (1) caused Arty’s father to go on “a three-day high, which led to his be- 
ing violent” and had (2) motivated respondent-mother to obtain the entry 
of a domestic violence protective order directed against Arty’s father. In 
spite of this history of domestic violence, however, respondent-mother 
subsequently reconciled with Arty’s father. At a permanency-planning 
hearing held on 10 October 2019, respondent-mother reported that she 
had established housing with Arty’s father in Winston-Salem. In addi- 
tion, respondent-mother acknowledged at the termination hearing that 
she continued to allow the father to visit with her new baby. When asked 
at the termination hearing whether, as a victim of domestic violence, she 
had concerns about the fact that Arty’s father was having visits with her 
child, respondent-mother testified that her “only concern” was Arty’s fa- 
ther’s “substance abuse problems.” As a result, the record contains am- 
ple support for Finding of Fact No. 42. See In re D.L.W., 368 N.C. at 843 
(stating that the trial judge is required to consider all of the evidence, to 
pass upon the credibility of the witnesses, and to determine the reason- 
able inferences to be drawn from the evidence). 


In addition, respondent-mother challenges the sufficiency of the re- 
cord support for Finding of Fact No. 45, which states that, “although 
[respondent-mother] denies drug use, the drug screens presented as 
Respondent’s Exhibit 2 still list that the mother is diagnosed with severe 
opioid use disorder.” In support of this contention, respondent-mother 
states that, since her drug screen results demonstrate that she had not 
engaged in improper drug use since July 2018, the fact that the drug 
screen summaries that were admitted into evidence at the termination 
hearing continued to “list” a diagnosis of severe opioid use disorder con- 
stitutes a misrepresentation of the evidence by implying that she has a 
new or ongoing substance abuse or disorder. 


As the trial court’s findings reflect, the drug screen summaries in- 
dicate that, throughout the relevant period of time, respondent-mother 
was diagnosed as having an “[o]pioid use disorder, severe.” For that rea- 
son, the specific finding that the trial court actually made has sufficient 
evidentiary support. In re D.L.W., 368 N.C. at 843. On the other hand, 
given the absence of any evidence tending to show what, if anything, the 
continued existence of this diagnosis reflects and what was necessary 
in order for this diagnosis to be deleted and the absence of any findings 
that respondent-mother had tested positive for the presence of unlaw- 
ful drugs or exhibited a consistent pattern of attempting to evade the 


IN THE SUPREME COURT 389 


IN RE A.C. 
[378 N.C. 377, 2021-NCSC-91] 


required drug screening process in the period of time immediately prior 
to the termination hearing, we opt to refrain from considering Finding 
of Fact No. 45 in determining whether the trial court’s findings support 
its conclusion that respondent-mother’s parental rights in Arty were sub- 
ject to termination on the basis of neglect. See In re N.G., 374 N.C. 891, 
900 (stating that this Court limits its review of findings of fact “to those 
challenged findings that are necessary to support the trial court’s deter- 
mination . . . that parental rights should be terminated”). 


Next, respondent-mother challenges the sufficiency of the record 
support for Finding of Fact No. 49, which states that “the Court has not 
heard any evidence regarding any additional Mental Health or Domestic 
Violence counseling since the last [incidents] of Domestic Violence.” 
Although respondent-mother testified at the termination hearing that 
the last incident of domestic violence in which she was involved with 
Arty’s father had occurred in April 2019, she also claims that, after this 
date, she had continued to participate in substance abuse counseling at 
Novant Health, had attended mental health treatment at Novant Health 
and the Neill Group, and had participated in group sessions that were 
intended to address domestic violence concerns. A careful review of the 
record satisfies us that respondent-mother did, in fact, receive mental 
health counseling at Novant Health after April 2019, with the Novant 
Health records that were admitted into evidence as Respondent’s 
Exhibit 2 tending to show that respondent-mother saw a physician for 
treatment of major depressive disorder and panic disorder on 16 May 
2019 and that she saw a provider at Novant Health for “[d]epression af- 
fecting pregnancy” on 3 October 2019. In addition, DSS concedes that 
respondent-mother sought domestic violence counseling after April 
2019 given that the record contains a certificate of participation dated 
9 October 2019 that shows that respondent-mother completed a domes- 
tic violence support group.‘ As a result, we will disregard Finding of 
Fact No. 49 in evaluating the lawfulness of the trial court’s determina- 
tion that respondent-mother’s parental rights in Arty were subject to 
termination on the basis of neglect. In re S.M., 375 N.C. 673, 684 (2020). 


4. DSS contends that, “given that the parents reconciled and separated again by 
December of 2019, it is not beyond imagining that further instances of domestic violence 
likely occurred around that time.” Although the trial court does have the right to make 
reasonable inferences from the evidence, “[s]uch inferences, however, ‘cannot rest on 
conjecture or surmise.’ ” In re K.L.T., 374 N.C. 826, 848 (2020) (quoting Sowers v. Marley, 
235 N.C. 607, 609 (1952)). The inference that DSS seeks to have us draw from the parents’ 
reconciliation and subsequent separation does not strike us as a reasonable one. 
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Moreover, respondent-mother argues that Finding of Fact Nos. 57 
through 59, which indicate that respondent-mother failed to “grasp” and 
tended to minimize the extent of her involvement in the difficulties that 
precluded her reunification with Arty, lack sufficient record support. 
Respondent-mother’s argument to the contrary notwithstanding, how- 
ever, the record reflects that Dr. Bennett specifically stated in his report 
that respondent-mother “minimized emotional and psychiatric issues”; 
that this tendency to minimize the problems that respondent-mother 
faced “extend[ed] to the potential for domestic violence as she does 
not appear to understand that the [April 2019] incident . . . would be 
considered domestic violence”; and that respondent-mother tended to 
minimize her substance abuse problems. Although respondent-mother 
points out that Dr. Bennett’s report was the only evidence upon which 
these findings could possibly rest, the report in question provides ample 
support for the challenged portions of Finding of Fact Nos. 57 through 
59, with it being the province of the trial court to evaluate the credibility 
of the evidence and to determine the reasonableness of the inferences 
that should be drawn from that evidence. In re D.L.W., 368 N.C. at 843. 
Thus, we reject this aspect of respondent-mother’s challenge to the law- 
fulness of the trial court’s order. 


Furthermore, respondent-mother contends that Finding of Fact 
No. 65, in which the trial court stated that, “[p]rior to March 13" 2020, 
[respondent-mother] had missed approximately three months of visita- 
tion with [Arty],” fails “to account for those reasonable and excusable 
justifications consistent with the missed visits.” Respondent-mother 
does not, however, argue that she did not miss the visits in question. 
In addition, the trial court has the authority, in the exercise of its re- 
sponsibility as the finder of fact, to refrain from accepting any justifica- 
tions or explanations that respondent-mother offered for missing these 
visits. See In re J.T.C., 273 N.C App. 66, 70 (2020) (stating that “[i]t is 
well-established . . . that ‘[c]redibility, contradictions, and discrepancies 
in the evidence are matters to be resolved by the trier of fact, here the 
trial judge, and the trier of fact may accept or reject the testimony of any 
witness’ ” (second alteration in original) (quoting Smith v. Smith, 89 
N.C. App. 232, 235 (1988)), aff'd per curiam, 376 N.C. 642 (2021). As a 
result, the trial court did not commit any error of law in making Finding 
of Fact No. 65. 


In Finding of Fact No. 71, the trial court stated that the allegations 
set out in the termination motion had “been proven by clear, cogent, 
and convincing evidence.” Although respondent-mother appears to con- 
tend that the trial court erred by making Finding of Fact No. 71 on the 
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grounds that this finding involves an erroneous application of the legal 
principles governing the issue of judicial notice, the challenged finding 
of fact is nothing more than a statement of the applicable standard of 
proof. See N.C.G.S. § 7B-1109(f) (providing that, at the adjudicatory por- 
tion of a termination of parental rights proceeding, “[t]he burden .. . 
shall be upon the petitioner or movant and all findings of fact shall be 
based on clear, cogent, and convincing evidence”); see also In re B.L.H., 
376 N.C. 118, 127 (2020) (holding that, while the trial court failed to state 
the required standard of proof in the written termination order, its oral 
statement that its findings rested upon “clear, cogent, and convincing” 
evidence satisfied the requirements of N.C.G.S. § 7B-1109(f)). 


Similarly, in Finding of Fact No. 72, the trial court stated that “any ad- 
ditional allegations of the Motion for Termination of Parental Rights not 
specifically laid out [in its previous findings were incorporated into its ad- 
judicatory order] as Findings of Fact.” According to respondent-mother, 
the trial court erred by making this finding of fact on the theory that the 
trial court is required to find the facts specifically rather than simply 
incorporating a large body of findings from some other document by 
reference and on the grounds that a trial court cannot make adequate 
findings of fact by simply reciting the allegations set out in a termination 
motion. See In re Harton, 156 N.C. App. 655, 660 (2003) (stating that, 
“[w]hen a trial court is required to make findings of fact, it must make 
the findings of fact specially” and, instead of “simply recit[ing] allega- 
tions,” “must through processes of logical reasoning from the eviden- 
tiary facts find the ultimate facts essential to support the conclusions 
of law” (cleaned up) (first quoting N.C.G.S. § 1A-1, Rule 52(a)(1) (2001); 
then quoting In re Anderson, 151 N.C. App. 94, 96 (2002))). We do not 
find respondent-mother’s argument to be persuasive. 


As this Court has previously stated, “[t]he requirement for appro- 
priately detailed findings is . . . not a mere formality or a rule of empty 
ritual; it is designed instead ‘to dispose of the issues raised by the plead- 
ings and to allow the appellate courts to perform their proper function 
in the judicial system.’ ” Coble v. Coble, 300 N.C. 708, 712 (1980) (quoting 
Montgomery v. Montgomery, 32 N.C. App. 154, 158 (1977)). A careful 
review of the trial court’s adjudication order reveals that, rather than 
simply reciting the allegations set out in the termination motion, the 
trial court made “sufficient additional findings of fact which indicate 
the trial court considered the evidence presented at the hearing,” In re 
S.C_R., 217 N.C. App. 166, 169 (2011) (quoting In re O.W., 164 N.C. App. 
699, 702 (2004)), with this case being readily distinguishable from In re 
S.C.R., in which the trial court erroneously made only “one additional 
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finding of fact beyond those incorporated from the petition,” resulting 
in the entry of an order that was, as the Court of Appeals determined, 
insufficient to permit a “determin[ation] that the judgment is adequately 
supported by competent evidence.” Jd. at 170 (quoting Montgomery, 32 
N.C. App. at 156-57). Instead, the trial court made over seventy find- 
ings of fact in the adjudication order that is at issue in this case. Even 
though, as we have already noted, a number of the trial court’s findings 
were deficient for various reasons, the remaining findings are sufficient 
to permit meaningful appellate review. Cf In re K.R.C., 374 N.C. 849, 
861 (2020) (concluding that this Court was “simply unable to undertake 
meaningful appellate review of the trial court’s decision based upon a 
series of evidentiary findings which [were] untethered to any ultimate 
facts which undergird an adjudication pursuant to N.C.G.S. § 7B-1111(a) 
or to any particularized conclusions of law which would otherwise ex- 
plain the trial court’s reasoning”). See also In re Z.D., 258 N.C. App. 
441, 444 (2018) (stating that, in order for an appellate court to conduct 
a meaningful review, a “trial court must make specific findings of the 
ultimate facts established by the evidence, admissions and stipulations 
which are determinative of the questions involved in the action and es- 
sential to support the conclusions of law reached” (internal quotation 
marks omitted) (quoting Quick v. Quick, 305 N.C. 446, 452 (1982))); In 
re A.B., 245 N.C. App. 35, 44-45 (2016) (stating that, “[a]lthough finding 
of fact 13 certainly includes some ‘unoriginal prose [,]’. . . the trial court 
made 70 findings of fact” and “referred to the allegations from DSS’s pe- 
titions by reference to subparagraphs a-k in one of seventy findings, so 
it is clear that the trial court made an independent determination of the 
facts and did ‘more’ than merely ‘recit[e] the allegations’ ” (second and 
fourth alterations in original) (quoting In re O.W., 164 N.C. App. at 702)). 
As aresult, we reject respondent-mother’s contention that the trial court 
erred by incorporating the allegations set out in the termination motion 
in its termination order. 


Next, respondent-mother argues that Finding of Fact No. 70(b), 
which states that respondent-mother had “failed to show conditions 
were remedied since the time of removal of the juvenile and there- 
fore it appears likely that such neglect would continue into the fore- 
seeable future” improperly shifted the burden of proof from DSS to 
respondent-mother by requiring her to “show conditions” had been 
“remedied” since Arty had been removed from her home. Although 
respondent-mother is certainly correct in noting that the burden of proof 
at the adjudication stage of a termination of parental rights proceeding 
rests upon the petitioner or movant, see N.C.G.S. § 7B-1109(f) (stating 
that “[t]he burden in [an adjudicatory hearing on termination] shall be 
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upon the petitioner or movant and all findings of fact shall be based on 
clear, cogent, and convincing evidence”), we do not believe that Finding 
of Fact No. 70(b) indicates that the trial court impermissibly shifted the 
burden of proof from DSS to respondent-mother. Instead, we conclude 
that, “[w]hen viewed in the context of the entire termination order, 
the trial court’s finding is merely an expression of its observation that 
respondent-mother failed to rebut petitioners’ clear, cogent, and con- 
vincing evidence that the conditions of [removal had not been reme- 
died],” In re D.L.A.D., 375 N.C. 565, 570 (2020); see also In re A.R.A., 373 
N.C. 190, 196 (2019) (stating that “the district court did not improperly 
shift DSS’ burden of proof onto respondent-mother” and had, instead, 
“simply observed that respondent-mother had failed to rebut DSS’ clear, 
cogent, and convincing evidence that she and the father had not estab- 
lished safe and stable housing for the children”), when viewed in light 
of its earlier determinations that respondent-mother failed to fully grasp 
the extent of her mental health problems and the difficulties created by 
her continued relationship with Arty’s father.® As a result, we hold that 
this aspect of respondent-mother’s challenge to the trial court’s adjudi- 
cation order has no merit. 


Finally, respondent-mother asserts that the record evidence and 
the trial court’s findings of fact fail to support its determination that 
it was likely that Arty would be neglected in the event that he was 
returned to respondent-mother’s care. We are unable to agree with 
respondent-mother’s contention. 


As we have already noted, the trial court erred by making a number 
of findings of fact that constituted nothing more than recitations of the 
testimony of various witnesses and by finding, in the absence of suffi- 
cient record support, that the record did not contain any indication that 
respondent-mother had participated in any mental health or domestic 
violence treatment after the April 2019 incident in which Arty’s father 
committed acts of domestic violence against her. However, “[t]here is 
nothing impermissible about describing testimony, so long as the court 
ultimately makes its own findings, resolving any material disputes,” 
In re T.N.H., 372 N.C. at 408 (quoting In re C.L.C., 171 N.C. App. 438, 
446 (2005), aff'd per curiam, in part, and disc. rev. improvidently 


5. Although respondent-mother challenges the lawfulness of Finding of Fact Nos. 
41, 60, 61, and 68 as well, we need not address the arguments that she advanced in support 
of her contention that the trial court erred by making these findings on the grounds that 
the findings in question are not necessary to support a conclusion that the trial court’s 
findings support its conclusion that respondent-mother’s parental rights were subject to 
termination on the basis of neglect. See In re N.G., 374 N.C. at 900. 


394 IN THE SUPREME COURT 


IN RE A.C. 
[3878 N.C. 377, 2021-NCSC-91] 


allowed, in part, 360 N.C. 475 (2006)), and this Court simply disregards 
information contained in findings of fact that lack sufficient evidentiary 
support in determining whether the trial court’s findings of fact support 
a determination that a parent’s parental rights in a child are subject 
to termination. As a result, we will now examine the sufficiency of 
the trial court’s properly made and supported findings of fact for the 
purpose of ascertaining whether they support a determination that 
respondent-mother’s parental rights in Arty were subject to termina- 
tion on the basis of neglect, including whether those findings sufficed 
to show a likelihood of future neglect in the event that Arty was to be 
returned to respondent-mother’s care. 


A careful review of the trial court’s valid findings of fact establishes 
that, while respondent-mother made some progress in satisfying the re- 
quirements of her case plan, the progress that she did make was extreme- 
ly limited; that respondent-mother had “broken up” with the father on at 
least three occasions during the pendency of the underlying neglect and 
dependency proceeding; that, in spite of her denial that she was still in- 
volved in a romantic relationship with Arty’s father, respondent-mother 
continued to have contact with Arty’s father and allowed him to visit her 
new baby; that respondent-mother was not concerned by the fact that 
Arty’s father had failed to complete domestic violence counseling; that, 
in spite of the fact that respondent-mother had genuine love and affec- 
tion for Arty, she did not grasp the severity of the difficulties that she 
faced in seeking to be reunited with him; that respondent-mother mini- 
mized the problems that she faced and the significance of the steps that 
she needed to take in order to prevent these past difficulties from recur- 
ring; that respondent-mother was completely dependent upon others for 
her housing and finances; that respondent-mother had never had stable 
housing or independent means of support during the pendency of the 
underlying neglect and dependency proceeding; that respondent-mother 
missed approximately three months of visitation with Arty; and that 
respondent-mother had failed to provide any financial support for Arty 
during the time that he was in DSS custody. In addition, the trial court 
found that Arty had been adjudicated to be a neglected juvenile in 2018; 
that respondent-mother had failed to show that the conditions that had 
led to Arty’s removal from her care had been remedied; and that there 
was a likelihood that the neglect that Arty had experienced would recur 
in the event that he was returned to respondent-mother’s care. 


The trial court’s properly made findings indicate that Arty had previ- 
ously been found to be a neglected juvenile. In addition, by finding as a 
fact that respondent-mother had made some progress toward satisfying 
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the requirements of her case plan by submitting to psychological evalu- 
ations, completing parenting classes, obtaining a domestic violence as- 
sessment and completing domestic violence classes, maintaining some 
level of contact with DSS, participating in substance abuse treatment, 
participating in a number of drug screens, and submitting to a mental 
health evaluation, it is apparent that the trial court considered whether 
respondent-mother’s situation had improved between the date upon 
which Arty entered DSS custody and the date of the termination hear- 
ing. In re Z.V.A., 373 N.C. at 212. On the other hand, the trial court also 
found that future neglect was likely in the event that Arty was returned 
to respondent-mother’s care. In reaching this conclusion, the trial court 
focused upon the fact that respondent-mother minimized the severity 
of her parenting-related problems and the extent to which her parent- 
ing deficiencies had contributed to Arty’s removal from her care, with 
the trial court having expressed particular concern about the fact that 
respondent-mother continued to have contact with Arty’s father, had 
reconciled with him on more than one occasion, and was allowing him 
to visit her new child in spite of his prior history of committing acts of 
domestic violence against her. See In re M.C., 374 N.C. 882, 889 (2020) 
(concluding that “respondent’s refusal to acknowledge the effect of 
domestic violence on the children and her inability to sever her rela- 
tionship with [the father], . . . supports the trial court’s determination 
that the neglect of the children would likely be repeated if they were 
returned to respondent’s care”); see also In re M.A., 374 N.C. 865, 870 
(2020) (holding that, even though the father claimed to have made rea- 
sonable progress toward satisfying the requirements of his case plan, 
the trial court’s findings relating to his failure to adequately address 
the issue of domestic violence, which had been the primary reason for the 
children’s removal from the family home, sufficed, “standing alone, . . . 
to support a determination that there was a likelihood of future ne- 
glect”); In re J.A.M., 259 N.C. App. 810, 816 (2018) (holding that, where 
domestic violence was one of the grounds for the child’s removal from 
the parental home, the mother’s denial that she needed help and her con- 
tinued involvement with the father, who had committed acts of domestic 
violence against her, “constitute[d] evidence that the trial court could 
find was predictive of future neglect”). As a result, the trial court did 
not err by determining that there was a likelihood that the neglect that 
Arty had previously experienced would be repeated in the event that 
he was returned to respondent-mother’s care and by concluding 
that respondent-mother’s parental rights in Arty were subject to termi- 
nation based upon neglect pursuant to N.C.G.S. § 7B-1111(a)(1). 
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A trial court’s determination that a parent’s parental rights in a child 
are subject to termination for neglect pursuant to N.C.G.S. § 7B-1111(a)(1) 
is sufficient, in and of itself, to support the termination of that par- 
ent’s parental rights. In re E.H.P.,, 372 N.C. at 395. For that reason, we 
need not determine whether the trial court erred by determining that 
respondent-mother’s parental rights in Arty were subject to termination 
for willful failure to make reasonable progress toward correcting the 
conditions that had led to Arty’s placement in DSS custody, N.C.G.S. 
§ 7B-1111(a)(2), or dependency, N.C.G.S. § 7B-1111(a)(6). In addition, 
we note that respondent-mother has not challenged the lawfulness of 
the trial court’s determination that the termination of her parental rights 
would be in Arty’s best interests. See N.C.G.S. § 7B-1110(a). As a result, 
for all of these reasons, we affirm the trial court’s orders terminating 
respondent-mother’s parental rights in Arty. 


AFFIRMED. 
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1. Termination of Parental Rights—grounds for termination— 
failure to make reasonable progress—drug relapses 
The trial court did not err in terminating a mother’s parental 
rights to her daughter for willful failure to make reasonable progress 
to correct the conditions that led to the child’s removal (N.C.G.S. 
§ 7B-1111(a)(2)) based on evidence that the mother’s substance 
abuse continued for at least three and a half years during the pen- 
dency of this case. Although the mother argued that relapses for 
addicts are common and therefore her limited progress was not 
unreasonable, the court’s findings regarding the mother’s inability 
to successfully complete rehabilitation or maintain sobriety for any 
significant amount of time supported its conclusion that her prog- 
ress was not reasonable. 


2. Native Americans—Indian Child Welfare Act—termination of 
parental rights order—failure to make proper inquiry 

Where the trial court’s order terminating a mother’s parental 

rights to her child did not address whether it made the required 
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inquiry, pursuant to 25 C.FR. § 23.107(a), regarding whether the 
child was an Indian child as defined by the Indian Child Welfare 
Act, and the inquiry did not appear in the record, the matter was 
remanded for compliance with the Act. 


Appeal pursuant to N.C.G.S. § 7B-1001(a1)(1) from order entered on 
26 February 2020 by Judge William J. Moore in District Court, Robeson 
County. This matter was calendared in the Supreme Court on 21 June 
2021 but determined on the record and briefs without oral argument pur- 
suant to Rule 30(f) of the North Carolina Rules of Appellate Procedure. 


J. Edward Yeager, Jr. for petitioner-appellee Robeson County 
Department of Social Services. 


Maggie D. Blair for appellee Guardian ad litem. 
Anné C. Wright for respondent-appellant mother. 


BERGER, Justice. 


Respondent appeals from an order terminating her parental rights in 
A.L. (Arden).! While the trial court properly applied North Carolina law 
in terminating respondent’s parental rights in Arden, this case should be 
remanded for further proceedings to ensure compliance with the Indian 
Child Welfare Act. 


I. Background 


Arden was born January 31, 2015. Arden’s birth certificate listed 
respondent’s race as “American Indian”. On July 22, 2016, the Robeson 
County Department of Social Services (DSS) obtained nonsecure 
custody of Arden and filed a juvenile petition alleging her to be a 
neglected juvenile. 


The petition alleged that DSS received a referral on December 18, 
2015, which stated respondent’s boyfriend “kicked her out” of the home 
after realizing she was using drugs. There were concerns that respon- 
dent went to her mother’s house, where “they were smoking crack and 
snorting pills.” There were also concerns of respondent having seizures 
because “she smoked so much dope” and of respondent having a sei- 
zure while caring for Arden. Respondent admitted to cocaine use twice 
a week and the use of a non-prescribed pill, Loracet, for back pain. 


1. Apseudonym is used to protect the identity of the juvenile and for ease of reading. 
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The petition further alleged that on February 16, 2016, respondent 
agreed to a case plan which required her to complete substance abuse 
counseling and to follow all recommendations. In late April 2016, re- 
spondent was accepted into a substance abuse program at Crystal Lake. 
By mid-July 2016, respondent had been removed from Crystal Lake’s 
program. On July 18, 2016, respondent informed a DSS social worker 
that she had smoked “crack” with her mother, sold her food stamps 
for drugs, and used cocaine with her boyfriend while Arden “was with 
them but... asleep”. On July 20, 2016, respondent also informed a DSS 
social worker that she paid her mother to watch Arden despite know- 
ing that her mother was high. In an order issued July 22, 2016, the trial 
court found that Arden was a member of a State-recognized tribe and 
listed her race as “Indian” while ordering DSS to notify the tribe “of the 
need for nonsecure custody for the purpose of locating relatives or non- 
relative kin for placement.” The trial court reiterated that Arden was 
a member of a State-recognized tribe in orders dated August 31, 2016, 
September 1, 2016, and September 12, 2016. 


Following a hearing on September 15, 2016, the trial court entered 
an order on November 9, 2016, adjudicating Arden to be a neglected 
juvenile. In a separate disposition order entered November 15, 2016, the 
trial court found that on August 31, 2016, respondent met with a DSS so- 
cial worker and agreed to attend substance abuse treatment, participate 
and successfully complete the inpatient treatment services at Family 
Treatment Court, and participate in random drug screens. The perma- 
nent plan was set as reunification with a concurrent plan of adoption. 


Following a permanency planning hearing on May 3, 2017, the tri- 
al court entered an order on July 6, 2017, finding that respondent had 
attended two separate facilities for substance abuse treatment during 
DSS’s involvement. However, respondent had not successfully complet- 
ed either program and was not seeing any provider to address her issues. 
The trial court further made findings of fact that respondent needed to 
address issues including housing, substance abuse, and parenting and 
mental health concerns. 


Following a permanency planning hearing on November 1, 2017, 
the trial court entered an order on November 29, 2017, finding that on 
August 8, 2017, respondent entered treatment at Faith Home Recovery 
in South Carolina and graduated from its program on September 29, 
2017. Thereafter, respondent entered residential treatment at Grace 
Court, and Arden was placed with respondent in a trial home placement. 


Following a permanency planning hearing on February 7, 2018, the 
trial court entered an order on May 23, 2018, finding that on November 
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4, 2017, Grace Court staff informed a DSS social worker that respon- 
dent was testing negative on her random drug screens. On December 15, 
2017, a DSS social worker made contact with Family Treatment Court 
and was informed that respondent was “doing well.” 


Following a permanency planning hearing on August 1, 2018, the 
trial court entered an order finding that Arden was placed in a licensed 
foster home. Respondent had been discharged from Grace Court for “in- 
subordination” on April 6, 2018, and was receiving outpatient services at 
Southeastern Behavioral Health Services. On June 26, 2018, respondent 
was present for visitation with Arden at DSS, however, she was subse- 
quently arrested for failure to appear for Family Treatment Court. On 
June 29, 2018, respondent was discharged from Family Treatment Court 
for noncompliance after testing positive for cocaine. On July 16, 2018, 
respondent informed a DSS social worker that she had “used crack . . . 
last Monday.” The trial court changed the permanent plan to adoption 
with a concurrent plan of reunification with respondent. 


On October 24, 2018, DSS filed a petition to terminate respondent’s 
parental rights? pursuant to N.C.G.S. § 7B-1111(a)(1), (2), and (3). 


Following a permanency planning hearing on February 20, 2019, 
the trial court entered an order on May 8, 2019, finding that although 
respondent had attended three inpatient facilities for substance abuse, 
she had not successfully completed any of the programs. The trial court 
also found that she was not consistent in attending outpatient servic- 
es at Southeastern Behavioral Health Services. Respondent continued 
to admit to cocaine use. On February 1, 2019, respondent entered the 
Walter B. Jones Center and successfully completed the detox program. 
She was discharged on February 13, 2019, but she did not follow up with 
any services after completing the program. The trial court further found 
that respondent had not completed parenting classes, was not receiving 
mental health services, and did not have her own housing. 


Following a permanency planning hearing on January 15, 2020, the 
trial court entered an order on March 11, 2020, finding that respondent 
was currently receiving inpatient treatment at Miracle Hill/Shepherd’s 
Gate. Arden had been in her current foster home since April 6, 2018. 
Arden’s therapist testified that after her monthly visitations with respon- 
dent, Arden would suffer from sleep disruption, breakdowns, and out- 
bursts of anger. The trial court subsequently terminated respondent's 
visitations with Arden. 


2. DSS also sought to terminate the parental rights of Arden’s alleged father, and his 
rights were terminated. But he is not a party to this appeal. 
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A hearing was held on the petition to terminate respondent’s paren- 
tal rights, and the trial court entered an order on February 26, 2020, con- 
cluding that grounds existed to terminate respondent’s rights in Arden 
pursuant to N.C.G.S. § 7B-1111(a)(1), (2), and (3).? Despite the trial 
court’s initial orders finding Arden to be a member of a State-recognized 
tribe, the trial court did not address the Indian Child Welfare Act in the 
Order on Adjudication, Order on Disposition, or the Order Terminating 
Respondent’s Parental Rights. Respondent appeals. 


On appeal, respondent challenges the trial court’s determination 
that grounds existed to terminate her parental rights and argues that the 
trial court failed to comply with the Indian Child Welfare Act. 


II. Discussion 
A. Grounds for Termination 


[1] Here, the trial court found grounds for termination under N.C.G.S. 
§ 7B-1111(a)(1), (2), (8), and (6). Because only one ground is needed to 
support termination, we will only review termination under N.C.G.S. 
§ 7B-1111(a)(2). See N.C.G.S. § 7B-1111(a) (“The court may termi- 
nate the parental rights upon a finding of one or more [grounds 
for termination.]”). 


“Our Juvenile Code provides for a two-step process for termina- 
tion of parental rights proceedings consisting of an adjudicatory stage 
and a dispositional stage.” In re Z.A.M., 374 N.C. 88, 94, 839 S.E.2d 792, 
796-97 (2020) (citing N.C.G.S. §§ 7B-1109, -1110 (2019)). We review a 
trial court’s adjudication of grounds to terminate parental rights “ ‘to 
determine whether the findings are supported by clear, cogent and 
convincing evidence and the findings support the conclusions of law.’ ” 
In re E.H.P., 372 N.C. 388, 392, 831 S.E.2d 49, 52 (2019) (quoting In re 
Montgomery, 311 N.C. 101, 111, 316 S.E.2d 246, 253 (1984)). “A trial 
court’s finding of fact that is supported by clear, cogent, and convinc- 
ing evidence is deemed conclusive even if the record contains evidence 
that would support a contrary finding.” In re B.O.A., 372 N.C. 372, 379, 
831 S.E.2d 305, 310 (2019). Unchallenged findings are deemed to be sup- 
ported by the evidence and are binding on appeal. In re Z.L.W., 372 N.C. 


3. The trial court found grounds for termination existed under N.C.G.S. § 7B-1111(a)(6). 
However, there is no evidence in the record that DSS alleged grounds for termination un- 
der this subsection, or that respondent was given notice that termination would proceed 
pursuant to N.C.G.S. § 7B-1111(a)(6). Given that the petitioner makes no argument on 
appeal for the validity of this ground, and the lack of record support, we will disregard it 
during our analysis. 
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432, 437, 831 S.E.2d 62, 65 (2019). “The trial court’s conclusions of law are 
reviewable de novo on appeal.” In re C_B.C., 373 N.C. 16, 19, 832 S.E.2d 
692, 695 (2019). 


On appeal, respondent specifically challenges whether the trial 
court’s findings of fact support its conclusion that, under N.C.G.S. 
§ 7B-1111(a)(2), she willfully left Arden “in foster care or placement out- 
side the home for more than 12 months without showing to the satisfac- 
tion of the court that reasonable progress under the circumstances” had 
been made in correcting the conditions which led to Arden’s removal. 
Respondent argues that she made reasonable progress to correct the 
conditions that led to Arden’s removal from her home by consistently 
seeking and engaging in treatment. She asserts that relapses for addicts 
“are not uncommon or unique, and therefore not unreasonable under 
the circumstances” and that at the time of the termination hearing, she 
had been sober and successfully participating in treatment for seven 
months. Respondent has only challenged the determination that her 
progress was not reasonable and has not contested any of the underly- 
ing findings of fact, so they are binding on appeal. In re Z.L.W., 372 N.C. 
at 437, 831 S.E.2d at 65. 


N.C.G.S. § 7B-1111(a)(2) provides that a trial court may terminate 
parental rights if “[t]he parent has willfully left the juvenile in foster 
care or placement outside the home for more than 12 months without 
showing to the satisfaction of the court that reasonable progress under 
the circumstances has been made in correcting those conditions which 
led to the removal of the juvenile.” N.C.G.S. § 7B-1111(a)(2) (2019). 
“(T]he willfulness of a parent’s failure to make reasonable progress to- 
ward correcting the conditions that led to a child’s removal from the 
family home ‘is established when the [parent] had the ability to show 
reasonable progress, but was unwilling to make the effort.’” In re L.E.W, 
375 N.C. 124, 136, 846 S.E.2d 460, 469 (2020) (quoting In re Fletcher, 148 
N.C. App. 228, 235, 558 S.E.2d 498, 502 (2002)). 


This Court has recognized that “parental compliance with a judicial- 
ly adopted case plan is relevant in determining whether grounds for ter- 
mination exist pursuant to N.C.G.S. § 7B-1111(a)(2)[.]” In re B.O.A., 372 
N.C. at 384, 831 S.E.2d at 313. A trial court “should refrain from finding 
that a parent has failed to make reasonable progress” in correcting the 
conditions that led to the children’s removal “simply because of his or her 
failure to fully satisfy all elements of the case plan goals.” Jd. at 385, 831 
S.E.2d at 314 (citation and quotation marks omitted). However, “a trial 
court has ample authority to determine that a parent’s ‘extremely lim- 
ited progress’ in correcting the conditions leading to removal adequately 
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supports a determination that a parent’s parental rights in a particular 
child are subject to termination pursuant to N.C.G.S. § 7B-1111(a)(2)[.]” 
Id. (citation omitted). 


In its termination order, the trial court made numerous, unchallenged 
findings of fact to support termination under N.C.G.S. § 7B-1111(a)(2). 
The trial court found that on December 18, 2015, DSS received a refer- 
ral regarding respondent’s substance abuse and substance use while in 
Arden’s presence. Respondent continued to abuse drugs until at least 
July 9, 2019, when she admitted to using crack cocaine. Respondent 
also showed a consistent inability to successfully complete rehabilita- 
tion programs over that same time period. Respondent’s first attempt 
at rehabilitation ended on July 14, 2016, when she was kicked out for 
possessing an energy drink. More recently, in January 2019, she attended 
a substance abuse treatment group at Southeastern Behavioral Health 
Services. However, she was still on drugs at the time and admitted on 
January 22, 2019, that she had used cocaine “a few days ago”. 


The trial court’s extensive findings also demonstrate that Arden 
was removed from respondent’s home in July 2016 due to respondent’s 
substance abuse and substance use while in Arden’s presence. The trial 
court’s November 9, 2016, order, which adjudicated Arden to be a ne- 
glected juvenile, indicated that respondent entered into a case plan in 
February 2016 in which she agreed to complete substance abuse coun- 
seling and to follow their recommendations. 


While respondent entered numerous inpatient and residential pro- 
grams to address her substance abuse issues up until the time of the 
termination hearing, she was unable to successfully complete the majority 
of the programs she entered, failed to maintain sobriety for any mean- 
ingful amount of time, and regularly admitted to DSS social workers 
that she was abusing substances. Her continued abuse of drugs and 
failure to complete the vast majority of rehabilitation programs she 
entered demonstrates extremely limited progress at best in correcting 
the conditions that led to Arden’s removal. 


As such, despite respondent’s good intentions to seek help, respon- 
dent failed to improve her situation. See In re J.S., 374 N.C. 811, 815, 
845 S.E.2d 66, 71 (2020) (stating that a parent’s consistent inability to 
improve their situation will support a finding of willfulness, regardless 
of good intentions). Accordingly, respondent’s argument has no merit. 


Therefore, we conclude that the trial court’s unchallenged find- 
ings support its conclusion that respondent failed to make reasonable 
progress under the circumstances to correct the conditions that led to 
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Arden’s removal and that the trial court did not err in determining that 
respondent’s parental rights were subject to termination pursuant to 
N.C.G.S. § 7B-1111(a)(2). Because only one ground is necessary to sup- 
port a termination of parental rights, we need not address respondent’s 
challenges to the trial court’s conclusion that grounds existed to ter- 
minate her parental rights under N.C.G.S. § 7B-1111(a)(1), (8), and (6). 
See N.C.G.S. § 7B-1111(a) (“The court may terminate the parental rights 
upon a finding of one or more [grounds for termination.]”). In addition, 
respondent does not challenge the trial court’s determination that it was 
in Arden’s best interests that respondent’s parental rights be terminated. 


B. Indian Child Welfare Act 


[2] Respondent also contends the trial court erred in failing to comply 
with its statutory duties under the Indian Child Welfare Act (ICWA). 


We recently addressed an argument to this effect in In re M.L.B., 
2021-NCSC-51, 377 N.C. 335. This Court recognized that for all child cus- 
tody proceedings occurring after 12 December 2016, the ICWA imposes 
a duty on the trial court to “ask each participant . . . whether the partici- 
pant knows or has reason to know that the child is an Indian child.” Id. 
at 7 18-14 (quoting 25 C.FR. § 23.107(a)). “Th[is] inquiry is made at the 
commencement of the proceeding and all responses should be on the 
record.” 25 C.ER. § 23.107(a). In this matter, as in In re M.L.B., nothing 
in the record reflects the trial court making this inquiry or the partici- 
pants’ responses. Id. at § 18. Therefore, the trial court did not comply 
with 25 C.ER. § 23.107(a). Because the trial court did not comply with 
25 C.ER. § 23.107(a), the trial court could not comply with other require- 
ments in the ICWA and could not determine whether the trial court had 
reason to know Arden is an Indian child. See In re M_L.B., 2021-NCSC-51 
4 18; § 25 CER. 23.107(c) (“A court, upon conducting the inquiry required 
in paragraph (a) of this section, has reason to know that a child involved 
in an emergency or child-custody proceeding is an Indian child if... .”). 


DSS and the Guardian ad Litem argue that the ICWA does not apply 
in this case as the ICWA addresses federally recognized tribes of which 
the Lumbee tribe in Robeson County is not. We disagree in part. The 
ICWA imposes a duty on the trial court to inquire of participants as set 
forth in 25 C.F-R. § 23.107(a) in all child-custody cases, but whether the 
other provisions of the ICWA apply are triggered by whether the trial 
court has reason to know that the child is an Indian child as defined in 
the ICWA. See 25 C.FR. § 23.107. The ICWA defines Indian child to only 
include those eligible for membership in a tribe recognized for services 
by the Secretary of the Bureau of Indian Affairs of the United States. 
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25 U.S.C. § 1903(4), (8). DSS and the Guardian ad Litem are correct that 
the Lumbee tribe is not a tribe recognized for services by the Secretary 
of the Bureau of Indian Affairs of the United States. Indian Entities 
Recognized by and Eligible to Receive Services from the United States 
Bureau of Indian Affairs, 86 Fed. Reg. 7,554, 7,556 (Jan. 29, 2021). Thus, 
the trial court’s non-compliance with 25 C.ER. § 23.107(a) would not be 
prejudicial if Arden is only eligible for membership in the Lumbee tribe, 
which is a state-recognized but not a federally recognized tribe. 


As the determination of whether there is reason to know that Arden 
is an Indian child cannot be made on the record before us, we remand 
to the trial court. On remand the trial court “must ask each participant 
. .. whether the participant knows or has reason to know that [Arden] 
is an Indian child” on the record and receive the participants’ response 
on the record. See 25 C.FR. § 23.107(a). If there is reason to know that 
Arden is an Indian child, the trial court must comply with 25 C.ER. 
§ 23.107(b) and conduct a new hearing on termination of respondent’s 
parental rights. DSS must also comply with 25 U.S.C. § 1912(a) and 25 
C.FER. § 23.111(d) as the party seeking termination of parental rights. 
If there is not a reason to know that Arden is an Indian child, such as 
if Arden is only eligible for membership in the Lumbee tribe, then the 
trial court should enter an order to this effect and the termination of 
respondent’s parental rights order to Arden signed February 25, 2020, 
remains undisturbed. 


Accordingly, while we reject respondent’s challenge to the 
termination-of-parental-rights order as the findings of fact support 
the conclusion of law that a ground for termination of parental rights 
exist, we hold that this case, given the inadequacy in the record, should 
be remanded to the trial court for compliance with the ICWA. 


AFFIRMED IN PART AND REMANDED. 
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IN THE MATTER OF A.P.W., A.J.W., H.K.W. 


No. 418A20 
Filed 27 August 2021 


1. Child Abuse, Dependency, and Neglect—permanent plan— 
ceasing reunification efforts—statutory requirements—suf- 
ficiency of findings 

The trial court did not err by eliminating reunification from 
the permanent plan for three children where, although the court’s 
order did not use the precise language found in N.C.G.S. § 7B-906.1 
and 7B-906.2, its findings—which detailed the parents’ lack of prog- 
ress and minimal engagement with their case plans—addressed the 
substance of those statutes and supported its determination that 
the return of the children to their parents would be contrary to the 
children’s health, safety, and general welfare and that there were 
no realistic prospects for reunification. With regard to the father, 
additional findings contained in the orders terminating the parents’ 
rights to their children cured any deficiency in the permanency plan- 
ning order. 


2. Termination of Parental Rights—grounds for termination— 
willful failure to pay a reasonable portion of cost of care— 
voluntary support agreement 

The trial court did not err by terminating a mother’s parental 
rights to her three children on the basis that she willfully failed to 
pay a reasonable portion of the cost of the children’s care (N.C.G.S. 
§ 7B-1111(a)(8)), where the mother signed a voluntary support 
agreement in which she agreed to pay $112.00 per month and she 
had past periods of employment, but during the determinative six- 
month period immediately preceding the filing of the termination 
petition, she was unemployed, paid nothing toward the cost of the 
children’s care, and never moved to modify the support agreement. 


Appeal pursuant to N.C.G.S. § 7B-1001(a1)(1) and on writ of cer- 
tiorari pursuant to N.C.G.S. § 7A-32(b) from orders entered on 4 March 
2019 by Judge David V. Byrd and on 30 June 2020 by Judge Jeanie R. 
Houston in District Court, Wilkes County. This matter was calendared 
in the Supreme Court on 21 June 2021 but determined on the record 
and briefs without oral argument pursuant to Rule 30(f) of the North 
Carolina Rules of Appellate Procedure. 
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Vannoy, Colvard, Triplett & Vannoy, PL.L.C., by Daniel S. 
Johnson, for petitioner-appellee Wilkes County Department of 
Social Services. 


Michelle FormyDuval Lynch for appellee Guardian ad Litem. 


Parent Defender Wendy C. Sotolongo and Assistant Parent 
Defender J. Lee Gilliam for respondent-appellant father. 


Anné C. Wright for respondent-appellant mother. 


BERGER, Justice. 


Respondent-mother and respondent-father appeal from the trial 
court’s orders terminating their parental rights in the minor children 
“Ava,” born on January 16, 2014, “Aiden,” born on June 16, 2012, and 
“Hunter,” born on February 14, 2011.! In an order entered on December 
18, 2020, this Court also allowed respondents’ joint petition for writ of 
certiorari to review the trial court’s March 4, 2019 permanency planning 
order eliminating reunification from the children’s permanent plan. See 
N.C.G.S. § 7B-1001(a1)(2), (a2) (2019); see also N.C. R. App. P. 21(a)(1) 
(authorizing certiorari review “when the right to prosecute an appeal 
has been lost by failure to take timely action[.]”). We now affirm the trial 
court’s orders with regard to respondent-mother and respondent-father. 


I. Procedural History 


On January 2, 2017, the Wilkes County Department of Social 
Services (DSS) received a child protective services (CPS) report stat- 
ing that Ava, Aiden, and Hunter's home lacked heat and running water 
and had holes in the floor. The same day, law enforcement came to the 
residence to investigate a reported robbery in which a man wearing a ski 
mask brandished a toy gun while attempting to steal medication belong- 
ing to a friend of respondent-mother. Officers found drug paraphernalia 
in the home, and two of the children identified respondent-father as the 
robber. Law enforcement reported finding used hypodermic needles in 
the home, raising “concerns about improper supervision and ongoing 
substance abuse.” DSS was notified that day that “mom and the children 
resided in a home with no running water or heat and holes in the floor.” 
In subsequent drug screens, respondent-mother tested positive for THC 


1. We use these pseudonyms to protect the juveniles’ identities and for ease 
of reading. 
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and benzodiazepine.? Respondent-father tested positive for metham- 
phetamine and benzodiazepine. 


On January 3, 2017, DSS obtained nonsecure custody of the children 
and filed petitions alleging they were neglected juveniles under N.C.G.S. 
§ 7B-101(15) (2019). Specifically, the petitions alleged that the children 
were neglected because they did not receive proper supervision from 
their parents and lived in an environment injurious to their welfare. 
Because of this, respondent-mother was asked to find appropriate hous- 
ing for the family, and she subsequently moved in with the children’s 
paternal grandmother. Respondent-father “was asked to move out of the 
home due to inappropriate housing arrangements.” 


After a hearing on February 6, 2017, the trial court entered an or- 
der adjudicating the children neglected. In lieu of written findings, the 
trial court found that respondents had stipulated to the facts stated in 
the court summary prepared by DSS and incorporated the document 
into the order by reference. According to the court summary, respon- 
dents’ CPS history began in 2013 when one child fell and hit his head 
while under respondent-mother’s care, though the case was closed be- 
cause neglect was not substantiated. Then, in 2016, there were concerns 
of “substance abuse by the parents and improper care of the children.” 
Later that year, all three children underwent medical exams which 
showed medical or remedial neglect. Due to this, the family went into case 
management, and “[b]oth parents were substantiated on for improper 
medical/remedial care.” 


Per a separate disposition order, legal and physical custody of the 
juveniles was to remain with DSS. The trial court granted respondents 
semi-monthly, one-hour periods of supervised visitation, “contingent 
upon clean drug screens.” The court ordered DSS to conduct a home 
study of the paternal grandmother. 


Respondents each entered into a DSS case plan requiring them 
to provide DSS with a written statement of the reasons their children 
were placed in foster care. Further, both respondents had to obtain 
substance abuse assessments; complete parenting classes; obtain and 
maintain stable employment and appropriate housing; sign a voluntary 
support agreement requiring payment of timely child support; and at- 
tend regular visitation with the children, conditioned upon negative 


2. Respondent-mother has a valid prescription for Xanax, a brand-name 
benzodiazepine. 
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drug screens. Respondent-father was also required to complete anger 
management classes. 


At the initial review hearing on June 5, 2017, the trial court found 
respondent-mother had “completed most of the requirements of her 
family service case plan[,]” including substance abuse treatment and 
parenting classes. Respondent-mother had signed a voluntary support 
agreement and had a “small child support arrearage.” She had submit- 
ted to random drug screens and regularly attended visitation with the 
children. However, while DSS was unable to inspect the interior of 
respondent-mother’s home at that time, the exterior was found to be in 
poor condition. Respondent-father had “made practically no progress” 
on his case plan, and he was not attending visitations or maintaining 
regular contact with the social worker. 


On December 4, 2017, the trial court held a permanency planning 
hearing and established a primary permanent plan of reunification 
with a concurrent plan of custody with a court-approved caretaker. At 
the time of the hearing, respondent-father was incarcerated for a pro- 
bation violation and had made no child support payments despite en- 
tering into a voluntary support agreement. The trial court found that 
respondent-mother was unemployed and “behind in her child support{[.]” 
Additionally, an inspection of respondent-mother’s home revealed that 
the condition of her residence was unclean, “very cluttered[,]” and “not 
appropriate at this time.” Respondent-mother was living with her boy- 
friend Thomas and their infant child. The trial court further found that 
Ava, Aiden, and Hunter had “indicated that they are afraid of [Thomas,]” 
and that respondent-mother had “advised the social worker that she 
will separate herself from [Thomas] if necessary to regain custody of 
her children.” 


Following a review hearing on September 18, 2018, the trial court 
entered a permanency planning order on March 4, 2019. This order 
eliminated reunification and changed the primary plan to adoption 
with the secondary plan being custody with an approved caretaker. 
The court relieved DSS of further reunification efforts while noting that 
“felach parent, through counsel, preserves their right to appeal the 
Court’s decision to cease reunification efforts.” However, respondents 
failed to file written notice preserving their right to appeal the order 
eliminating reunification from the permanent plan, as required by 
N.C.G.S. § 7B-1001(a1)(2)which states 


(al) In a juvenile matter . . . only the following final 
orders may be appealed directly to the Supreme Court: 


q 10 


ql 


IN THE SUPREME COURT 409 


IN RE A.P.W. 
[878 N.C. 405, 2021-NCSC-93] 


(2) An order eliminating reunification as a permanent 
plan under G.S. 7B-906.2(b), if all of the following 
conditions are satisfied: 


a. The right to appeal the order eliminating reuni- 
fication has been preserved in writing within 30 days 
of entry and service of the order. 


b. A motion or petition to terminate the parent’s 
rights is filed with 65 days of entry and service of the 
order eliminating reunification and both of the fol- 
lowing occur: 


(1) The motion or petition to terminate rights 
is heard and granted. 


(2) The order terminating parental rights is 
appealed in a proper and timely manner. 


N.C.G.S. § 7B-1001(al)(2) (2019). 


DSS later filed petitions to terminate respondents’ parental rights in 
Ava, Aiden, and Hunter. On June 9, 2020, the trial court held a hearing on 
the petitions, and on June 30, 2020, the trial court entered orders termi- 
nating respondents’ parental rights. 


In adjudicating grounds for termination, the trial court concluded 
respondents had: (1) neglected the children under N.C.G.S. § 7B-1111(a)(1); 
(2) willfully left the children in a placement outside the home for more 
than twelve months without making reasonable progress to correct the 
conditions that led to their removal under N.C.G.S. § 7B-1111(a)(2); 
and (3) willfully failed to pay a reasonable portion of the children’s cost 
of care in DSS custody under N.C.G.S. § 7B-1111(a)(8). With regard to 
respondent-mother, the trial court further concluded the children were 
dependent juveniles under N.C.G.S. § 7B-1111(a)(6), because she was 
incapable of providing proper care and supervision for the children and 
lacked an appropriate alternative childcare arrangement. The trial court 
then considered the dispositional factors in N.C.G.S. § 7B-1110(a) and 
determined it was in the children’s best interests that respondents’ pa- 
rental rights be terminated. 


Respondents filed notice of appeal from the termination orders. By 
an order entered on December 18, 2020, this Court allowed respondents’ 
joint petition for writ of certiorari to review the March 4, 2019, perma- 
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nency planning order eliminating reunification from the permanent plan 
as part of their appeal. 


II. Order Eliminating Reunification from the Permanent Plan 


[1] Respondents contend the trial court erred when it eliminated reuni- 
fication from the children’s permanent plan in the March 4, 2019, perma- 
nency planning order. We disagree. 


A. Standard of review 


This Court’s review of a permanency planning review 
order “is limited to whether there is competent evi- 
dence in the record to support the findings [of fact] 
and whether the findings support the conclusions of 
law.” The trial court’s findings of fact are conclusive 
on appeal if supported by any competent evidence.” 


In re H.A.J., 377 N.C. 48, 2021-NCSC-26, ¥ 14 (quoting In re L.M.T., 367 
N.C. 165, 168, 752 S.E.2d 453, 455 (2013)). Uncontested findings are bind- 
ing on appeal. Id. { 15. 


The trial court’s dispositional choices—including the decision to 
eliminate reunification from the permanent plan—are reviewed for 
abuse of discretion. In re J.H., 373 N.C. 264, 267-68, 837 S.E.2d 847, 850 
(2020). “An abuse of discretion occurs when the trial court’s ruling is so 
arbitrary that it could not have been the result of a reasoned decision.” 
Id. at 268, 837 S.E.2d at 850. 


When this Court reviews an order eliminating reunification from 
the permanent plan with an order terminating parental rights, “we con- 
sider both orders together” as provided in N.C.G.S. § 7B-1001(a2). In re 
L.M.T., 367 N.C. 165, 170, 752 S.E.2d 453, 457 (2013). Therefore, “incom- 
plete findings of fact in the cease reunification order may be cured by 
findings of fact in the termination order.”? Id. 


3. At the time of our decision in In re L.M.T., the parent’s right to appeal from a per- 
manency planning order was triggered by the trial court’s ceasing of reunification efforts, 
rather than its elimination of reunification from the permanent plan as in current N.C.G.S. 
§§ 7B-1001(a)(5) and (al1)(2) (2019). In re L.M.T., 367 N.C. at 167-70, 752 S.E.2d at 455-57 
(discussing former N.C.G.S. §§ 7B-507(b)(1) and 7B-1001(a)(5) (2011)). Section 7B-906.2 
now directs the trial court to “order the county department of social services to make 
efforts toward finalizing the primary and secondary permanent plans” until permanence 
is achieved. N.C.G.S. § 7B-906.2(b). The elimination of reunification from the permanent 
plan thus implicitly relieves the department of its duty to undertake reunification efforts 
pursuant to N.C.G.S. § 7B-906.2(b). 
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As an initial matter, we note the record on appeal does not include a 
transcript of the September 18, 2018, permanency planning hearing or 
a narrative of the hearing testimony. See N.C. R. App. P. 9(a)(1)(e) (stat- 
ing that the record on appeal shall contain information “necessary for an 
understanding of all issues presented on appeal.”) Because respondents 
have failed to include a narration of the evidence, or a transcript of the 
trial court proceedings with the record, we presume the findings made 
by the trial court are supported by competent evidence. See Summerlin 
v. Carolina & N.W. Ry. Co., 133 N.C. 550, 557, 45 S.E. 898, 901 (1903) 
(deciding that it is the responsibility of the appellant to assemble the 
record in such a way as to show error, otherwise the Court cannot pre- 
sume error.); see also In re A.R.H.B., 186 N.C. App. 211, 219, 651 S.E.2d 
247, 253 (2007), appeal dismissed, 362 N.C. 235, 659 S.E.2d 433 (2008) 
(finding that in the absence of a transcript “[t]he longstanding rule is 
that there is a presumption in favor of regularity and correctness in pro- 
ceedings in the trial court, with the burden on the appellant to show 
error.” (citation and quotation marks omitted)). To the extent respon- 
dents challenge any of the findings in the March 4, 2019, permanency 
planning order on evidentiary grounds, those challenges cannot succeed. 


B. Sufficiency of findings 


Respondent-mother contends the permanency planning order lacks 
the findings required by N.C.G.S. § 7B-906.1(d)(3) (2019) and N.C.G.S. 
§ 7B-906.2(b) (2019) to eliminate reunification from the children’s per- 
manent plan. 


Subdivision 7B-906.1(d)(3) applies at all review and permanency 
planning hearings following an adjudication of abuse, neglect, or de- 
pendency. This statute requires the trial court to “make written findings 
regarding . . . [w]hether efforts to reunite the juvenile with either parent 
clearly would be unsuccessful or inconsistent with the juvenile’s health 
or safety and need for a safe, permanent home within a reasonable pe- 
riod of time.”4 N.C.G.S. § 7B-906.1(d)(3). 


4. Subsection 7B-906.1(d) includes seven subdivisions and provides that, “the court 
shall consider the following criteria and make written findings regarding those that are 
relevant[.]” N.C.G.S. § 7B-906.1(d). This Court has construed virtually identical language 
in N.C.G.S. 7B-1110(a) (2019)—which governs the dispositional stage of a termination of 
parental rights proceeding—“to require written findings only as to those factors for which 
there is conflicting evidence.” In re E.F., 375 N.C. 88, 91, 846 S.E.2d 630, 633 (2020) (citing 
In re A.R.A., 373 N.C. 190, 199, 835 S.E.2d 417, 424 (2019)). 
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Subsection 7B-906.2(b) provides, in pertinent part, that reunifica- 
tion shall remain a part of the juvenile’s permanent plan unless the tri- 
al court “made findings under . . . G.S. 7B-906.1(d)(8) . . . or the court 
makes written findings that reunification efforts clearly would be unsuc- 
cessful or would be inconsistent with the juvenile’s health or safety.”® 
N.C.G.S. § 7B-906.2(b). “The trial court’s written findings must address 
the statute’s concerns but need not quote its exact language.” In re 
L.M.T., 367 N.C. at 168, 752 S.E.2d at 455 (interpreting former N.C.G.S. 
§ 7B-507(b)(1) (2011)). 


The trial court made the following findings with regard to 
respondent-mother’s progress and prospects for reunification: 


5. The mother signed her case plan on February 
27, 2017. She completed some of the items of her 
case plan. She completed substance abuse classes, 
parenting classes, and signed a voluntary support 
agreement. The mother has made a few child sup- 
port payments. She has a child support arrearage in 
excess of $2,000.00. The mother’s employment sta- 
tus is unclear. She has reported work at Lydall, Van 
Heusen, the Candle Company, and Tyson. 


6. The condition of the mother’s home has been 
a concern throughout the pendency of these cases. 
Each time the mother has moved she has failed to 
keep a suitable and clean residence. 


7. The mother has lived with her boyfriend, 
Thomas .. ., throughout the pendency of these cases. 
The children have consistently indicated that they 
are afraid of [Thomas] and they have described, in 
detail, incidents of domestic violence perpetrated by 
[Thomas] against their mother. [Thomas] signed a 
case plan; however, he did not complete the plan with 
the exception of taking a few random drug screens. 


9. Both parents have been allowed supervised 
visitation, twice monthly for one hour, contingent on 


5. Subsection 7B-906.2(b) also allows the trial court to exclude reunification from 
the permanent plan if “the court made findings under G.S. 7B-901(c) or G.S. 7B-906.1(d)(3), 
[or] the permanent plan is or has been achieved .. . .” N.C.G.S. § 7B-906.2(b). 
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passing drug screens. The mother missed visits from 
April through July 2018. The mother’s visits have been 
appropriate and she has done well with the children 
during her visits. . . . 


10. The mother was ordered to undergo a psycho- 
logical evaluation with Nancy Sizemore, MA, LPA. Ms. 
Sizemore submitted her report in August 2018. She 
diagnosed the mother with the following conditions: 


e Borderline intelligence 

e Attention deficit hyperactivity disorder 
(“ADHD”) 

e Generalized anxiety disorder 

e Paranoid personality disorder 

e Mild neurocognitive disorder 


11. Ms. Sizemore opined that and the court finds 
the mother does not appear able to make appropri- 
ate decisions in the best interests of the children and 
reunification is not likely to be in the best interest of 
the children. The mother does not appear to learn 
from past mistakes and blames others for her situa- 
tion. She does not appear capable to make the neces- 
sary changes in her life to provide a safe and secure 
environment for the children. 


12. There are no appropriate relative placements for 
the children. . .. 


13. It is not possible for the children to be returned 
to the home of a parent immediately or within the 
next six months and it would be contrary to the chil- 
dren’s health and safety and their general welfare to 
be returned to the home of a parent. The parents have 
not completed their case plans. The mother is unable 
to appropriately parent the children. The mother has 
not separated herself from Thomas. . . . Neither par- 
ent has demonstrated such stability which would 
warrant the children being returned to their care. 
As a result, the Court finds that the permanent plan 
should be changed from reunification to a primary 
permanent plan of adoption and a secondary plan 
of custody with an approved caretaker. DSS should 
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be relieved of any further obligation to attempt to 
reunify the children with a parent. 


We find no merit to respondent-mother’s argument. Although the 
trial court did not use the precise language of N.C.G.S. §§ 7B-906.1(d)(3) 
and -906.2(b) in its findings, the court addressed the substance of both 
statutes’ concerns. See In re L.M.T., 367 N.C. at 168, 752 S.E.2d at 455 
(“The trial court’s written findings must address the statute’s concerns, 
but need not quote its exact language.”). The trial court also found suf- 
ficient evidentiary facts that demonstrate the basis for its findings of 
fact: “[i]t is not possible for the children to be returned to the home 
of a parent immediately or within the next six months and it would be 
contrary to the children’s health and safety and their general welfare to 
be returned to the home of a parent.” (emphasis added). Specifically, the 
trial court cited respondent-mother’s failure to obtain stable and appro- 
priate housing or employment, her continued cohabitation with Thomas 
despite the children’s detailed accounts of his domestic violence against 
her, the unfavorable results of her psychological evaluation, and her 
apparent inability “to learn from past mistakes and . . . make the neces- 
sary changes in her life to provide a safe and secure environment for 
the children.” 


Respondent-mother insists the evidence and the trial court’s findings 
show that “[r]eunification efforts between Ava, Aiden, Hunter and their 
mother would not have been clearly unsuccessful,” given her progress 
in completing some components of her case plan. As explained above, 
however, the trial court’s findings of fact support its conclusion of law 
that reunification with either parent would be “contrary to the children’s 
health and safety[.]” Accordingly, we affirm the order eliminating reuni- 
fication from the permanent plan as to respondent-mother. 


Respondent-father claims the trial court failed to make sufficient 
findings to comply with N.C.G.S. § 7B-906.2(d)(1)-(4) (2019) in elimi- 
nating reunification from the children’s permanent plan. Subsection 
7B-906.2(d) requires the trial court to 


make written findings as to each of the following, 
which shall demonstrate the [parent’s] degree of suc- 
cess or failure toward reunification: 


(1) Whether the parent is making adequate progress 
within a reasonable period of time under the plan. 


(2) Whether the parent is actively participating in or 
cooperating with the plan, the department, and 
the guardian ad litem for the juvenile. 
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(3) Whether the parent remains available to the 
court, the department, and the guardian ad litem 
for the juvenile. 


(4) Whether the parent is acting in a manner incon- 
sistent with the health or safety of the juvenile. 


N.C.G.S. § 7B-906.2(d)(1)-(4). While the findings need not track the stat- 
utory language, they “must make clear that the trial court considered 
the evidence in light of whether reunification would be futile or would 
be inconsistent with the juvenile’s health, safety, and need for a safe, 
permanent home within a reasonable period of time.” In re L.E.W., 375 
N.C. 124, 129-30, 846 S.E.2d 460, 465 (2020). Moreover, as previously 
noted, “incomplete findings of fact in the cease reunification order may 
be cured by findings of fact in the termination order.” In re L.M.T., 367 
N.C. at 170, 752 S.E.2d at 457. 


Here, the permanency planning order includes the following findings 
regarding respondent-father’s progress and prospects for reunification: 


8. The father signed a case plan on April 6, 2017. 
He has been in and out of prison and treatment for 
substance abuse. As a result of his incarceration and 
treatment the father has only had three visits with 
the children since they have been in DSS custody. He 
signed a voluntary support agreement and has a child 
support arrearage in excess of $5,000.00 


9. Both parents have been allowed supervised 
visitation, twice monthly for one hour, contingent on 
passing drug screens. ... As noted above, the father 
has only had three visits with the children during the 
time that they have been in DSS custody. 


12. There are no appropriate relative placements for 
the children. . .. 


13. It is not possible for the children to be returned 
to the home of a parent immediately or within the 
next six months and it would be contrary to the chil- 
dren’s health and safety and their general welfare to 
be returned to the home of a parent. The parents have 
not completed their case plans. ... Neither parent has 
demonstrated such stability which would warrant the 
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children being returned to their care. As a result, 
the Court finds that the permanent plan should be 
changed from reunification to a primary permanent 
plan of adoption and a secondary plan of custody 
with an approved caretaker. DSS should be relieved 
of any further obligation to attempt to reunify the 
children with a parent. 


q 26 In its three orders terminating respondents’ parental rights, the 
trial court listed the requirements of respondent-father’s case plan 
and made the following additional findings regarding the N.C.G.S. 
§ 7B-906.2(d) criteria:® 


25. The Respondent-Father was incarcerated from 
November 2017 until January 2018. 


26. The Respondent-Father failed to complete his 
anger management assessment. 


27. The Respondent-Father signed a voluntary sup- 
port agreement in 2017 to pay child support in the 
amount of $295.00 per month. ... At the time of 
the termination hearing, [he] had a child support 
arrearage of approximately $10,000.00. 


29. The Respondent-Father participated in a sub- 
stance abuse assessment and went through an inpa- 
tient treatment program in the DART program. 


30. The Respondent-Father suffered a substance 
abuse relapse in September 2019. On September 23, 
2019, the Respondent-Father was ordered to submit a 
drug screen by the Court. This drug screen was posi- 
tive for methamphetamine. 


31. The Respondent-Father has not consistently 
submitted himself for drug screening requested by 
DSS. He was asked to submit to forty-one (41) drug 
screens but only took twelve (12) during the pen- 
dency of the underlying juvenile action. 


6. The trial court entered a separate termination order for Ava, Aiden, and Hunter. 
The three orders contain virtually identical findings of fact and conclusions of law, altered 
only to account for the name, age, and sex of the child at issue. 
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32. The Respondent-Father also refused to take 
some drug screens. ... 


33. The Respondent-Father has not consistently 
participated in visitation with the minor child[ren]. 
During the pendency of the underlying juvenile action, 
the Respondent-Father could have participated in 
forty (40) supervised visits with the child[ren] but 
only had five (5) visits. 


34. The Respondent-Father did not complete parent- 
ing classes. 


45. ... Neither parent made any appreciable prog- 
ress in their case plan. Neither Respondent has shown 
that they could serve as a responsible custodian for 
the child. Neither parent has maintained stable and 
appropriate housing. 


As respondent-father does not contest any of these findings, they are 
binding on appeal. 


Respondent-father first contends that the trial court’s bare finding 
that he “ha[d] not completed” his case plan at the time of the perma- 
nency planning hearing is insufficient to address the criteria required 
by N.C.G.S. § 7B-906.2(d)(1). However, the trial court made additional 
findings that satisfy N.C.G.S. § 7B-906.2(d)(1). Specifically, the trial court 
found that respondent-father: had been “in and out of prison and treat- 
ment for substance abuse” since signing his case plan on April 6, 2017; 
had visited the children just three times in the twenty months since they 
entered DSS custody; had accumulated “a child support arrearage in 
excess of $5,000.00”; and had not “demonstrated such stability which 
would warrant the children being returned to [his] care.” Additional find- 
ings in the termination orders include that, although he obtained a sub- 
stance abuse assessment and attended inpatient treatment through the 
DART program, respondent-father: failed to complete an anger manage- 
ment assessment or parenting classes; failed to secure stable housing; 
attended fewer than one-third of the drug screens requested by DSS and 
refused to submit to other screens; and made no “appreciable progress” 
on his case plan even at the time of the termination hearing in June 2020. 
See generally In re L.M.T., 367 N.C. at 170, 752 S.E.2d at 457 (concluding 
that “incomplete findings of fact in the cease reunification order may be 
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cured by findings of fact in the termination order”). Accordingly, these 
findings more than satisfy the requirements of N.C.G.S. § 7B-906.1(d)(1). 


Respondent-father further asserts the trial court made “no find- 
ings” addressing the remaining criteria in N.C.G.S. § 7B-906.2(d)(2)-(4). 
We disagree. 


While not utilizing the statutory language, the trial court’s findings 
“address the necessary statutory factors by showing that the trial court 
considered the evidence in light of whether reunification would be fu- 
tile or would be inconsistent with the juvenile’s health, safety, and need 
for a safe, permanent home within a reasonable period of time[.]” In 
re H.A.J., 8377 N.C. 48, 2021-NCSC-26, J 16 (cleaned up). The findings 
depict respondent-father’s minimal degree of engagement with his case 
plan and cooperation with DSS, specifically with DSS’s requests for drug 
screens. In addition to noting respondent-father’s attendance at the 
hearing, the trial court found respondent-father had been “in and out 
of prison,” undergone “treatment for substance abuse,” and “ha[d] not 
consistently submitted himself for drug screening requested by DSS[.]” 
These findings reflected respondent-father’s less-than-consistent avail- 
ability to the court and DSS. 


With regard to N.C.G.S. § 7B-906.2(d)(4), the trial court found that 
respondent-father was incarcerated from November 2017 to January 
2018; that he failed to address the anger management and parenting 
skills components of his case plan; that he either failed to attend or re- 
fused to participate in most of the requested drug screens requested by 
DSS; that he failed to obtain stable housing; and that “it would be con- 
trary to the children’s health and safety and their general welfare to be 
returned to” his care. Therefore, the trial court addressed the purpose of 
N.C.G.S. §7B-906.2(d)(4). 


Respondent-father next argues the trial court failed to make the 
conclusions of law required by N.C.G.S. § 7B-906.2(b)—i.e., “that reuni- 
fication efforts clearly would be unsuccessful or would be inconsistent 
with the juvenile[s’] health or safety.” However, the trial court satisfied 
the substance of N.C.G.S. § 7B-906.2(b) by finding that “[i]t is not pos- 
sible for the children to be returned to the home of a parent or within 
the next six months and it would be contrary to the children’s health 
and safety and their general welfare to be returned to the home of a 
parent.” (emphasis added). See In re L.M.T., 367 N.C. at 169, 752 S.E.2d 
at 456 (holding that “[w]hile [the] findings of fact do not quote the pre- 
cise language [the statute], the order embraces the substance of the 
statutory provisions requiring findings of fact that further reunification 
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efforts “would be futile” or “would be inconsistent with the juvenile’s 
health, safety, and need for a safe, permanent home within a reasonable 
period of time.”). 


To the extent respondent-father separately contends the trial court’s 
evidentiary findings focus solely on his “completion of a case plan” and, 
therefore, do not support its findings of fact under N.C.G.S. § 7B-906.2(b), 
we conclude the court’s findings adequately explain the basis for its de- 
termination that there were no realistic prospects for reunification. At the 
time of the permanency planning hearing, the children had been in DSS 
custody for more than twenty months, and respondent-father had been 
afforded more than nineteen months to remedy the conditions leading 
to their adjudication as neglected in February 2017. Respondent-father 
continued to engage in activities resulting in his incarceration,’ repeat- 
edly refused to submit to drugs screens, and had made no meaningful 
effort to engage with his case plan by attaining personal stability or pro- 
viding support for the children. These facts fully support a determina- 
tion that returning the children to respondent-father at any time in the 
foreseeable future would be contrary to their health, safety, and general 
welfare. See In re L.R.L.B., 377 N.C. 311, 2021-NCSC-49 25 (stating that 
the “trial court thus made the finding required by N.C.G.S. § 7B-906.2(b) 
to eliminate reunification from the permanent plan” by finding “[t]hat 
further reasonable efforts to prevent or eliminate the need for place- 
ment of the juvenile are clearly futile or inconsistent with the juvenile’s 
need for a safe, permanent home within a reasonable period of time.”). 


Finally, respondent-father claims the trial court failed to make the 
findings required by N.C.G.S. § 7B-906.2(c) (2019), which provides: 


(c) Unless reunification efforts were previously 
ceased, at each permanency planning hearing the 
court shall make a finding about whether the reuni- 
fication efforts of the county department of social 
services were reasonable. In every subsequent per- 
manency planning hearing held pursuant to G.S. 
7B-906.1, the court shall make written findings about 
the efforts the county department of social services 
has made toward the primary permanent plan and any 
secondary permanent plans in effect prior to the hear- 
ing. The court shall make a conclusion about whether 


7. Although respondents have not provided this Court with a transcript of the per- 
manency planning hearing, the record suggests respondent-father had been incarcerated 
for violating his probation. 
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efforts to finalize the permanent plan were reasonable 
to timely achieve permanence for the juvenile. 


The trial court’s orders refer to DSS’s efforts with respondent-father, 
DSS’s consideration of relative placements for the children, visitations 
by respondent-father, and the voluntary support agreement entered 
with DSS. The termination order includes additional findings of fact de- 
tailing DSS’s efforts, including efforts relating to the development and 
implementation of a case plan tailored to assist respondent-father and 
respondent-mother in correcting the conditions that led to Ava, Aiden, 
and Hunter’s removal in order to facilitate reunification; home inspec- 
tions of respondent-mother’s residence; offering respondent-mother’s 
boyfriend the opportunity to participate in a case plan; requests for drug 
screens offering forty supervised visitations for respondent-father; pro- 
viding transportation for supervised visitations for respondent-father; 
and attempts to and verification of respondent-father’s reported resi- 
dences. The orders which detail the efforts made by DSS to reunify the 
children with respondent-father, in addition to other findings related to 
efforts with respondent-mother, include “written findings about the ef- 
forts the county department of social services has made toward the pri- 
mary permanent plan and any secondary permanent plans in effect prior 
to the hearing,” N.C.G.S. § 7B-906.2(c).8 While the trial court’s orders 
lack an express finding using the term “reasonable” or “reasonableness” 
regarding DSS’s efforts, this Court has recognized that in regard to oth- 
er statutory requirements for findings in a trial court order, “[t]he trial 
court’s written findings must address the statute’s concerns, but need 
not quote its exact language.” In re L.M.T., 367 N.C. at 168, 752 S.E.2d 
at 455 (addressing sufficiency of findings to satisfy former N.C.G.S. 
§ 7B-507(b)(1) (2011)); see also In re H.A.J., 377 N.C. 43, 2021-NCSC-26, 
4 16 (addressing sufficiency of findings to satisfy N.C.G.S. § 7B-906.2(d)). 


8. The trial court’s findings also state that a written report submitted by the DSS 
social worker is “incorporated herein as Findings of Fact.” However, that report is not 
included in the record on appeal. Although the document’s absence does not affect our 
ruling here as the trial court made the necessary findings of fact as to DSS’s efforts, we 
reiterate the appellant’s burden of assembling a record on appeal that affirmatively dem- 
onstrates the errors asserted in the appeal. 


As the trial court may consider such materials as the written report submitted by 
a DSS social worker at a permanency planning hearing, this report likely set forth ad- 
ditional details concerning DSS’s efforts that the trial court found relevant. See N.C.G.S. 
§ 7B-906.1(c) (2019) (“The court may consider any evidence, including hearsay evidence as 
defined in G.S. 8C-1, Rule 801, or testimony or evidence from any person that is not a party, 
that the court finds to be relevant, reliable, and necessary to determine the needs of the 
juvenile and the most appropriate disposition.”). To the extent the report was submitted to 
the trial court and is germane to his appeal, it was incumbent upon respondent-father 
to make it a part of the appellate record. 
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We conclude that the trial court’s findings of fact address the statutory 
concern of N.C.G.S. § 7B-906.2(c). 


Our conclusion is further supported by the failure of respondent- 
father to identify how DSS’s efforts for reunification were not 
reasonable. Respondent-father claims that “the efforts of DSS toward 
reunification were not reasonable, particularly with unreasonable limits 
on the children’s time with respondent-father,” but we find no merit 
to his complaint. Pursuant to N.C.G.S. § 7B-905.1, it is the trial court’s 
duty to “provide for visitation that is in the best interests of the juvenile 
consistent with the juvenile’s health and safety, including no visitation.” 
N.C.G.S. § 7B-905.1(a) (2019). It was not DSS, but the trial court that 
made respondents’ visitation with the children “contingent upon 
clean drug screens” as part of its initial “Juvenile Disposition Order” 
entered on February 14, 2017. The trial court maintained this condition 
in each subsequent order. Whatever actions DSS must undertake to 
meet the “reasonable efforts” standard, it is not obliged to defy the 
trial court’s orders. It was also the trial court that established that DSS 
was not “required to provide visits to any incarcerated parent[,]” and 
significantly, there is no indication that respondent-father requested 
visitation with the children while incarcerated and only exercised five 
out of forty supervised visitations offered by DSS. Accordingly, we reject 
respondent-father’s assignment of error by the trial court or DSS. 


III. Orders Terminating Respondents’ Parental Rights 


[2] Respondent-mother contends the trial court erred in adjudicating 
the existence of grounds for the termination of her parental rights under 
N.C.G.S. § 7B-1111(a). Respondent-father does not raise any claims of 
error with regard to the termination orders. 


A. Standard of Review 
Under this Court’s well-established standard of review, 


we review a trial court’s adjudication of grounds to 
terminate parental rights to determine whether the 
findings are supported by clear, cogent and convinc- 
ing evidence and the findings support the conclusions 
of law. Findings of fact not challenged by respondent 
are deemed supported by competent evidence and 
are binding on appeal. The trial court’s conclusions 
of law are reviewable de novo on appeal. 


In re B.T.J., 377 N.C. 18, 2021-NCSC-23, 99 (cleaned up). This Court 
has also held that “an adjudication of any single ground for terminating 
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a parent’s rights under N.C.G.S. § 7B-1111(a) will suffice to support a 
termination order. Therefore, if this Court upholds the trial court’s order 
in which it concludes that a particular ground for termination exists, 
then we need not review any remaining grounds.” In re S.R.F., 376 N.C. 
647, 2021-NCSC-5 7 9 (quoting In re J.S., 374 N.C. 811, 815, 845 S.E.2d 
66, 71 (2020)). 


We will address the trial court’s adjudication that respondent-mother 
willfully failed to pay a reasonable portion of the children’s cost of care 
under N.C.G.S. § 7B-1111(a)(8). Under this provision, the trial court may 
terminate the rights of a parent whose child is in DSS custody if “the 
parent has for a continuous period of six months immediately preced- 
ing the filing of the petition or motion willfully failed to pay a reason- 
able portion of the cost of care for the juvenile although physically and 
financially able to do so.” N.C.G.S. § 7B-1111(a)(8). The determinative 
six-month period in this case is October 23, 2018, to April 23, 2019, the 
day DSS filed its petitions to terminate respondents’ parental rights. 


The trial court made the following findings of fact pertinent to its 
adjudication under N.C.G.S. § 7B-1111(a)(8) and to respondent-mother’s 
arguments on appeal: 


3. From the preliminary hearing held before the 
trial of this action, the petitioner presents the follow- 
ing issues for adjudication: 


Cc. The minor children have been in the care 
and custody of DSS for a continuous period of 
six (6) months or more next preceding the fil- 
ing of these petitions. During this period, the 
Respondents have willfully failed to pay a rea- 
sonable portion of the costs of care for the minor 
children, although each of the parents has been 
physically and financially able to do so N.C.G:S. 
§ 7B-1111(a)(8); 


6. The minor children have been in the legal and phys- 
ical custody of DSS at all times since January 10, 2017. 
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21. The Respondent-Mother does not have a 
valid driver’s license and relies on her mother and 
Thomas... for transportation. 


23. The Respondent-Mother has not maintained sta- 
ble employment. At the time of the termination hear- 
ing, she was unemployed. The Respondent-Mother 
has reported past work at Sonic restaurant and 
Lydall Manufacturing. She has also reported work as 
a babysitter. 


24, The Respondent-Mother signed a voluntary sup- 
port agreement to pay child support for all of her 
children in the amount of $112.00 per month. The 
Respondent-Mother has failed to consistently pay 
child support and currently has a child support arrear- 
age of $3,953.00. The Respondent-Mother’s last child 
support payment was made on October 15, 2018. 


38. DSS has expended significant funds providing 
for the cost of care for the minor children since they 
have been in care. DSS has expended the sum of 
$1,564.00 per month per child since the children have 
been in custody beginning in January 2017. 


39. The Respondents have failed to pay a reasonable 
portion of the cost of care for the minor children. 
Each of the Respondents has had the physical ability 
to engage in employment and to provide support for 
the minor child. 


46. Each Respondent has willfully failed to pay a 
reasonable portion of the cost of care for the minor 
children while they have been in the care and custody 
of DSS. 


Based on these findings, the trial court concluded as follows: 


2. The Petitioner has proven the following statutory 
grounds for terminating the Respondent-Mother’s paren- 
tal rights by clear, cogent, and convincing evidence: 
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c. The Respondent-Mother has willfully failed 
to pay a reasonable portion of the cost of care 
for the juveniles, although she has had the abil- 
ity to do so, while the children have been in the 
custody of DSS N.C.G.S. § 7B-1111(a)(8). 


Respondent-mother challenges the trial court’s finding that her non- 
payment of support was willful in Finding of Fact 46 and Conclusion of 
Law 2(c). “The willfulness of a parent’s actions is a question of fact for 
the trial court.” In re K.N.K., 374 N.C. 50, 53, 839 S.E.2d 735, 738 (2020). 


Respondent-mother acknowledges having paid nothing toward the 
children’s cost of care during the six months at issue. However, she con- 
tends the trial court’s order fails to support a finding of willfulness be- 
cause “there are no findings that address [her] income, employment, or 
capacity for the same during the six-month period relevant to [N.C.G.S. 
§] 7B-1111(a)(8).” We disagree. 


“A parent is required to pay that portion of the cost of foster care for 
the child that is fair, just and equitable based upon the parent's ability or 
means to pay.” In re S.E., 373 N.C. 360, 366, 838 S.E.2d 328, 332 (2020) 
(quoting In re Clark, 303 N.C. 592, 604, 281 S.E.2d 47, 55 (1981)). Here, 
the parents signed a voluntary support agreement. A voluntary support 
agreement has “the same force and effect as an order of support entered 
by that court, and shall be enforceable and subject to modification in 
the same manner as is provided by law for orders of the court in such 
cases.” N.C.G.S. § 110-132(a3) (2019). 


The evidence and the trial court’s findings show respondent-mother 
paid nothing toward the children’s cost of care during the six-month pe- 
riod immediately preceding DSS’s filing of the petitions to terminate her 
parental rights, despite having agreed to pay $112.00 per month in sup- 
port and having demonstrated an ability to work by multiple reported 
periods of employment. Respondent-mother never moved to modify 
or nullify the voluntary agreement, and she was thus subject to a valid 
order “that established her ability to financially support for her chil- 
dren.” In re J.M., 373 N.C. 352, 359, 838 S.E.2d 173, 178 (2020). 


Accordingly, we hold the trial court did not err in finding 
respondent-mother’s nonpayment to be willful and in concluding 
that grounds existed to terminate her parental rights under N.C.G.S. 
§ 7B-1111(a)(8). Therefore, we need not review the court’s additional 
grounds for termination under N.C.G.S. § 7B-1111(a)(1), (2), and (6). 
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Respondent-mother does not separately challenge the trial court’s 
conclusion at the dispositional stage of the termination proceeding 
that terminating her parental rights is in the children’s best interests. 
Accordingly, we affirm the termination orders as to respondent-mother. 


IV. Conclusion 


In both respondent-mother’s and respondent-father’s appeal, we 
affirm the trial court’s order eliminating reunification from the perma- 
nent plan and the orders terminating their parental rights in Ava, Aiden, 
and Hunter. 


AFFIRMED. 


IN THE MATTER OF A.S.D. 


No. 489A20 
Filed 27 August 2021 


Termination of Parental Rights—grounds for termination—failure 
to make reasonable progress—findings—evidentiary support 
The trial court did not err by terminating a mother’s parental 
rights to her daughter based on the mother’s willful failure to make 
reasonable progress to correct the conditions which led to the 
child’s removal (N.C.G.S. § 7B-1111(a)(2)) where there was clear, 
cogent, and convincing evidence, in addition to the mother’s 
stipulations, regarding the mother’s extensive history of substance 
abuse for which she received inadequate treatment, her refusal 
to submit to drug screens on multiple occasions, her incomplete 
mental health treatment, her housing instability, and her lack of 
consistent employment. 


Appeal pursuant to N.C.G.S. § 7B-1001(a1)(1) from an order entered 
on 7 August 2020 by Judge Wesley W. Barkley in District Court, Caldwell 
County. This matter was calendared for argument in the Supreme 
Court on 21 June 2021 but determined on the record and briefs without 
oral argument pursuant to Rule 30(f) of the North Carolina Rules of 
Appellate Procedure. 


Lucy R. McCarl for petitioner-appellee Caldwell County Department 
of Social Services. 
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Matthew P. McGuire for appellee Guardian ad Litem. 
David A. Perez for respondent-appellant mother. 


MORGAN, Justice. 


Respondent, the mother of the juvenile A.S.D. (Amanda),! appeals 
from the trial court’s order terminating her parental rights. After careful 
review, we affirm. 


I. Factual Background and Procedural History 


On 4 December 2018, the Caldwell County Department of Social 
Services (DSS) filed a petition alleging that Amanda, who was less than 
two weeks old, was a neglected and dependent juvenile. DSS stated that 
it was currently involved with Amanda's half-brother, D.D., who was in 
DSS custody. DSS claimed that respondent-mother had an extensive his- 
tory of mental illness, had been diagnosed with several mental health 
disorders, and had a history of “polysubstance abuse.” DSS additionally 
alleged that respondent-mother did not have safe, stable housing and 
that respondent-mother had reported to hospital staff that she had been 
ousted from the home that she shared with Amanda’s father and had 
nowhere to stay. DSS also claimed that respondent-mother had been in- 
volved in “multiple violent relationships” and had several criminal con- 
victions. DSS stated that respondent-mother had placed Amanda in a 
kinship placement in the same home as D.D. 


On 6 March 2019, the trial court adjudicated Amanda to be a neglect- 
ed and dependent juvenile based upon respondent-mother’s stipulations 
to the allegations contained within the juvenile petition. In a separate 
dispositional order, the trial court ordered that custody of Amanda be 
placed with DSS and that DSS have the authority to arrange a placement 
for the juvenile. The trial court further ordered respondent-mother to en- 
ter into an Out-of-Home Safety Agreement as her case plan and allowed 
respondent-mother to engage in supervised visitation with Amanda for 
one hour each week. 


The trial court entered a permanency planning order on 30 May 2019 
in which it found that respondent-mother was not consistently attend- 
ing mental health or substance abuse treatment and did not have stable 


1. A pseudonym is used in this opinion to protect the juvenile’s identity and for ease 
of reading. 
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housing. The trial court set the primary permanent plan as reunification 
with a secondary plan of adoption. 


In a permanency planning review order entered on 3 October 
2019, the trial court found as fact that respondent-mother had not 
attended mental health services since January 2019. The trial court ad- 
ditionally found that respondent-mother was not receiving substance 
abuse treatment and that respondent-mother refused to submit to hair 
follicle drug screens because she “believes that such may result in the 
use of Black Magic on her hair.” The trial court also found as fact that 
respondent-mother still did not have stable housing. 


On 5 March 2020, the trial court filed a permanency planning review 
order in which the trial court found that DSS had made numerous at- 
tempts to administer drug screens to respondent-mother, but that such 
attempts were often unsuccessful—such as on 25 November 2019 and 
7 February 2020 when respondent-mother refused to come to the door on 
both occasions. The trial court also found that respondent-mother was 
living in a mobile home with her boyfriend, and that respondent-mother 
was unemployed because her boyfriend did not want respondent-mother 
to work and was paying respondent-mother $100 per week to complete 
chores around the home rather than have her to seek employment. The 
trial court further found as fact that respondent-mother had not visited 
with the juvenile since respondent-mother had refused a drug screen on 
14 October 2019. The trial court changed the primary permanent plan 
for Amanda to adoption and the secondary plan to guardianship with an 
approved caretaker. 


On 12 March 2020, DSS filed a motion in the cause to terminate 
respondent-mother’s parental rights pursuant to N.C.G.S. § 7B-1111(a)(1), 
(2), and (9), based on neglect, willful failure to make reasonable 
progress, and the fact that respondent-mother’s parental rights with 
respect to another child had been terminated involuntarily and 
respondent-mother lacked the ability or willingness to establish a safe 
home. N.C.G.S. § 7B-1111(a)(1), (2), (9) (2019). On 7 August 2020, the 
trial court entered an order in which it determined that grounds existed 
to terminate respondent-mother’s parental rights as alleged in the mo- 
tion. The trial court further concluded that it was in Amanda’s best inter- 
ests that respondent-mother’s parental rights to Amanda be terminated. 
Accordingly, the trial court terminated respondent-mother’s parental 
rights.2 Respondent-mother appeals. 


2. The trial court’s order also terminated the parental rights of Amanda’s father. He 
is not a party to the proceedings before this Court. 
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II. Analysis 


Respondent-mother argues that the trial court erred by concluding 
that grounds existed to terminate her parental rights. A termination of 
parental rights proceeding consists of an adjudicatory stage and a dis- 
positional stage. N.C.G.S. §§ 7B-1109, -1110 (2019); In re Montgomery, 
311 N.C. 101, 110 (1984). At the adjudicatory stage, the petitioner bears 
the burden of proving by “clear, cogent, and convincing evidence” the 
existence of one or more grounds for termination under subsection 
7B-1111(a) of our General Statutes. N.C.G.S. § 7B-1109(e), (f). We re- 
view a trial court’s adjudication “to determine whether the findings are 
supported by clear, cogent and convincing evidence and the findings 
support the conclusions of law.” In re Montgomery, 311 N.C. at 111 (cit- 
ing In re Moore, 306 N.C. 394, 404 (1982)). 


“[A]n adjudication of any single ground in N.C.G.S. § 7B-1111(a) 
is sufficient to support a termination of parental rights.” In re E.H.P, 
372 N.C. 388, 395 (2019). We begin our analysis with the consideration 
of whether grounds existed to terminate respondent-mother’s parental 
rights pursuant to N.C.G.S. § 7B-1111(a)(2). 


Pursuant to N.C.G.S. § 7B-1111(a)(2), a trial court may terminate 
parental rights if “[t]he parent has willfully left the juvenile in foster care 
or placement outside the home for more than 12 months without show- 
ing to the satisfaction of the court that reasonable progress under the 
circumstances has been made in correcting those conditions which led 
to the removal of the juvenile.” N.C.G.S. § 7B-1111(a)(2). “[T]he willful- 
ness of a parent’s failure to make reasonable progress toward correcting 
the conditions that led to a child’s removal from the family home ‘is es- 
tablished when the [parent] had the ability to show reasonable progress, 
but was unwilling to make the effort.’ ” In re L.E.W., 375 N.C. 124, 136 
(2020) (second alteration in original) (quoting In re Fletcher, 148 N.C. 
App. 228, 235 (2002)). 


In support of its adjudication of grounds pursuant to N.C.G.S. 
§ 7B-1111(a)(2), the trial court made the following findings of fact: 


3. We note that Finding of Fact 14 and its subparts were in reference to the grounds 
to terminate respondent-mother’s parental rights for neglect pursuant to N.C.G.S. 
§ 7B-1111(a)(1), but the findings also demonstrate respondent-mother’s failure to make 
reasonable progress in correcting the conditions which led to Amanda’s removal, which 
supports the trial court’s determination that grounds existed to terminate respondent- 
mother’s parental rights pursuant to N.C.G.S. § 7B-1111(a)(2). 


14. 
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a. Respondent[-]mother has an extensive history 
of substance abuse for which she has received 
inadequate treatment. She received an updated 
Comprehensive Clinical Assessment (CCA) 
on January 27, 2020. She was recommended to 
complete 90 hours of Substance Abuse Intensive 
Outpatient Treatment (SAIOP). She has only 
attended a few classes. 


b. Respondent[-]mother has submit[ted] to urine 
drug screens as requested by the Movant on 
5/1/19, 5/15/19, and 6/19/19. She refused to sub- 
mit to a hair follicle drug screen on 9/5/19 and 
again in January of 2020. She has on numerous 
other occasions not made herself available for 
drug screens. She has never had a consistent 
six (6) month period of negative drug screens. 


c. Respondent[-]mother completed a psycho- 
logical evaluation with Dr. Jennifer Cappelletty. 
Dr. Cappelletty diagnosed Respondent[-]mother 
with Schizoaffective Disorder, Bipolar Type; 
Cannabis Use Disorder; Stimulant Use Disorder 
—Amphetamine Type; and Opioid Use Disorder. 
Dr. Cappelletty made the following recommen- 
dations for Respondent[-]mother: (a) participate 
in psychotherapy; (b) participate in a psychiat- 
ric evaluation and comply with all recommenda- 
tions; (c) participate in the Assertive Community 
Treatment Team (ACTT) program; (d) refrain 
from use of non-prescribed substances; and (e) 
participate in Vocational Rehabilitation Services. 
Respondent[-|mother has refused to take any 
prescription medication to address her men- 
tal health issues. In addition to the psychologi- 
cal evaluation by Dr. Cappelletty, Respondent|-] 
mother has completed 4 or 5 other mental health 
assessments. She has not addressed any of the 
issues identified by Dr. Cappelletty. She has not 
completed any mental health treatment. She did 
not participate in the ACTT program. She did not 
participate in Vocational Rehabilitation Services. 
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d. Respondent[-]mother has lived a transient life- 
style during the course of her involvement with 
the Movant up until the last few months. She has 
moved at least six (6) times since the birth of 
the juvenile. She currently lives with a boyfriend 
and is totally dependent upon him. She is unem- 
ployed and has had only sporadic employment 
during her involvement with the Movant. She 
exhibited no consistency from February 2019 
to March 2020. The brief period of stability dur- 
ing the last few months does not outweigh the 
year of instability during which her environment 
shifted on a monthly basis. 


e. Respondent[-]mother has not visited with 
the juvenile since October 14, 2019, due to her 
refusal to submit to drug screens. 


f. Respondent[-]mother has a history of domestic 
violence for which she has received no treatment. 


16. Grounds exist to terminate the parental rights 
of Respondent[-]mother pursuant to N.C.G.S. 
§ 7B-1111(a)(2). The juvenile has been willfully left in 
foster care or placement outside the home for more 
than 12 months without showing to the satisfaction of 
the Court that outside of consideration of poverty, rea- 
sonable progress under the circumstances has been 
made [in] correcting the conditions which led to the 
removal of the juvenile. Specifically, Respondent|[-] 
mother has not completed any of the objectives of 
her case plan with [DSS] or complied with the prior 
orders of the court in order to reunify with the juve- 
nile. She demonstrated no consistency for a period in 
excess of a year. 


“Findings of fact not challenged by respondent are deemed supported 
by competent evidence and are binding on appeal.” In re T.N.H., 372 
N.C. 403, 407 (2019). Furthermore, this Court limits its review of findings 
of fact “to those challenged findings that are necessary to support the 
trial court’s determination that . . . parental rights should be terminated.” 
In re N.G., 374 N.C. 891, 900 (2020) (emphasis added). 


q 12 


q 13 


IN THE SUPREME COURT 431 


IN RE A.S.D. 
[878 N.C. 425, 2021-NCSC-94] 


Respondent-mother challenges several of the trial court’s findings 
of fact. First, respondent-mother disputes Finding of Fact 14(a), argu- 
ing that there was no evidence to show that substance abuse was a 
continuing issue at the time of the termination of parental rights hear- 
ing.* We are not persuaded by this argument. In this finding, contrary to 
respondent-mother’s assertion, the trial court did not purport to deter- 
mine that respondent-mother was continuing to use drugs at the time of 
the hearing; rather, the trial court found that respondent-mother had an 
extensive history of substance abuse for which she received inadequate 
treatment. This finding is supported by the evidence of record. We note 
that respondent-mother stipulated to the allegations in the juvenile peti- 
tion that she had “an extensive history of polysubstance abuse [and] a 
long history of using methamphetamines, benzodiazepines, opiates, and 
marijuana, as well as other substances.” Additionally, a DSS social work- 
er testified at the termination hearing that respondent-mother had an ex- 
tensive history of substance abuse and that respondent-mother did not 
complete the required substance abuse treatment. The trial court also 
observed that respondent-mother was referred to intensive outpatient 
treatment but attended only a few classes. Respondent-mother does not 
challenge this finding of fact on appeal, and therefore it is deemed to 
be binding on this Court. In re T.N.H., 372 N.C. at 407. Furthermore, 
we recognize that Dr. Cappelletty stated in her psychological evalu- 
ation of respondent-mother that, in her opinion, “the combination of 
[respondent-mother’s] severe and chronic mental illness and her history 
of substance abuse has combined in such a way as to have a significant 
impact on her capacity to maintain stability and effectively parent.” Also, 
on several occasions, respondent-mother refused drug screens and hair 
follicle tests. Thus, there is clear, cogent, and convincing evidence to 
support Finding of Fact 14(a). 


Next, respondent-mother contends that the portion of Finding of 
Fact 14(b) that she had “on numerous other occasions not made her- 
self available for drug screens” is not supported by the evidence. We 
disagree with this contention. The DSS social worker testified that 
respondent-mother refused to participate in drug screens on 1 May, 
15 May, 19 June, and 14 October 2019. Additionally, respondent-mother 
refused to participate in hair follicle tests on 5 September 2019 and 
6 January 2020. Consequently, we conclude that clear, cogent, and con- 
vincing evidence supports this finding of fact. 


4. Respondent-mother makes additional arguments regarding Finding of Fact 14(a), 
but we do not address them because they are not relevant to grounds for termination un- 
der N.C.G.S. § 7B-1111(a)(2). In re N.G., 374 N.C. 891, 900 (2020). 


q 14 


q 15 


432 IN THE SUPREME COURT 


IN RE A.S.D. 
[3878 N.C. 425, 2021-NCSC-94] 


Respondent-mother further contends that Finding of Fact 14(d), 
which states that she exhibited “no consistency from February 2019 to 
March 2020,” is erroneous. As support for her stance, respondent-mother 
cites the testimony of the DSS social worker that respondent-mother had 
maintained stable housing since December 2019, and that her “home 
was appropriate, clean and had space for Amanda were she to be re- 
turned.” Respondent-mother does not challenge, however, the portions 
of the trial court’s Finding of Fact 14(d) that respondent-mother had 
lived a “transient lifestyle” during the course of the case and had moved 
at least six times since Amanda was born, that respondent-mother was 
unemployed and only had sporadic employment during the course of the 
case, and that respondent-mother lived with her boyfriend and was “to- 
tally dependent” upon him. Furthermore, the evidence of record showed 
that respondent-mother had moved multiple times during the course of 
the case, was not employed at the time of the termination of parental 
rights hearing, and had not been employed since losing her job in June 
2019. Respondent-mother also acknowledged at the termination hearing 
that she was completely dependent upon her boyfriend. The trial court 
favorably noted that respondent-mother had exhibited a “brief period of 
stability during the last few months,” but nonetheless still assessed that 
this positive stint did not “outweigh the year of instability during which 
her environment shifted on a monthly basis.” We conclude that the trial 
court’s finding that respondent-mother did not exhibit consistency from 
February 2019 to March 2020 was a permissible inference available to 
the trial court based upon the evidence and unchallenged findings of 
fact. See In re D.L.W., 368 N.C. 835, 843 (2016) (stating that it is the 
trial court’s duty to consider all the evidence, pass upon the credibility 
of the witnesses, and determine the reasonable inferences to be drawn 
therefrom); see also Scott v. Scott, 157 N.C. App. 382, 388 (2003) (stat- 
ing that when the trial court sits as fact-finder, it is the sole judge of the 
credibility and weight to be given to the evidence, and it is not the role of 
the appellate court to substitute its judgment for that of the trial court). 


Respondent-mother maintains that Finding of Fact 14(e) is errone- 
ous because she visited with Amanda in March 2020. Respondent-mother 
claims that she was eligible to visit earlier but could not do so because 
Amanda was out of town. We agree with respondent-mother on this 
point. The DSS social worker testified that respondent-mother had not 
visited with Amanda since October 2019 because respondent-mother 
“had to pass two [drug] screens” before she would be permitted visi- 
tation. The social worker further went on to testify, however, that 
respondent-mother passed drug screens in January 2020 and was eli- 
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gible to visit with the juvenile during that month but could not do so 
because Amanda went with her “foster family . .. on a trip to California.” 
The trial court’s Finding of Fact 14(e) does not properly reflect the evi- 
dence submitted at the termination of parental rights hearing, and hence 
we disregard this finding of fact. See In re S.M., 375 N.C. 673, 684 (2020). 


We next consider respondent-mother’s representation that a seg- 
ment of Finding of Fact 16 is erroneous in its establishment that she 
had not completed any objectives of her case plan or complied with the 
prior orders of the trial court in order to reunify with Amanda, and that 
respondent-mother had demonstrated no consistency for a period in 
excess of twelve months. We begin by recalling that we have already 
determined that there was sufficient evidence to support Finding of Fact 
14(d) that respondent-mother exhibited “no consistency from February 
2019 to March 2020,” and likewise conclude that the same evidence sup- 
ports the trial court’s similar finding regarding respondent-mother’s lack 
of consistency in Finding of Fact 16. 


As for the balance of Finding of Fact 16, we conclude that there was 
clear, cogent, and convincing evidence to support the trial court’s find- 
ing. First, respondent-mother admitted at the termination of parental 
rights hearing that she did not do anything toward completing her case 
plan other than working, and that she was unemployed by the time of the 
termination hearing. Second, we have found that there was sufficient ev- 
idence to sustain the trial court’s findings of fact that respondent-mother 
did not always make herself available for drug screens, that she did not 
complete substance abuse treatment, and that she did not complete any 
mental health treatment. Furthermore, while the trial court acknowl- 
edged that at the time of the termination of parental rights hearing 
respondent-mother had a brief period of stability with regard to hous- 
ing, nonetheless she had previously been transient, and the trial court 
thereupon determined that respondent-mother’s short period of stability 
did not outweigh her lengthy period of instability. Therefore, Finding of 
Fact 16 is properly supported by the record. 


Respondent-mother argues that the trial court erroneously conclud- 
ed that grounds existed pursuant to N.C.G.S. § 7B-1111(a)(2) to terminate 
her parental rights. Although respondent-mother concedes that she was 
slow to address many components of her case plan, respondent-mother 
contends that she made reasonable progress and rectified the issues 
which led to Amanda’s removal from respondent-mother’s care by the 
time of the termination of parental rights hearing. We are not persuaded 
by these representations of respondent-mother. 


q 19 


q 20 


434 IN THE SUPREME COURT 


IN RE A.S.D. 
[878 N.C. 425, 2021-NCSC-94] 


This Court has recognized that “parental compliance with a judi- 
cially adopted case plan is relevant in determining whether grounds for 
termination exist pursuant to N.C.G.S. § 7B-1111(a)(2).” In re B.0O.A., 
372 N.C. 372, 384 (2019). A trial court should refrain from finding that a 
parent has failed to make reasonable progress in correcting the condi- 
tions that led to the child’s removal “simply because of his or her ‘failure 
to fully satisfy all elements of the case plan goals.’ ” Jd. at 385 (quoting 
In re J.S.L., 177 N.C. App. 151, 163 (2006)). However, “a trial court has 
ample authority to determine that a parent’s ‘extremely limited progress’ 
in correcting the conditions leading to removal adequately supports a 
determination that a parent’s parental rights in a particular child are sub- 
ject to termination pursuant to N.C.G.S. § 7B-1111(a)(2).” Id. 


Here, respondent-mother admits that Amanda has resided in foster 
care or placement outside of the home for more than twelve months. 
However, respondent-mother asserts that she made reasonable prog- 
ress toward correcting the conditions which led to Amanda’s removal 
from her care. This contention is without merit. Respondent-mother’s 
case plan was directed at resolving her issues concerning substance 
abuse, mental health, and instability. The case plan also aimed at ad- 
dressing respondent-mother’s lack of stable, safe housing. The evi- 
dence in the record, which yielded the trial court’s supported findings 
of fact, demonstrates that respondent-mother largely failed to comply 
with her case plan. Significantly, although it was recommended that 
respondent-mother complete ninety hours of intensive outpatient sub- 
stance abuse treatment, she only attended a few classes and failed to 
complete the treatment. Respondent-mother also failed to complete 
mental health treatment and refused to take any prescription medication 
to address her mental health issues. In like manner, respondent-mother 
demonstrated continued instability during most of the course of this 
case; she was consistently transient and unable to maintain stable em- 
ployment. Respondent-mother remained completely dependent upon 
her boyfriend, even up to the time of the termination hearing. Although 
respondent-mother cites progress made by her just prior to the termina- 
tion of parental rights hearing, it was within the trial court’s authority to 
decide that these improvements were insufficient in light of the histori- 
cal facts of the case. See In re T-M.L., 2021-NCSC-55, ¥ 32 (concluding 
that while the respondent “made some last-minute attempts to comply 
with the case plan by the time of the termination hearing . . . [his] par- 
tial steps—undertaken after DSS had filed petitions to terminate his pa- 
rental rights and two years or more after the children’s removal from 
the home—[were] insufficient to constitute reasonable progress under 
N.C.G.S. § 7B-1111(a)(2)”); see also In re O.W.D.A., 375 N.C. 645, 654 
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(2020) (concluding that, with respect to grounds to terminate parental 
rights under N.C.G.S. § 7B-1111(a)(1), that although the respondent may 
have made some recent, minimal progress, “the trial court was within its 
authority to weigh the evidence and determine that these eleventh-hour 
efforts did not outweigh the evidence of his persistent failures to make 
improvements . .. and to conclude that there was a probability of repeti- 
tion of neglect.”). Consequently, we hold that the trial court did not err 
by concluding that grounds existed pursuant to N.C.G.S. § 7B-1111(a)(2) 
to terminate respondent-mother’s parental rights. 


III. Conclusion 


The trial court’s conclusion that a ground for termination existed 
pursuant to N.C.G.S. § 7B-1111(a)(2) is sufficient in and of itself to sup- 
port termination of respondent-mother’s parental rights. In re E.H.P, 
372 N.C. at 395. As such, we do not need to address her arguments re- 
garding N.C.G.S. § 7B-1111(a)(1) and (9). Respondent-mother does not 
challenge the trial court’s conclusion that termination of her paren- 
tal rights was in Amanda’s best interests. See N.C.G.S. § 7B-1110(a). 
Accordingly, we affirm the trial court’s order terminating the parental 
rights of respondent-mother. 


AFFIRMED. 


IN THE MATTER OF D.M. & A.H. 


No. 473A20 
Filed 27 August 2021 


Termination of Parental Rights—no-merit brief—elimination of 
reunification from permanent plan—failure to make reason- 
able progress 

The elimination of reunification with the father from his child’s 
permanent plan and the subsequent termination of the father’s 
parental rights on the grounds of failure to make reasonable prog- 
ress were affirmed where the father’s counsel filed a no-merit brief, 
the order eliminating reunification comported with the requirements 
of N.C.G.S. § 7B-906.2(b), and the termination order was supported 
by clear, cogent, and convincing evidence and based on proper 
legal grounds. 
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Appeal pursuant to N.C.G.S. § 7B-1001(a1)(1)-(2), (a2) from orders 
entered on 26 August 2019 and 5 August 2020 by Judge Amber Davis in 
District Court, Dare County. This matter was calendared for argument 
in the Supreme Court on 21 June 2021 but determined on the record 
and briefs without oral argument pursuant to Rule 30(f) of the North 
Carolina Rules of Appellate Procedure. 


No brief for petitioner-appellee Dare County Department of Health 
& Human Services, Division of Social Services. 


No brief for appellee Guardian ad Litem. 
Garron T. Michael for respondent-appellant father. 


EARLS, Justice. 


Respondent-father appeals from the trial court’s order terminat- 
ing his parental rights in the minor children “David” and “Allison.”! See 
N.C.G.S. § 7B-1001(a1)(1) (2019). Pursuant to N.C.G.S. § 7B-1001(a1)(2) 
and (a2), respondent-father also appeals from the permanency-planning 
order that eliminated reunification with respondent-father from the chil- 
dren’s permanent plan. The children’s mother has relinquished her pa- 
rental rights and is not a party to this appeal. We affirm. 


On 1 May 2018, the Dare County Department of Health and Human 
Services, Division of Social Services (DSS), obtained nonsecure custody 
of six-year-old David and five-year-old Allison and filed juvenile petitions 
alleging they were neglected juveniles. After a hearing, the trial court 
entered an order on 9 August 2018 adjudicating the children as neglected 
juveniles based on respondents’ stipulation to the following facts: 


9. On April 30, 2018, [the children’s mother] 
left the juveniles at her home with two persons who 
are not appropriate caregivers. [Her] neighbors called 
the police because the juveniles were yelling out 
of the upstairs windows that they were hungry and 
afraid to go downstairs. 


10. Police performed a welfare check at [the 
children’s mother’s] home on April 30, 2018 after 
receiving calls from her neighbors. . . . Once the 


1. We use these pseudonyms to protect the juveniles’ identities and for ease of 
reading. 
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juveniles were secured, police searched [the] home. 
They found two small bags with a white powdery 
substance they believed to be cocaine in the juve- 
niles’ clothes and toy boxes. They found drug para- 
phernalia, including two burned pipes and two 
burned spoons. They also found about six grams of 
a powdery substance they believed to be cocaine in 
the freezer. 


11. [The children’s mother] failed to properly 
feed the juveniles. The home she provided for the juve- 
niles was filthy, unkempt, and unsafe. There was moldy 
food in the kitchen, garbage throughout the home, and 
no suitable beds for the juveniles to sleep on. 


12. When [the children’s mother] arrived home, 
she told police that she had been on a date and had 
paid one of the individuals in the home $20.00 to 
watch the kids. She told police she had been gone 
for two hours and did not know who had been in her 
home. [She] was arrested and charged with posses- 
sion of cocaine and possession of drug paraphernalia. 


13. [Respondent-father] had limited contact 
with the juveniles before the Juvenile Petition was 
filed. He has willingly left the juveniles in the care of 
[the children’s mother]. 


14. Neither [the children’s mother] nor [respon- 
dent-father] have provided a safe, appropriate home 
for the juveniles. 


15. [The children’s mother] and [respondent- 
father] have failed to provide proper care and super- 
vision for the juveniles. They have exposed the 
juveniles to unsafe, injurious environments. 


16. The juveniles require more adequate care 
and supervision than [the children’s mother] or 
[respondent-father] can provide in their homes. 


In a disposition order entered on 6 November 2018, the trial court 
maintained the children in DSS custody and awarded respondent-father 
one hour per week of supervised visitation. The court found respondent- 
father had visited the children on two occasions since their placement 
in nonsecure custody but was arrested on 20 June 2018 and was facing 
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“serious” felony drug and weapons charges in Pitt County, which 
could result in “a substantial prison sentence.” The court ordered 
respondent-father to enter into a visitation plan with DSS “to establish a 
regular, consistent visitation schedule”; submit to random drug screens 
as requested by DSS and abstain from all intoxicating substances; obtain 
a substance abuse assessment and comply with all treatment recom- 
mendations; and keep DSS apprised of his whereabouts and address. 


At the initial permanency-planning hearing held on 6 February 2019, 
the trial court established a primary permanent plan for the children of 
reunification with the children’s mother or respondent-father with a sec- 
ondary plan of guardianship with a relative. The court maintained these 
primary and secondary plans at the next permanency-planning hearing 
held on 8 May 2019 and up to the permanency-planning hearing held on 
7 August 2019. 


However, in its permanency-planning order entered on 26 August 
2019, the trial court changed the primary permanent plan to adoption, 
established a secondary plan of reunification with the children’s mother, 
and relieved DSS of further reunification efforts with respondent-father. 
The court found that respondent-father had yet to enter into a case plan 
or visitation plan with DSS; he had submitted to a drug screen after a 
court appearance on 6 February 2019 and tested positive for marijua- 
na and cocaine; he had scheduled an appointment for substance abuse 
treatment at PORT New Horizons but failed to attend the appointment; 
and he had been incarcerated since May 2019 for assaulting “his young 
paramour.” The court also noted that respondent-father’s felony drug and 
weapons charges in Pitt County remained pending. Respondent-father 
filed a timely notice to preserve his right to appeal the order eliminating 
reunification with him from the children’s permanent plan. See N.C.G.S. 
§ 7B-1001(al1)(2)(a), (b) (2019). 


DSS filed a motion to terminate respondent-father’s parental rights on 
11 December 2019. The trial court held a hearing on the motion on 3 June 
and 1 July 2020 and entered its “Termination of Parental Rights Order” on 
5 August 2020. In its order, the court adjudicated the existence of grounds 
to terminate respondent-father’s parental rights for neglect, lack of rea- 
sonable progress, and dependency. See N.C.G.S. § 7B-1111(a)(1)-(2), 
(6) (2019). The trial court further concluded that termination of 
respondent-father’s parental rights was in both children’s best inter- 
ests. See N.C.G.S. § 7B-1110(a) (2019). Respondent-father filed timely 
notices of appeal from the termination order and from the order elim- 
inating reunification with him from the permanent plan. See N.C.G.S. 
§ 7B-1001(a1)(1)-(2), (b). 


4 10 


IN THE SUPREME COURT 439 


IN RE D.M. 
[378 N.C. 435, 2021-NCSC-95] 


Counsel for respondent-father has filed a no-merit brief on his cli- 
ent’s behalf under Rule 3.1(e) of the North Carolina Rules of Appellate 
Procedure. Counsel advised respondent-father of his right to file pro se 
written arguments on his own behalf and provided him with the docu- 
ments necessary to do so. See N.C. R. App. P. 3.1(e). Respondent-father 
has not submitted written arguments to this Court. 


This Court independently reviews issues identified by counsel in a 
no-merit brief filed pursuant to Appellate Rule 3.1(e). In re L.E.M., 372 
N.C. 396, 402 (2019). Respondent-father’s counsel has identified issues 
that could arguably support an appeal in this case while also explaining 
why, based on a careful review of the record, these issues lack merit. 


With regard to the order eliminating reunification from the perma- 
nent plan, counsel for respondent-father acknowledges that competent 
evidence supports the trial court’s findings of fact and that the findings 
support the court’s conclusion that further efforts to reunify David and 
Allison with respondent-father “would clearly be unsuccessful or in- 
consistent with the juveniles’ need for a permanent pla[cement] within 
a reasonable period of time.” See N.C.G.S. § 7B-906.2(b) (2019). At the 
time of the permanency-planning hearing respondent-father had made 
no meaningful steps toward reunification; he was incarcerated for a re- 
cent act of domestic violence; he had submitted to just one drug screen, 
which was positive for marijuana and cocaine; and he had failed to at- 
tend a scheduled appointment to begin substance abuse treatment. The 
trial court’s ceasing of reunification efforts with respondent-father thus 
comports with the requirements of N.C.G.S. § 7B-906.2(b). 


Turning to the termination order, counsel for respondent-father 
concedes that “the existence of a single ground for termination suffices 
to support the termination of a parent’s parental rights in a child,” In 
re J.S., 2021-NCSC-28, J 24, and that the evidence and the trial court’s 
findings support a conclusion under N.C.G.S. § 7B-1111(a)(2) that 
respondent-father willfully left the children in a placement outside the 
home for more than twelve months without making reasonable progress 
to correct the conditions leading to their removal. Respondent-father’s 
failure to comply with the court’s orders or address his substance abuse 
issues, as well as his continued involvement in criminal conduct and 
resulting incarceration, evinced a lack of reasonable progress since the 
children were removed from the children’s mother’s custody in May 
2018. See In re Z_K., 375 N.C. 370, 373 (2020). The trial court did not 
err in adjudicating the existence of grounds for termination pursuant to 
N.C.G.S. § 7B-1111(a)(2). 
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Finally, the trial court made written findings addressing each of the 
factors relevant to disposition under N.C.G.S. § 7B-1110(a). As counsel 
for respondent-father admits, the findings provide a rational basis for 
the trial court’s assessment that terminating respondent-father’s paren- 
tal rights was in the children’s best interests in that it will facilitate the 
children’s adoption by their maternal aunt and uncle. We further note 
these findings are supported by competent evidence presented at the 
termination hearing. Accordingly, we conclude the trial court did not 
abuse its discretion during the dispositional stage of the proceeding by 
choosing to terminate respondent-father’s parental rights. In re Z.K., 
375 N.C. at 373, 847 S.E.2d at 749. 


Having considered the entire record and the issues identified in 
the no-merit brief, we affirm the trial court’s order eliminating reunifi- 
cation from the permanent plan and the trial court’s order terminating 
respondent-father’s parental rights. 


AFFIRMED. 


IN THE MATTER OF J.E.H., J.LH., K-T.B., Q.D.B., LT.B. 


No. 449A20 
Filed 27 August 2021 


Termination of Parental Rights—no-merit brief—termination on 
multiple grounds 
The termination of a mother’s parental rights on the grounds of 
neglect, failure to make reasonable progress, failure to pay a reason- 
able portion of the cost of care, and dependency was affirmed where 
the mother’s counsel filed a no-merit brief and the termination order 
was supported by clear, cogent, and convincing evidence and was 
based on proper legal grounds. 


Appeal pursuant to N.C.G.S. § 7B-1001(a1)(1) from an order entered 
on 6 August 2020 by Judge William F. Helms IIT in District Court, Union 
County. This matter was calendared for argument in the Supreme 
Court on 21 June 2021 but determined on the record and briefs without 
oral argument pursuant to Rule 30(f) of the North Carolina Rules of 
Appellate Procedure. 
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Perry, Bundy, Plyler & Long, LLP, by Ashley J. McBride, for 
petitioner-appellee Union County Division of Social Services. 


No brief for appellee Guardian ad Litem. 
Richard Croutharmel for respondent-appellant mother. 


EARLS, Justice. 


Respondent-mother appeals from the trial court’s order terminat- 
ing her parental rights to J.E.H. (Jerry), J.LH. Jimmy), K.T.B. (Kenny), 
Q.D.B. (Quentin), and LTB. (Iris).! Counsel for respondent-mother has 
filed a no-merit brief under Rule 3.1(e) of the North Carolina Rules of 
Appellate Procedure. We conclude the issues identified by counsel as 
arguably supporting the appeal are meritless and therefore affirm the 
trial court’s order. 


On 19 June 2018, the Union County Division of Social Services (DSS) 
filed juvenile petitions alleging that Jerry and Jimmy, who are twins, 
were neglected and dependent juveniles. The petitions alleged that on 
17 June 2018, respondent-mother took Jimmy to the emergency depart- 
ment and he was admitted to the hospital, where he was diagnosed 
with failure to thrive. The petition noted that hospital employees were 
concerned about respondent-mother’s ability to care for the twins. The 
petition further noted earlier reports to DSS that respondent-mother re- 
ceived no prenatal care while pregnant with the twins, who were born 
prematurely; she was diagnosed with postpartum depression soon after 
their birth; and she did not have adequate supplies such as diapers, for- 
mula, and clothing for the twins. The petition alleged DSS supplied the 
children with formula and diapers, but respondent-mother continued to 
fail to provide those items. Later juvenile petitions concerning the other 
children noted that a social worker reportedly observed the children be- 
ing fed Carnation evaporated milk instead of formula. 


On 18 June 2018, a Child and Family Team Meeting was held, and 
respondent-mother indicated she was unable to care for the children.2 
She consented to the children’s placement with family or in foster care. 


1. Pseudonyms used in this opinion to protect the juveniles’ identities and for ease 
of reading. 


2. The narratives attached to the juvenile petitions for Jerry and Jimmy refer to the 
neglect and dependent status of three other children of respondent-mother, none of whom 
are the subject of this appeal. 
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DSS obtained nonsecure custody of Jerry and Jimmy on 19 June 2018. 
Following Jimmy’s discharge from the hospital, he and Jerry were placed 
in a licensed foster home. 


On 11 July 2018, respondent-mother entered into a case plan to fa- 
cilitate reunification with Jerry and Jimmy, which identified her needs in 
the areas of employment, housing and basic needs, emotional and mental 
health, and parenting and life skills. On 30 July 2018, respondent-mother 
entered into an In-Home Service Agreement to address her needs as they 
related to her other children, Kenny, Quentin, and Iris, who resided with 
their father. 


Following a hearing on 22 August 2018, the trial court entered an 
order on 20 September 2018 that adjudicated Jerry and Jimmy as ne- 
glected and dependent juveniles. Respondent-mother was allowed one 
hour of supervised visitation weekly. She was ordered to (1) sign releas- 
es to allow her service providers to share information with DSS and the 
guardian ad litem, (2) maintain monthly contact with DSS, (8) submit to 
random drug screens, (4) complete a global mental health assessment 
and comply with all recommendations, (5) complete parenting classes, 
(6) secure safe and stable housing, and (7) maintain legal income. 


On 18 October 2018, DSS filed juvenile petitions alleging the ne- 
glect and dependency of Kenny, Quentin, and Iris. The petitions alleged 
respondent-mother had failed to address the needs identified in her 
In-Home Service Agreement, as the children were not being provided 
necessary school uniforms and supplies; respondent-mother lost her job 
and was still without housing; respondent-mother was not scheduling 
medical and dental appointments for the children; respondent-mother 
failed to attend her scheduled mental health sessions and parenting 
classes; and respondent-mother was left unsupervised with Kenny and 
Quentin in violation of the safety plan. 


Following a hearing on 14 November 2018, the trial court entered 
an order on 18 December 2018 that adjudicated Kenny, Quentin, and 
Iris as neglected and dependent juveniles. The court ordered that the 
children remain with their father in the home of their paternal grand- 
mother. Respondent-mother was allowed visitation supervised by the 
children’s father or their paternal grandmother. She was required to 
comply with her case plan and attend parenting classes; attend medi- 
cation appointments; transport Iris to school on time; and address the 
children’s well-being, needs, and recommended services. 


Before the adjudication order was entered, on 5 December 2018, DSS 
filed additional juvenile petitions, again alleging that Kenny, Quentin, 
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and Iris were neglected and dependent juveniles. The petitions al- 
leged that during a home visit on 25 October 2018, a social worker ob- 
served a gun lying on the couch in the living room where Kenny was 
playing. It was undetermined whether the gun was loaded, though 
the owner of the gun asserted it was not. The petitions also noted a 
report to DSS on 3 December 2018 that indicated the children were 
often seen outside running across the road with no parental supervi- 
sion, respondent-mother was seen outside yelling at and physically 
disciplining Iris, respondent-mother was at risk of being evicted from 
her apartment due to complaints to management, and it was believed 
respondent-mother was with the children unsupervised at the apart- 
ment. The petitions also alleged respondent-mother remained noncom- 
pliant with her case plan requirements, noting her failure to complete 
mental health treatment and parenting classes and to schedule medical 
visits for the children. Further, when a social worker arrived at the home 
to transport the family to a Child and Family Team Meeting, she was 
refused entry to the home, the family did not attend the meeting, and 
neither respondent-mother nor the children’s father contacted the social 
worker regarding the missed meeting. DSS sought and obtained nonse- 
cure custody of the children on 5 December 2018. 


Following a hearing on 9 January 2019, the trial court entered an 
order on 21 February 2019, again adjudicating Kenny, Quentin, and Iris 
as neglected and dependent juveniles. The court ordered custody of the 
children to remain with DSS. Respondent-mother was allowed a mini- 
mum of one hour of supervised visitation a week, and she was ordered 
to comply with her case plan, sign releases with her service providers, 
maintain monthly contact with DSS, and submit to random drug screens. 


Following a permanency-planning hearing on 12 June 2019, the 
trial court entered an order on 11 July 2019 setting the primary per- 
manent plan for Jerry, Jimmy, Kenny, Quentin, and Iris as adoption, 
with a secondary concurrent plan of guardianship with a relative or 
court-approved caretaker. On 6 August 2019, DSS filed a termination-of- 
parental-rights petition for all five children. The grounds alleged to ter- 
minate respondent-mother’s parental rights were (1) her neglect of each 
of the children, (2) her leaving Jerry and Jimmy in foster care or a place- 
ment outside the home for more than twelve months without a show- 
ing of reasonable progress to correct the conditions that led to their 
removal, (3) her failure to pay a reasonable portion of the cost of care 
for all five children in the preceding six months, and (4) her inability to 
provide proper care and supervision of all the children rendering them 
dependent juveniles. See N.C.G.S. § 7B-1111(a)(1)-(8), (6) (2019). 
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Following a hearing on 1 and 2 July 2020, the trial court entered an 
order on 6 August 2020 adjudicating the existence of the grounds al- 
leged in the termination petition. The court also concluded that it was 
in the children’s best interests to terminate respondent-mother’s paren- 
tal rights and ordered that her rights in all five children be terminated.? 
Respondent-mother appeals. 


Respondent-mother’s counsel has filed a no-merit brief pursuant to 
Rule 3.1(e) of the Rules of Appellate Procedure. In the brief, counsel 
identified certain issues relating to the adjudication and disposition por- 
tions of the termination proceeding that could arguably support an ap- 
peal, including whether the trial court properly found grounds existed 
for the termination of respondent-mother’s parental rights and whether 
the trial court abused its discretion by determining that termination of 
respondent-mother’s parental rights was in the children’s best interests, 
but explained why he believed the issues lacked merit. Counsel also ad- 
vised respondent-mother of her right to file pro se written arguments on 
her own behalf and provided her with the documents necessary to do so. 
Respondent-mother, however, has not submitted any written arguments 
to this Court. 


This Court independently reviews issues identified by counsel in a 
no-merit brief filed pursuant to Rule 3.1(e) to see if the issues have po- 
tential merit. In re L.E.M., 372 N.C. 396, 402 (2019). After careful review 
of the issues identified in the no-merit brief in this matter in light of the 
record and applicable law, we are satisfied that the 6 August 2020 order 
is supported by clear, cogent, and convincing evidence and is based on 
proper legal grounds. Accordingly, we affirm the trial court’s order ter- 
minating respondent-mother’s parental rights. 


AFFIRMED. 


3. The parental rights of the children’s fathers—known, putative, and unknown— 
were also terminated. They are not parties to this appeal. 
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IN THE MATTER OF J.L.F. 


No. 451A20 
Filed 27 August 2021 


Termination of Parental Rights—no-merit brief—multiple grounds 
for termination—record support 
The termination of a father’s parental rights to his son based 
on five separate statutory grounds was affirmed where the father’s 
counsel filed a no-merit brief, the father did not file any written argu- 
ments, the termination order’s findings of fact had ample record 
support, and there was no error in the trial court’s determination 
that the father’s parental rights were subject to termination and that 
termination would be in the son’s best interest. 


Appeal pursuant to N.C.G.S. § 7B-1001(a1)(1) from order entered on 
23 July 2020 by Judge Ellen M. Shelley in District Court, McDowell County. 
This matter was calendared in the Supreme Court on 21 June 2021, but 
was determined on the record and briefs without oral argument pursuant 
to Rule 30(f) of the North Carolina Rules of Appellate Procedure. 


Aaron G. Walker for petitioner-appellee McDowell County 
Department of Social Services. 


Daniel Heyman for appellee Guardian ad Litem. 


Leslie Rawls for respondent-appellant father. 


PER CURIAM. 


Respondent-father William F. appeals from the trial court’s order ter- 
minating his parental rights in his minor child J.L.F.! Respondent-father’s 
appellate counsel has filed a no-merit brief on his client’s behalf pursu- 
ant to N.C. R. App. P. 3.1(e). After careful consideration of the record 
in light of the applicable law, we conclude that the issues identified 
by respondent-father’s appellate counsel as potentially supporting an 
award of relief from the trial court’s termination order lack merit and 
affirm the trial court’s order. 


1. J.L.F. will be referred to throughout the remainder of this opinion as “Jacob,” 
which is a pseudonym that will be used for ease of reading and to protect the identity of 
the juvenile. 
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On 17 September 2018, the McDowell County Department of Social 
Services filed a petition alleging that Jacob was a neglected and depen- 
dent juvenile and obtained the entry of an order taking Jacob into non- 
secure custody. In its petition, DSS alleged that, while Jacob remained 
in the neo-natal intensive care unit following his birth, it had received 
a child protective services report on 6 August 2018 that expressed con- 
cerns relating to substance abuse, domestic violence, and the existence 
of an injurious environment. According to the child protective services 
report, the mother, Heather D., was afraid of respondent-father, who was 
reputed to be Jacob’s father even though he had not been mentioned 
on Jacob’s birth certificate,? and had obtained the entry of a restraining 
order, which she later “dropped,” against respondent-father for the pur- 
pose of preventing him from learning of her current location and the fact 
of Jacob’s birth. In addition, the child protective services report asserted 
that both the mother and respondent-father used methamphetamine. 


DSS further alleged that, after the receipt of the child protec- 
tive services report, the mother and respondent-father had met with 
agency representatives on 8 August 2018. At that time, the mother and 
respondent-father denied having used methamphetamine, acknowledged 
that they did not have an appropriate place to live, and agreed to comply 
with the terms of a safety plan that required them to obtain comprehen- 
sive clinical assessments and refrain from using illegal substances. 


In addition, DSS alleged in the juvenile petition that Jacob had been 
discharged from the hospital into the care of his paternal grandparents 
on 11 August 2018. Subsequently, however, DSS determined that Jacob 
would not be safe in this placement after the grandmother reported that 
the grandfather “had taken off with [Jacob] without a car seat” and indi- 
cated that she could no longer care for Jacob given her concerns about 
the grandfather’s temper and her fears for her own safety and that of 
Jacob. Moreover, DSS alleged that, even though they had been allowed 
to visit with Jacob while he was in his grandparents’ care, the mother 
and respondent-father had only visited Jacob on a single occasion for 
approximately one hour during that period of time. Finally, DSS alleged 
that neither the mother nor respondent-father had attempted to con- 
tact DSS since the 8 August 2018 meeting; that its attempts to contact 
the mother and respondent-father had been unsuccessful; and that the 


2. An amended juvenile petition and nonsecure custody order in which the juvenile’s 
last name was corrected were, respectively, filed and entered on 28 September 2018. 


3. On 30 October 2018, respondent-father submitted to a paternity test, the results of 
which concluded that there was a 99.99% probability that he was Jacob’s father. 
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mother and respondent-father were understood to be living in their ve- 
hicle, with their exact whereabouts being unknown. 


After a hearing held on 29 November 2018, Judge C. Randy Pool 
entered an order on 7 December 2018 determining that Jacob was a ne- 
glected and dependent juvenile, placing Jacob in DSS custody, allowing 
the mother and respondent-father to have separate supervised visitation 
sessions with Jacob, and ordering the mother and respondent-father to 
comply with their case plans. In his case plan, respondent-father was 
required to obtain a comprehensive clinical assessment and comply 
with any resulting recommendations; complete intensive outpatient sub- 
stance abuse treatment, abstain from the use of illegal substances, and 
submit to random drug screens; complete the Batterer’s Intervention 
Program and refrain from “abus[ing], manipulat[ing], control[ling], or 
exert[ing] power over the [mother]”; complete parenting classes; partici- 
pate in visitation; and obtain and maintain stable, safe, and independent 
housing and stable employment. 


The underlying juvenile proceeding came on for an initial review 
and permanency planning hearing on 14 February 2019, by which time 
respondent-father had been sentenced to five consecutive terms of six 
to seventeen months imprisonment for violating the terms and condi- 
tions set out in earlier probationary judgments. In an order entered on 
22 April 2019, Judge Pool found that the mother had been making prog- 
ress toward satisfying the requirements of her case plan while respon- 
dent had been incarcerated. Judge Pool established a primary permanent 
plan of reunification and a secondary plan of custody or guardianship. 


After another permanency planning hearing held on 16 May 2019, 
Judge Pool entered an order on 31 May 2019 maintaining the primary 
permanent plan of reunification in light of the fact that the mother con- 
tinued to make progress toward satisfying the requirements of her case 
plan. After another permanency planning hearing held on 29 August 2019 
hearing, however, Judge Robert K. Martelle entered an order changing 
the primary plan for Jacob to one of adoption, with a secondary plan of 
reunification, based upon determinations that the mother had entered 
into a new romantic relationship and was living with a man who had 
failed to comply with his own DSS case plan and that she intended to 
remain in that relationship after being informed that her persistence 
in such conduct created an obstacle to her reunification with Jacob. 
Although respondent-father remained incarcerated, he had been present 
for each of these permanency planning hearings while displaying little 
interest in Jacob and appearing to be focused upon the mother’s alleged 
involvement with other men. At the time of the final permanency planning 
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hearing, which was held before Judge Martelle on 21 November 2019, 
respondent-father asked to be allowed to leave the courtroom, was 
granted permission to do so, and threatened the mother while departing 
from that location. 


On 27 November 2019, the mother executed a relinquishment of 
her parental rights in order to allow Jacob to be adopted by his foster 
mother, with whom Jacob had been placed since the date upon which he 
had been taken into DSS custody. On 4 March 2020, DSS filed a motion 
seeking to have respondent-father’s parental rights in Jacob terminated 
on the basis of neglect, N.C.G.S. § 7B-1111(a)(1); willful failure to make 
reasonable progress toward correcting the conditions that had led to 
Jacob’s removal from the family home, N.C.G.S. § 7B-1111(a)(2); failure 
to legitimate Jacob, N.C.G.S. § 7B-1111(a)(2)(5); dependency, N.C.G.S. 
§ 7B-1111(a)6); and willful abandonment, N.C.G.S. § 7B-1111(a)(7) 
(2019). After a termination hearing held on 9 July 2020, the trial court en- 
tered an order on 23 July 2020 in which it established respondent-father’s 
paternity and terminated respondent-father’s parental rights in Jacob. 
More specifically, the trial court determined that respondent-father 
was Jacob’s biological father, that respondent’s-father’s parental rights 
in Jacob were subject to termination on the basis of each of the grounds 
for termination alleged in the termination motion, and that the termi- 
nation of respondent-father’s parental rights would be in Jacob’s best 
interests. Respondent-father noted an appeal to this Court from the trial 
court’s termination order.4 


As we have already noted, respondent-father’s appellate counsel has 
filed a no-merit brief on his client’s behalf as authorized by N.C. R. App. 
P. Rule 3.1(e). In her no-merit brief, respondent-father’s appellate coun- 
sel identified certain issues relating to the adjudication and dispositional 
portions of the termination proceeding that could potentially support an 


4. The record on appeal as settled by the parties reflects that respondent-father did 
not sign the notice of appeal that was filed on his behalf in this case as required by N.C.G.S. 
§ 7B-1001(c) (2019) and N.C. R. App. P. 3.1(b). On the other hand, however, respondent- 
father’s trial counsel did attach a letter that he had received from respondent-father, who 
remained in the custody of the Division of Adult Correction, in which respondent-father in- 
dicated that he wished to note an appeal from the trial court’s termination order. Although 
a parent's failure to sign the relevant notice of appeal has been held to constitute a juris- 
dictional defect, see In re L.B., 187 N.C. App. 326, 332 (2007), aff'd per curiam, 362 N.C. 
507 (2008), we conclude that the decision by respondent-father’s trial counsel to attach re- 
spondent-father’s letter to the notice of appeal resulted in substantial compliance with the 
signature requirement delineated in N.C.G.S. § 7B-1001(c) and N.C. R. App. P. 3.1(b), par- 
ticularly given that neither DSS nor the guardian ad litem have sought to have respondent- 
father’s appeal dismissed. 
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award of appellate relief, including whether the trial court had lawfully 
found that respondent-father’s parental rights in Jacob were subject to 
termination and whether the trial court had abused its discretion by de- 
termining that termination of respondent-father’s parental rights would 
be in Jacob's best interests before explaining why these potential issues 
lacked merit. In addition, respondent-father’s appellate counsel advised 
respondent-father of his right to file pro se written arguments on his 
own behalf and provided him with the documents necessary to do so. 
Respondent-father has not, however, submitted any written arguments 
for our consideration in this case. 


This Court independently reviews issues identified by counsel in a 
no-merit brief filed pursuant to N.C. R. App. P. 3.1(e) for the purpose of 
determining if any of those issues have potential merit. In re L.E.M., 372 
N.C. 396, 402 (2019). After a careful review of the issues identified in the 
no-merit brief filed by respondent-father’s appellate counsel in this case 
in light of the record and applicable law, we are satisfied that the find- 
ings of fact contained in the trial court’s termination order have ample 
record support and that the trial court did not err in the course of de- 
termining that respondent-father’s parental rights in Jacob were subject 
to termination and that the termination of respondent-father’s parental 
rights would be in Jacob’s best interests. As a result, we affirm the trial 
court’s order terminating respondent-father’s parental rights in Jacob. 


AFFIRMED. 
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IN THE MATTER OF K.N. & K.N. 


No. 459A20 
Filed 27 August 2021 


1. Termination of Parental Rights—subject matter jurisdic- 
tion—UCCJEA—home state—record evidence 
The trial court had subject matter jurisdiction to terminate the 
parental rights of a father who was living out of state where, although 
the court did not make an explicit finding that it had jurisdiction 
under the Uniform Child Custody Jurisdiction and Enforcement Act 
(N.C.G.S. § 50A-201), the record established that the Act’s jurisdic- 
tional requirements were satisfied. The children’s home state was 
North Carolina at the time the termination proceedings commenced, 
and the children had been living in North Carolina with their foster 
parents for more than six consecutive months immediately preced- 
ing the commencement of the proceedings. 


2. Termination of Parental Rights—grounds for termination— 
neglect—failure to make reasonable progress—evidence 
before and after the termination petition 

In determining that a father’s parental rights were subject to ter- 
mination pursuant to N.C.G.S. § 7B-1111(a)(1) (neglect) and (a)(2) 
(failure to make reasonable progress), the trial court properly con- 
sidered the totality of the evidence—both before and after the fil- 
ing of the termination petition, despite the father’s argument to the 
contrary on appeal—and determined that the events occurring after 
the petition’s filing were unpersuasive and inadequate to overcome 
evidence supporting termination. 


Appeal pursuant to N.C.G.S. § 7B-1001(a1)(1) from an order entered 
on 29 July 2020 by Judge William J. Moore in District Court, Robeson 
County. This matter was calendared in the Supreme Court on 21 June 
2021 but determined on the record and briefs without oral argument pur- 
suant to Rule 30(f) of the North Carolina Rules of Appellate Procedure. 


J. Edward Yeager, Jr., for petitioner-appellee Robeson County 
Department of Social Services. 


Michelle FormyDuval Lynch for appellee Guardian ad Litem. 


Benjamin J. Kull for respondent-appellant father. 
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NEWBY, Chief Justice. 


Respondent-father appeals from an order terminating his parental 
rights to K.N. and K.N. (Kevin and Kimberly)!. For the reasons set forth 
herein, we affirm the order terminating his parental rights. 


Kevin was born in February 2012 and Kimberly was born in August 
2015. The Robeson County Department of Social Services (DSS) first be- 
came involved with the family in 2015 after it received information that 
Kevin, Kimberly, respondent, and the children’s mother were homeless 
and living in their car. The family thereafter obtained housing. 


On 31 May 2017, DSS again received a neglect referral alleging that the 
family was homeless and that respondent was inappropriately disciplin- 
ing the children. On 21 June 2017, DSS learned that the family had been 
kicked out of the homeless shelter where they were staying and went to 
stay with relatives in a home that had no running water. On 21 June 2017, 
a child and family team meeting was held with the family to discuss place- 
ment options, but the parents were unable to provide relatives or family 
friends to assist in serving as a safety resource for the family. 


Thereafter, on 22 June 2017, DSS obtained nonsecure custody of 
Kevin and Kimberly? and filed juvenile petitions alleging them to be ne- 
glected juveniles. On 12 July 2017, the nonsecure custody order was dis- 
missed, and the children were placed back into the home of respondent 
and mother. 


On 6 September 2017, however, DSS again obtained nonsecure 
custody of the children and filed amended juvenile petitions based 
upon unstable, inadequate, and unsuitable housing for the children 
and their observing respondent engaging in violence. Thereafter, on 
12 October 2017, respondent and mother entered into family services 
case plans. Specifically, respondent’s plan intended to address issues of 
mental health, parenting, substance abuse, housing, and employment. 
Subsequently, respondent and mother obtained housing for four months 
because the Southeastern Family Violence Center paid the rent during 
that time. After the Center stopped paying rent, however, respondent and 
mother were evicted in the spring of 2018 because they could not pay. 


1. Pseudonyms are used to protect the identity of the juveniles and for ease 
of reading. 


2. DSS also obtained nonsecure custody of Kevin and Kimberly’s younger sibling and 
filed a juvenile petition alleging that he was a neglected juvenile. That child, however, is 
not a subject of this appeal. 
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On 26 February 2018, the trial court entered an order adjudicating 
Kevin and Kimberly to be neglected juveniles. In a separate disposition 
order, the trial court ordered respondent to submit to a psychological 
evaluation, mental health assessment, and substance abuse assessment. 
Custody of the children remained with DSS. The permanent plan was set 
as reunification with mother, with a concurrent plan of adoption. The 
parents received bi-weekly visitation with the children. 


In March of 2018, the trial court found that respondent alleged that 
he had obtained work but could not provide proof of income. Respondent 
stated that though he was employed, he had not been working much. 
Respondent completed a substance abuse assessment but only sporadi- 
cally engaged in the required services and missed multiple visitations. 
At the hearing, the trial court told respondent and mother that if they 
did not become compliant on their case plans, the court would look at 
focusing efforts on a primary plan of adoption. 


On 12 April 2018, respondent and mother informed DSS that they 
were thinking about moving to Michigan. Thereafter, DSS made several 
attempts to locate respondent before he eventually contacted DSS in 
mid-May. Respondent informed DSS that he and mother were living 
in Michigan, searching for employment and housing, and planning to 
begin classes at Community Mental Health. In July of 2018, DSS learned 
that respondent and mother were receiving substance abuse counseling. 


On 31 July 2018, however, respondent pled guilty and thereafter was 
convicted of domestic violence and assault in Michigan based upon do- 
mestic violence between respondent and mother. In August of 2018, DSS 
received an email from St. Clair County DSS in Michigan reporting that 
mother was residing at a women’s shelter and respondent was in the St. 
Clair County Jail. 


On 5 September 2018, the trial court held a hearing and subsequent- 
ly entered an order finding that respondent had moved to Michigan and 
had not made himself available to work on any plan to remove his chil- 
dren from foster care. The trial court ordered DSS to “primarily focus 
its efforts” on the plan of adoption and established a concurrent plan of 
reunification with respondent and mother. 


On 11 September 2018, DSS received a call from mother, who re- 
ported that she was four months pregnant and that she had been to 
the clinic at the women’s shelter, though she had not seen an OB/GYN. 
Respondent was released from jail on 18 September 2018. 
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Based on all of the incidents above, on 24 October 2018, DSS filed a 
petition to terminate respondent's parental rights in Kevin and Kimberly.? 
DSS alleged that respondent had neglected the children, see N.C.G.S. 
§ 7B-1111(a)(1) (2019), willfully left the children in DSS custody for over 
twelve months without making reasonable progress to correct the con- 
ditions that led to their removal, see N.C.G.S. § 7B-1111(a)(2), and will- 
fully failed to pay a reasonable portion of the cost of care for Kevin and 
Kimberly although physically and financially able to do so, see N.C.G.S. 
§ 7B-1111(a)(8). 


Several months after the petition was filed, respondent con- 
tacted DSS and stated that he was working, had completed parenting 
classes and substance abuse treatment, and was looking for housing. 
Respondent and mother came to North Carolina for a court hearing on 
7 March 2019 and provided certificates verifying completion of services. 
They had one visit with the children that day. On 20 March 2019, how- 
ever, DSS learned that Michigan DSS had filed a non-secure order and 
taken custody of respondent and mother’s newborn due to neglect. 


In July of 2019, respondent contacted DSS and alleged that he had 
completed inpatient therapy. On 8 October 2019, however, a social work- 
er from Michigan DSS reported that respondent had not completed par- 
enting classes and had missed four drug screens. During the spring of 
2020, DSS learned that Michigan DSS had received permission to file for 
termination of parental rights for respondent and mother’s newborn. 


Following a hearing on 25 June 2020, the trial court entered an order 
on 29 July 2020 concluding that grounds existed to terminate respon- 
dent’s parental rights in Kevin and Kimberly pursuant to N.C.G.S. 
§ 7B-1111(a)(1)-(8). The trial court also concluded that it was in Kevin and 
Kimberly’s best interests that respondent’s parental rights be terminated. 
Thus, the trial court terminated respondent’s rights. Respondent appeals. 


On appeal respondent contends that the trial court failed to include a 
jurisdictional finding in its order terminating his parental rights. He also 
contends that in terminating his rights pursuant to N.C.G.S. § 7B-1111(a)(1) 
(neglect) and (2) (willfully leaving the children in DSS custody for over 
twelve months without making reasonable progress to correct the con- 
ditions that led to their removal), the trial court failed to consider evi- 
dence that occurred after the petition filing date. Finally, respondent 
argues that there was insufficient evidence to support terminating his 


3. DSS also terminated mother’s parental rights, but she is not a party to this appeal. 
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rights under N.C.G.S. § 7B-1111(a)(8) (failing to pay a reasonable por- 
tion of childcare costs). 


“Our Juvenile Code provides for a two-step process for termination 
of parental rights proceedings consisting of an adjudicatory stage and a 
dispositional stage.” In re Z.A.M., 374 N.C. 88, 94, 839 S.E.2d 792, 796-97 
(2020) (citing N.C.G.S. §§ 7B-1109, -1110 (2019)). “At the adjudicatory 
stage, the petitioner bears the burden of proving by ‘clear, cogent, and 
convincing evidence’ the existence of one or more grounds for termi- 
nation under section 7B-1111(a) of the General Statutes.” In re A.U.D., 
373 N.C. 3, 5-6, 832 S.E.2d 698, 700 (2019) (quoting N.C.G.S. § 7B-1109(f) 
(2019)). We review a trial court’s adjudication of grounds to terminate pa- 
rental rights “to determine whether the findings are supported by clear, 
cogent and convincing evidence and the findings support the conclusions 
of law.” In re E.H.P., 372 N.C. 388, 392, 831 S.E.2d 49, 52 (2019) (quoting 
In re Montgomery, 311 N.C. 101, 111, 316 8.E.2d 246, 253 (1984)). “A trial 
court’s finding of fact that is supported by clear, cogent, and convinc- 
ing evidence is deemed conclusive even if the record contains evidence 
that would support a contrary finding.” In re B.O.A., 372 N.C. 372, 379, 
831 S.E.2d 305, 310 (2019). Unchallenged findings are deemed to be sup- 
ported by the evidence and are binding on appeal. In re Z.L.W., 372 N.C. 
432, 437, 831 S.E.2d 62, 65 (2019). 


I. Subject Matter Jurisdiction 


[1] Respondent contends the trial court lacked subject matter juris- 
diction to terminate his parental rights. Respondent acknowledges 
that the record supports jurisdiction under the Uniform Child Custody 
Jurisdiction and Enforcement Act (UCCJEA) because North Carolina is 
the “home state” for Kevin and Kimberly. See N.C.G.S. § 50A-201 (2019). 
Nonetheless, respondent contends the trial court failed to comply with 
the requirements of N.C.G.S. § 7B-1101 (2019) by not making an explicit 
finding that it had jurisdiction under N.C.G.S. § 50A-201. Thus, respon- 
dent contends that the termination order is void. 


“In matters arising under the Juvenile Code, the court’s subject mat- 
ter jurisdiction is established by statute.” In re K.J.L., 363 N.C. 348, 345, 
677 S.E.2d 835, 837 (2009). Parties may challenge subject matter juris- 
diction at any time. In re T.R.P,, 360 N.C. 588, 595, 636 S.E.2d 787, 793 
(2006). Notably, however, 


“where the trial court has acted in a matter, every 
presumption not inconsistent with the record will be 
indulged in favor of jurisdiction . . . .” Nothing else 
appearing, we apply “the prima facie presumption of 
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rightful jurisdiction which arises from the fact that a 
court of general jurisdiction has acted in the matter.” 
As a result, “[t]he burden is on the party asserting 
want of jurisdiction to show such want.” 


In re N.T., 368 N.C. 705, 707, 782 S.E.2d 502, 503-04 (2016) (first quoting 
Cheape v. Town of Chapel Hill, 320 N.C. 549, 557, 359 S.E.2d 792, 797 
(1987), then quoting Williamson v. Spivey, 224 N.C. 311, 313, 30 S.E.2d 
46, 47 (1944), and then quoting Dellinger v. Clark, 234 N.C. 419, 424, 67 
S.E.2d 448, 452 (1951)). 


A trial court’s subject matter jurisdiction over a petition to terminate 
parental rights is conferred by N.C.G.S. § 7B-1101, which provides that 


[t]he court shall have exclusive original jurisdiction 
to hear and determine any petition or motion relat- 
ing to termination of parental rights to any juvenile 
who resides in, is found in, or is in the legal or actual 
custody of a county department of social services or 
licensed child-placing agency in the district at the 
time of the filing of the petition or motion. . .. The 
court shall have jurisdiction to terminate the parental 
rights of any parent irrespective of the state of resi- 
dence of the parent. Provided, that before exercising 
jurisdiction under this Article regarding the parental 
rights of a non-resident parent, the court shall find 
that it has jurisdiction to make a child-custody deter- 
mination under the provisions of G.S. 50A-201 or G.S. 
50A-203, without regard to G.S. 50A-204 and that pro- 
cess was served on the nonresident parent pursuant 
to G.S. 7B-1106. 


N.C.G.S. § 7B-1101 (2019). N.C.G.S. § 50A-201 and N.C.G.S. § 50A-203 
(2019) are provisions of the UCCJEA. Relevant to this matter, subpara- 
graph (a)(1) of N.C.G.S. § 50A-201 provides: 


(a) ...acourt of this State has jurisdiction to make 
an initial child-custody determination only if: 


(1) This State is the home state of the child on 
the date of the commencement of the pro- 
ceeding, or was the home state of the child 
within six months before the commence- 
ment of the proceeding, and the child is 
absent from this State but a parent or 


456 IN THE SUPREME COURT 


IN RE K.N. 
[3878 N.C. 450, 2021-NCSC-98] 


person acting as a parent continues to live in 
this State. 


N.C.G.S. § 50A-201(a)(1). N.C.G.S. § 50A-203 provides the limited cir- 
cumstances where “a court of this State may . . . modify a child-custody 
determination made by a court of another state.” N.C.G.S. § 50A-203. 


While respondent argues the trial court failed to comply with 
N.C.G.S. § 7B-1101 by not making an explicit finding that it had jurisdic- 
tion under N.C.G.S. § 50A-201, this Court has previously considered and 
rejected this argument. We have determined that “[t]he trial court is not 
required to make specific findings of fact demonstrating its jurisdiction 
under the UCCJEA, but the record must reflect that the jurisdictional 
prerequisites of the Act were satisfied when the court exercised juris- 
diction.” In re L.T., 374 N.C. 567, 569, 843 S.E.2d 199, 200-01 (2020); see 
also In re A.S.M.R., 375 N.C. 539, 545-46, 850 S.E.2d 319, 323-24 (2020) 
(“Here, as in In re L.T., the lack of explicit findings establishing jurisdic- 
tion under the UCCJEA does not constitute error because the record un- 
ambiguously demonstrates that ‘the jurisdictional prerequisites in the Act 
were satisfied.’ ” (quoting In re L.T., 347 N.C. at 569, 843 S.E.2d at 201)). 


Here the trial court made the finding that “the Court has jurisdiction 
over the parties and the subject matter herein pursuant to Article 11 of 
Chapter 7B of the North Carolina General Statutes.” Notably, the record 
supports this determination. The record establishes that respondent 
moved to Michigan several months before the filing of the termination 
petition. The children’s home state, however, is North Carolina and has 
been since the commencement of termination proceedings; Kevin and 
Kimberly lived with their foster parents for more than six consecutive 
months immediately preceding the filing of the termination petition. See 
N.C.G.S. § 50A-201(a)(1) (2019); N.C.G.S. § 50A-102(7) (defining “home 
state” under the UCCJEA as “the state in which a child lived with a par- 
ent or a person acting as a parent for at least six consecutive months im- 
mediately before the commencement of a child-custody proceeding”); 
In re N.P, 376 N.C. 729, 2021-NCSC-11, 4 18 (concluding that where the 
juvenile was born in North Carolina and lived with foster parents in the 
state for the six months immediately preceding the termination petition 
filing, the trial court’s determination that North Carolina was the home 
state was consistent with the UCCJEA and N.C.G.S. § 50A-201(a)(1)). 
Accordingly, the trial court had jurisdiction over this case. 


II. Grounds for Termination 


[2] Next respondent challenges the trial court’s determination that 
grounds existed to terminate his parental rights. 
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A. N.C.G.S. § 7B-1111(a)(1)-(2) 


Respondent contends the trial court erred by terminating his paren- 
tal rights under N.C.G.S. § 7B-1111(a)(1) (neglect) and (2) (willfully leav- 
ing the children in DSS custody for over twelve months without making 
reasonable progress to correct the conditions that led to their removal) 
because it “operated under a misapprehension of law that post-petition 
facts were irrelevant and unnecessary.” Respondent does not challenge 
any findings of fact as unsupported but instead contends that the trial 
court may have reached a different conclusion if it had correctly un- 
derstood the significance of assessing events that occurred after the 
termination petition’s filing. Respondent directs our attention to an ob- 
jection made by counsel for DSS during the cross-examination of DSS 
Supervisor Vanessa McKnight. DSS counsel objected to testimony about 
evidence that occurred after the date the termination petition was filed, 
stating that the standard for termination was to look at what “happened 
prior to the date of the filing of the action.” The trial court disagreed, 
however, allowing McKnight to testify. 


Respondent also believes the trial court failed to consider any evi- 
dence after the petition was filed because DSS’s only witness for the first 
part of the hearing was McKnight, who testified that she stopped super- 
vising respondent’s case on 24 October 2018 and thus could not provide 
information after that date. Respondent concedes, however, that the 
trial court received into evidence and considered DSS’s “Termination 
of Parental Rights Timeline,” which recounted numerous events that 
occurred after the filing of the termination petition. Nonetheless, re- 
spondent argues that, because the trial court did not require any other 
witnesses to testify, “the trial court clearly signaled that it did not an- 
ticipate or see the need for” evidence of events following 24 October 
2018. Thus, respondent contends that he was prejudiced since “[t]here 
is simply no way to know what determinations the trial court may have 
made had it correctly understood the legal significance of that progress.” 
Therefore, respondent requests that the termination order be vacated 
and remanded so that the trial court can conduct a new hearing consid- 
ering the facts following the termination petition’s filing date. 


A trial court may terminate parental rights if it concludes the par- 
ent has neglected the juvenile within the meaning of N.C.G.S. § 7B-101. 
N.C.G.S. § 7B-1111(a)(1) (2019). A neglected juvenile is defined in per- 
tinent part as a juvenile “whose parent, guardian, custodian, or care- 
taker does not provide proper care, supervision, or discipline; or who 
has been abandoned; . . . or who lives in an environment injurious to the 
juvenile’s welfare.” N.C.G.S. § 7B-101(15). “To terminate parental rights 
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based on neglect, ‘if the child has been separated from the parent for a 
long period of time, there must be a showing of past neglect and a likeli- 
hood of future neglect by the parent.’ ” In re D.L.A.D., 375 N.C. 565, 567, 
849 S.E.2d 811, 814 (2020) (quoting In re D.L.W., 368 N.C. 835, 848, 788 
8.E.2d 162, 167 (2016)). In this situation, “evidence of neglect by a par- 
ent prior to losing custody of a child—including an adjudication of such 
neglect—is admissible in subsequent proceedings to terminate parental 
rights,” but “[t]he trial court must also consider any evidence of changed 
conditions in light of the evidence of prior neglect and the probability of 
a repetition of neglect.” In re Ballard, 311 N.C. 708, 715, 319 S.E.2d 227, 
232 (1984). 


Pursuant to N.C.G.S. § 7B-1111(a)(2), a trial court may terminate 
parental rights if “[t]he parent has willfully left the juvenile in foster 
care or placement outside the home for more than 12 months without 
showing to the satisfaction of the court that reasonable progress under 
the circumstances has been made in correcting those conditions which 
led to the removal of the juvenile.” N.C.G.S. § 7B-1111(a)(2) (2019). 
“[T]he willfulness of a parent’s failure to make reasonable progress to- 
ward correcting the conditions that led to a child’s removal from the 
family home ‘is established when the [parent] had the ability to show rea- 
sonable progress, but was unwilling to make the effort.’ ” In re L.E.W., 
375 N.C. 124, 136, 846 S.E.2d 460, 469 (2020) (quoting In re Fletcher, 148 
N.C. App. 228, 235, 558 S.E.2d 498, 502 (2002)). “[T]he nature and extent 
of the parent’s reasonable progress . . . is evaluated for the duration 
leading up to the hearing on the motion or petition to terminate parental 
rights.” In re J.S., 374 N.C. 811, 815, 845 S.E.2d 66, 71 (2020) (quoting In 
re A.CLE,, 176 N.C. App. 520, 528, 626 S.E.2d 729, 735 (2006)). This Court 
has recognized that “parental compliance with a judicially adopted case 
plan is relevant in determining whether grounds for termination exist 
pursuant to N.C.G.S. § 7B-1111(a)(2).” In re B.O.A., 372 N.C. at 384, 831 
8.E.2d at 313. 


Our case law clearly states that in determining whether future ne- 
glect is likely, the trial court must consider evidence of changed cir- 
cumstances between the period of past neglect and the time of the 
termination hearing. In re Z.A.M., 374 N.C. at 95, 839 S.E.2d at 797. 
Similarly, in evaluating the nature and extent of a parent’s reasonable 
progress in correcting the conditions that led to the children’s removal, 
the trial court must consider the parent’s progress leading up to the ter- 
mination hearing. In re J.S., 374 N.C. at 815, 845 S.E.2d at 71. Though 
it appears that counsel for DSS misstated this law during her objection 
to McKnight’s testimony, the trial court overruled the objection and al- 
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lowed McKnight to continue with her testimony. The record does not 
indicate that counsel’s misstatement of the law impacted the trial court 
in any way. 


Moreover, though McKnight’s testimony at the hearing was limited 
to the time immediately preceding the filing of the termination petition, 
the record indicates that the trial court admitted post-petition evidence 
during the proceeding and considered post-petition evidence in making 
its findings of fact and conclusions of law. During the adjudicatory stage 
of the termination hearing, the trial court took judicial notice of the chil- 
dren’s underlying file, which included several court orders from hearings 
conducted after the filing of the termination petition. In addition, DSS 
introduced and the trial court admitted into evidence, without objection 
from respondent’s counsel, a “Termination of Parental Rights Timeline” 
exhibit, which the trial court stated that it relied upon in making its find- 
ings. The timeline, which was signed and submitted by McKnight and 
DSS Social Worker McKoy, detailed DSS’s involvement with respondent 
from December 2012 until the time of the termination hearing in June 
2020. This timeline addressed numerous events that occurred after the 
filing of the termination petition on 24 October 2018. 


The trial court’s unchallenged findings, which are binding on appeal, 
establish that Kevin and Kimberly entered DSS custody on 21 June 2017 
based on the family’s homelessness and allegations of inappropriate 
discipline by respondent. The children were subsequently adjudicated 
neglected based on these allegations and respondent and mother’s re- 
peated failure to secure housing. Respondent entered into a case plan 
in October 2017 in which he agreed to complete a substance abuse as- 
sessment and submit to random drug screens, locate housing, and ob- 
tain employment. Initially, respondent obtained housing for four months 
through funding paid by the Southeastern Family Violence Center. 
Once the Southeastern Family Violence Center discontinued paying 
the rent, however, respondent was evicted for failure to pay. In May of 
2018, respondent informed a DSS social worker that he and mother had 
moved and were living in Michigan. Though respondent began receiv- 
ing substance abuse counseling, in August of 2018 respondent was con- 
victed of domestic violence and assault and was released from jail on 
18 September 2018. 


Moreover, the trial court made the following findings of fact related 
to events occurring after the 24 October 2018 termination petition filing: 


21. On January 25, 2019, SWS Vanessa McKnight 
received a telephone call from [respondent]. 
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[Respondent] reported that he was working two 
jobs. [Respondent] reported that he was coming to 
court in March, 2019. 


22. On February 26, 2019, Social Worker received a tele- 
phone call from [mother]. [Mother] reported that she 
and [respondent] have completed parenting classes 
and substance abuse treatment. [Mother] stated that 
they were in the process of obtaining housing. 


23. On March 7, 2019, the parents were present for 
court and provided to the court, certificates verifying 
completion of services. The parents visited with the 
children on March 8, 2019 and this was the last time 
the parents had a face to face visit with their children. 


24. On March 20, 2019, SWS Anthony Maynor received 
atelephone call from Ms. Amanda Temple in Michigan, 
stating that they had filed a non-secure order and 
taken custody of [the] newborn due to neglect. 


25. On July 11, 2019, Social Worker received a call 
from [respondent] informing worker that he was dis- 
charged from inpatient treatment with Sacred Hearts 
in Richmond, Michigan. [Respondent] reported that 
he is scheduled to begin outpatient treatment that is 
being offered by Michigan Department of Social 
Services on July 26, 2019. 


26. On October 8, 2019, Tim Aiello, Michigan Social 
Worker reported [mother] has completed parenting 
classes; however, [respondent] has not completed 
parenting classes. [Mr.] Aiello reported that [respon- 
dent] has missed four drug screens and [mother] has 
missed six screens. 


27. [In March 2020,] Mr. Tim Aeillo, Michigan 
Social Worker reported to Social Worker that... 
they received permission from the Court to file the 
Termination of Parental Rights on [mother] and 
[respondent’s] new baby. 


q 32 From the trial court order, it is clear the court considered evidence 
after the date of the termination petition’s filing but determined that 
such evidence was unpersuasive and inadequate to overcome evidence 
supporting termination under N.C.G.S. § 7B-1111(a)(1) and (a)(2). This 
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appears especially so given that Michigan DSS proceeded with terminat- 
ing the rights to respondent and mother’s youngest child. Notably, the 
trial court can determine what weight to give any evidence of events 
occurring after the termination petition is filed; it is not up to this Court 
to reweigh how the trial court balanced that evidence. See In re Z.A.M., 
374 N.C. 88, 100, 839 S.E.2d 792, 800 (2020) (noting that “the trial court, 
which is involved in the case from the beginning and hears the evidence, 
is in the best position to assess and weigh the evidence, find the facts, 
and reach conclusions based thereon”). Thus, the unchallenged findings 
support the conclusion that the trial court considered the totality of the 
evidence, both before and after the petition’s filing, in determining that 
respondent’s parental rights were subject to termination pursuant to 
N.C.G.S. § 7B-1111(a)(1) and (a)(2). 


B. N.C.G.S. § 7B-1111(a)(3) 


Respondent also argues that the trial court erred in terminat- 
ing his rights under N.C.G.S. § 7B-1111(a)(8). Because the trial court 
properly terminated respondent’s parental rights based on N.C.G.S. 
§ 7B-1111(a)(1)-(2), we need not address this argument. See In re 
Moore, 306 N.C. 394, 404, 293 S.E.2d 127, 133 (1982) (holding that an 
appealed order should be affirmed when any one of the grounds of 
the trial court is supported by findings of fact based on clear, cogent, 
and convincing evidence); see also N.C.G.S. § 7B-1111(a) (2019) (“The 
court may terminate the parental rights upon a finding of one or more 
[grounds for termination.]”). Accordingly, we affirm the trial court’s 
termination order. 


AFFIRMED. 


q1 


462 


IN THE SUPREME COURT 


IN RE M.A. 
[878 N.C. 462, 2021-NCSC-99] 


IN THE MATTER OF M.A. 


No. 218A20 
Filed 27 August 2021 


Termination of Parental Rights—grounds for termination— 


neglect—likelihood of future neglect—unstable housing and 
domestic violence 

The trial court did not err by determining that a mother’s paren- 
tal rights were subject to termination on the grounds of neglect 
where the court’s findings were supported by the evidence, which 
demonstrated that the mother was likely to repeat her prior neglect 
if the child were returned to her care, based on the mother’s lack of 
stable housing and unresolved domestic violence issues. Although 
the mother had made some progress on her case plan, at the time 
of the hearing she was sharing a studio apartment with a male 
coworker and was not on the lease, and she had failed to demon- 
strate an understanding of her domestic violence issues and how to 
protect herself and her child in the future. 


Appeal pursuant to N.C.G.S. § 7B-1001(a1)(1) from an order entered 


on 27 February 2020 by Judge Shamieka L. Rhinehart in District Court, 
Durham County. This matter was calendared for argument in the 
Supreme Court on 21 June 2021 but determined on the record and briefs 


without oral argument pursuant to Rule 30(f) of the North Carolina 


Rules of Appellate Procedure. 


The Law Office of Derrick J. Hensley, PLLC, by Derrick J. Hensley, 
for petitioner-appellee Durham County Department of Social Services. 


Carrie A. Hanger for appellee Guardian ad Litem. 
Peter Wood for respondent-appellant mother. 


HUDSON, Justice. 


Respondent, the mother of M.A. (Mark)!, appeals from the trial 


court’s order terminating her parental rights on the grounds of neglect 
and willful failure to make reasonable progress to correct the conditions 


that led to the child’s removal from the home. Because we hold the trial 


1. A pseudonym is used to protect the juvenile’s identity and for ease of reading. 
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court did not err in concluding that grounds existed to terminate respon- 
dent’s parental rights under N.C.G.S. § 7B-1111(a)(1) based on neglect, 
we affirm the trial court’s order. 


I. Facts and Procedural History 


On 1 June 2015, the Durham County Department of Social Services 
(DSS) obtained nonsecure custody of then ten-month-old Mark and his 
fifteen-year-old brother, J.M.2, and filed a juvenile petition alleging they 
were neglected juveniles. In the petition, DSS alleged that respondent 
and the children were chronically homeless and had been staying “from 
place to place.” The petition further alleged that on 21 May 2015, J.M. 
returned from school to the place where they had been staying and was 
unable to locate respondent. Respondent did not leave any information 
or instructions on where she could be found. After still not being able to 
find respondent that evening, J.M. went to his maternal grandmother's 
senior residential complex at 1:00 a.m. to have a place to stay. On 1 June 
2015, the maternal grandmother informed DSS that J.M. could no longer 
stay with her as her residence did not allow children, and she was con- 
cerned about being evicted. DSS believed Mark was with respondent, 
however she had not been located at the time of filing the petition. 


On 2 June 2015, respondent showed up at DSS’s office with Mark. 
The social worker addressed the allegations and petition with respon- 
dent and explained that DSS had obtained legal custody of her children 
on 1 June 2015. Respondent left Mark in the custody of DSS, and he was 
placed in foster care. 


On 20 August 2015, the trial court entered an order adjudicating the 
children as neglected juveniles based on stipulations by the parties. In 
order to correct the conditions that led to the children’s removal, the 
trial court ordered respondent to complete a psychological evaluation 
with collateral contacts and objective testing, and follow any recom- 
mendations for mental health treatment; complete a parenting class and 
demonstrate and verbalize an understanding of the skills learned; obtain 
and maintain stable housing; obtain and maintain stable employment; 
demonstrate an ability and willingness to meet the children’s needs; re- 
frain from substance abuse; maintain contact with the social worker and 
provide current contact information; and maintain visitation with the 
children. The trial court granted respondent two hours of supervised 
visitation every other week. 


2. J.M. has reached the age of majority and is not a part of this appeal. Therefore, we 
discuss the facts primarily as they relate to Mark. 
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Following a review hearing held 17 November 2015, the trial court 
entered an order on 11 January 2016 continuing custody with DSS and 
placing Mark with his paternal great grandmother. The trial court 
found that respondent was employed and seeking housing, had started 
parenting classes, had completed a substance abuse assessment from 
which no services were recommended, and had completed a psycho- 
logical evaluation. 


In a review order entered on 7 June 2016, the trial court set the per- 
manent plan for Mark as reunification with a secondary plan of guardian- 
ship. The trial court found that respondent had obtained a one-bedroom 
home through Housing for New Hope. DSS had assessed the home on 
31 May 2016 and found it to be appropriate for Mark. The trial court fur- 
ther found that respondent was making progress and was not a safety 
risk to Mark during visits but that she still needed to complete the par- 
enting course and obtain sufficient income to meet the needs of her chil- 
dren. The trial court allowed respondent unsupervised visitation with 
Mark with the possibility of transitioning to overnight visits. In addition 
to respondent’s prior case plan requirements, the trial court ordered 
respondent to obtain a domestic violence assessment due to a history of 
domestic violence. 


On 10 August 2016, Mark was placed in a foster home after the pa- 
ternal great grandmother indicated she could no longer care for him due 
to her health. On 8 September 2016, respondent was awarded overnight 
unsupervised visits on the condition that the father not be present. 


In a 2 May 2017 permanency-planning-review order, the trial court 
continued the permanent plan of reunification but changed the second- 
ary plan to adoption. The trial court found that respondent completed a 
domestic violence assessment in December 2016 which recommended 
mental health treatment and domestic violence counseling. Respondent 
completed a mental health assessment on 28 February 2017, and no treat- 
ment was recommended. However, DSS was concerned that respondent 
underreported her domestic violence history. Respondent completed an 
addendum to the initial assessment on 15 August 2017. However, the 
trial court found that respondent “continued to minimize her domestic 
violence history and its impact on her.” 


After another hearing, the trial court subsequently entered a 
permanency-planning-review order continuing the permanent plan of 
reunification with a secondary plan of adoption. The trial court found 
that respondent had housing and had been employed at the same com- 
pany for the past eighteen months. However, the trial court found that 
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respondent’s participation in domestic violence counseling had been 
“sporadic” and that respondent did not fully acknowledge the effects of 
her domestic violence history, nor did she fully understand the reasons the 
trial court was ordering her to engage in domestic violence counseling. 


On 24 May 2018, DSS filed a motion to terminate respondent’s pa- 
rental rights to Mark alleging the grounds of neglect and willfully leaving 
the child in foster care for more than twelve months without making rea- 
sonable progress to correct the conditions that led to his removal from 
the home. See N.C.G.S. § 7B-1111(a)(1)-(2) (2019). DSS alleged that re- 
spondent failed to demonstrate a willingness and ability to meet Mark’s 
needs due to respondent’s “delays in scheduling and attending assess- 
ments and treatment, her sporadic attendance at treatment, incomplete 
disclosures regarding problems and failure to utilize all visitation oppor- 
tunities with the child.” DSS further alleged that respondent “exhibit[ed] 
a pattern of behavior of disengagement and lack of follow through” as 
she had “several older children for whom she failed to engage in services 
in order to safely parent th[o]se children.” 


Following a hearing on 20 and 23 July 2018, the trial court entered 
a permanency-planning-review order on 28 August 2018 changing the 
permanent plan to adoption with a secondary plan of guardianship. The 
trial court found that although respondent had stable housing, she had 
yet to complete the Parenting Capacity Assessment that was ordered in 
October 2017 which would address respondent’s understanding of the 
impact of her domestic violence and her ability to keep Mark and herself 
safe. The trial court further found that respondent missed a permanency 
planning review meeting and failed to provide an explanation, and that 
respondent was not at her home when the social worker conducted a 
pop-in visit during Mark’s unsupervised visitation. The trial court found 
that it is not possible for Mark to return to respondent’s care within the 
next six months because she “has not completed her court ordered ser- 
vices, especially the Parenting Capacity Assessment, . . . and her spo- 
radic attendance of domestic violence counseling.” 


The trial court conducted a termination-of-parental-rights hearing 
on 15 August, 9 and 15 October, 14 November, and 6 and 11 December 
2019. On 27 February 2020, the trial court entered an order conclud- 
ing that respondent’s parental rights were subject to termination on the 
grounds of neglect and willful failure to make reasonable progress to 
correct the conditions that led to Mark’s removal from the home. The 
trial court further concluded that termination of respondent’s parental 
rights was in Mark’s best interests. Accordingly, the trial court termi- 
nated respondent’s parental rights. Respondent appealed. 
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II. Analysis 


On appeal, respondent contends the trial court erred by adjudi- 
cating grounds for termination of her parental rights under N.C.G.S. 
§ 7B-1111(a)(1) and (2). Because only one ground is necessary to termi- 
nate parental rights, we only address respondent’s arguments regarding 
the ground of neglect. See In re A.R.A., 373 N.C. 190, 194 (2019). 


We review a trial court’s adjudication “to determine whether the 
findings are supported by clear, cogent and convincing evidence and 
the findings support the conclusions of law.” In re Montgomery, 311 N.C. 
101, 111 (1984). Unchallenged findings of fact “are deemed supported by 
competent evidence and are binding on appeal.” In re T.N.H., 372 N.C. 
403, 407 (2019). “Moreover, we review only those findings necessary to 
support the trial court’s determination that grounds existed to terminate 
respondent’s parental rights.” Jd. “The trial court’s conclusions of law are 
reviewable de novo on appeal.” In re J.O.D., 374 N.C. 797, 801 (2020). 


A trial court may terminate parental rights when it concludes 
the parent has neglected the juvenile within the meaning of N.C.G.S. 
§ 7B-101. N.C.G.S. § 7B-1111(a)(1). A neglected juvenile is one “whose 
parent, guardian, custodian, or caretaker does not provide proper care, 
supervision, or discipline; ... or who lives in an environment injurious 
to the juvenile’s welfare.” N.C.G.S. § 7B-101(15) (2019). In some circum- 
stances, a trial court may terminate a parent’s rights based on neglect 
that is currently occurring at the time of the termination hearing. See, 
e.g., In re K.C.T., 375 N.C. 592, 599-600 (2020) (“[T]his Court has recog- 
nized that the neglect ground can support termination . . . if a parent is 
presently neglecting their child by abandonment.”). However, for other 
forms of neglect, the fact that “a child has not been in the custody of the 
parent for a significant period of time prior to the termination hearing” 
would make “requiring the petitioner in such circumstances to show 
that the child is currently neglected by the parent . . . impossible.” In re 
N.D.A., 373 N.C. 71, 80 (2019) (quoting In re L.O.K., 174 N.C. App. 426, 
435 (2005)). In this situation, “evidence of neglect by a parent prior to 
losing custody of a child—including an adjudication of such neglect— 
is admissible in subsequent proceedings to terminate parental rights[,]” 
but “[t]he trial court must also consider any evidence of changed con- 
ditions in light of the evidence of prior neglect and the probability of 
a repetition of neglect.” In re Ballard, 311 N.C. 708, 715 (1984). After 
weighing this evidence, the trial court may find the neglect ground if it 
concludes the evidence demonstrates “a likelihood of future neglect by 
the parent.” In re R.L.D., 375 N.C. 888, 841 (2020) (quoting In re D.L.W., 
368 N.C. 835, 843 (2016)). Thus, even in the absence of current neglect, 
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the trial court may adjudicate neglect as a ground for termination based 
upon its consideration of any evidence of past neglect and its determina- 
tion that there is a likelihood of future neglect if the child is returned to 
the parent. In re R.L.D., 375 N.C. at 841 n.3. 


Respondent acknowledges that Mark was previously adjudicated to 
be a neglected juvenile but challenges the trial court’s finding as to the 
likelihood of a repetition of neglect. 


A. Challenged Findings of Fact 
Respondent first challenges the following findings of fact: 


11. That at the time of this termination hearing, the 
Petitioner demonstrated by and through the evidence 
presented that conditions rising to the level of neglect 
existed during the pendency of the termination action 
in that the child lived in an environment injurious and 
that the parents did not provide proper care or super- 
vision in that there continued to be unstable housing, 
unresolved issues of domestic violence, the father’s 
abandonment and issues surrounding the parent’s 
willingness and ability to provide proper supervision 
and care in the home. 


64. The [c]lourt is aware that there has not been any 
reporting of any incidents of domestic violence since 
adjudication, but the [c]ourt is concerned that the 
mother has continued to underreport her history 
of domestic violence. Dr. Harris-Britt did state that 
the mother did not demonstrate an understanding 
of the skills she may have learned in her domestic 
violence counseling. The [c]ourt finds that the mother 
was unable to articulate the skills she learned in her 
domestic violence counseling with KKJ Services as 
testified to in this hearing. 


65. The [c]ourt acknowledges the reasons [Mark] 
was neglected in the underlying adjudication and dis- 
position; however, the [c]ourt must assess risk and 
harm. This [c]ourt does not believe that the mother 
could protect herself or [Mark] from being in a situ- 
ation of domestic violence or being able to protect 
[Mark] if she found herself in that situation. The 
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[c]ourt finds that the mother has yet to progress with 
her understanding of domestic violence and how it 
could impact her and what she would need to do to 
protect herself and [Mark]. 


66. The [c]ourt also finds that the reason that [Mark] 
was removed was because of instability of housing. 
The [c]ourt looks at how differently the mother’s hous- 
ing status has changed from when [Mark] entered in 
the custody of DSS. At the time this case was adju- 
dicated, the mother resided at Urban Ministries. The 
mother was able to locate a one-bedroom apartment 
and resided there for about three years. However, 
the mother moved in April of 2019 after having stable 
housing for a good period to move to a studio apart- 
ment with a co-worker where she is not on the lease. 
The mother reports that she moved to be closer to 
a better school; however, her housing situation 
remains unstable. The mother did not communicate 
to DSS that she had moved until September of 2019 
when she requested that DSS look at her home so she 
could have overnight supervised visits. When [DSS] 
inquired as to who stayed with the mother, she did 
not provide a name of who stayed with her. It was not 
only until the hearing, that the mother revealed that 
she was staying with a roommate and the name of the 
roommate was given. Apparently, the mother’s room- 
mate is a male co-worker. 


68. The [c]ourt wonders where the visits were occur- 
ring during the time period where the mother was stay- 
ing at her new residence that had not been approved 
for overnight weekend visits. The mother would have 
known that it was important to have been in place 
at the apartment that was approved for her visits so 
that the social worker could bring back to the [c]ourt 
information about how the visits were going. During 
this same timeframe, the mother was requesting drop 
off and pick up of [Mark] at various public places but 
not the residence that was approved for her visits. 
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70. The [c]ourt finds that the fact that the mother was 
having unsupervised overnight weekend visits made 
her unmotivated in addressing the concerns of the 
court. The mother was ordered to complete the PCA 
in November of 2017 and it was not completed until 
November of 2018. The mother did not tell social 
worker Dearing that she had moved in April of 2019; 
the mother requested an assessment of her “new” 
home, approximately five months after she moved. 
The [c]ourt is baffled as to why the mother would not 
tell the social worker she had moved. 


71. The [c]ourt finds that the mother has been work- 
ing, but the [c]ourt still has concerns as to whether 
she can maintain her own household with her own 
efforts. The [c]ourt also finds that the mother has 
had the type of visitation she has had for a good 
period, but the court still finds that: 1) she still does 
not have stable housing and that she continues to 
struggle in maintaining a safe and functioning home 
for [Mark]; 2) the [c]ourt also is concerned because 
Dr. April Harris-Britt has made recommendations for 
an ACTT team and intensive mental health services 
along with her having domestic violence counseling 
and the mother still has yet focused and address[ed] 
the core issues of domestic violence about which the 
[cJourt remains concerned. The [c]ourt is dubious 
of the mother’s participation for services with KKJ 
Services and whether the mother’s participation with 
this program will decrease the likelihood that [Mark] 
is returned to conditions resulting in his neglect given 
her lack of insight and her high level of distrust. 


72. The [c]ourt also gives great weight to how long 
[Mark] has been in the care of DSS since 2015. He 
has been in the care of DSS for most of his life. The 
mother has had ample times to address these issues 
that continue to pose arisk if [Mark] were returned to 
her care. The mother lives in a small apartment with 
aman and pays half the rent and not paying the utili- 
ties. The [c]ourt does not know whether [Mark] was 
kept safe or properly supervised and cared for during 
these overnight visits. When the social worker would 
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go to the residence that was approved for her visits 
for unannounced pop-in visits, the mother and [Mark] 
were not there. The [c]ourt does not know what, if 
anything, [Mark] was exposed to and the mother 
knew that pop-in visits were required by .. . DSS. 


74. The [c]ourt finds that there is a likelihood of rep- 
etition of neglect if the juvenile was returned to the 
home of the Respondents[?] based upon the findings 
of fact herein and the underlying permanency plan- 
ning orders relied upon and incorporated herein. 


75. Respondents’ failure to adequately and timely 
address the issues that led to the removal of the 
juvenile from the home constitutes neglect. That fail- 
ure to adequately and timely address the neglectful 
behaviors, renders the Respondents incapable of pro- 
viding adequate care and supervision of the juvenile. 
The probability that the neglect will be repeated and 
said incapability will continue in the future is high 
given the failure of the Respondents to address and 
alleviate the issues. 


76. The Respondent Mother has demonstrated a set- 
tled pattern of neglect of the juvenile, and this pattern 
is likely to continue into the foreseeable future. The 
[c]ourt finds there is a reasonable probability that 
such neglect would be continued and repeated if the 
juvenile was to be returned to the care, custody, or 
control of the Respondents. 


81. The [c]ourt finds that, as of the time of the termi- 
nation hearing, the Respondent Mother has not made 
reasonable progress under the circumstances to cor- 
rect the conditions that led to the juvenile’s removal 
in that while she did maintain housing for a period of 
time, she moved without notifying the social worker 
during a time when she was being allowed unsu- 
pervised overnight visitations. There were periods 


3. Although M.A.’s father was a respondent in this case, he is not party to this appeal. 
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of time when the social worker could not complete 
any pop-in visits to observe and monitor these visits. 
The mother stopped having drop-offs and pickups at 
her known residence. She then relocated to an apart- 
ment residence with an undisclosed male roommate 
and no lease. She failed to cooperate with the mental 
health recommendations. She did not participate in 
domestic violence treatment to the satisfaction of this 
[cJourt. She failed to comp[l]ete the Parenting Capacity 
Assessment until a year after it was ordered and then 
failed to demonstrate the willingness and ability to 
comply with the recommendations from that assess- 
ment. These last two services were ordered by this 
[cJourt in order to remedy the conditions which led 
to the juvenile’s adjudication, namely [the] mother’s 
homelessness and housing instability and the contribu- 
tions [of] her history of Domestic Violence which the 
[c]ourt found was critical in the neglect of this juvenile. 
The Respondent Mother willfully failed and refused to 
substantially complete the services as ordered by the 
[cJourt in a reasonable manner and timeframe. [4] 


Respondent raises no specific evidentiary challenges to these find- 
ings but “disputes” them generally. After reviewing the record, including 
the testimony from the termination hearing and the unchallenged find- 
ings of fact, we hold the challenged findings are supported by competent 
evidence in the record. First, the social worker testified at the termina- 
tion hearing regarding respondent’s progress on her case plan over the 
four years that Mark had been in DSS custody, including testimony re- 
garding respondent’s housing situation, her participation in domestic 
violence treatment, and her visitations with Mark. The social worker tes- 
tified that respondent no longer had stable housing and did not inform 
DSS that she had relocated until five months after she had moved, had 
not completed domestic violence treatment as recommended by her case 
plan, and was not always present at her home when the social worker 
attempted random pop-in visits during several of respondent’s unsuper- 
vised visitation periods. The social worker also testified that respondent 
delayed in completing some services, including taking one year to com- 
plete the Parenting Capacity Assessment, which respondent was ordered 
to complete to address respondent’s domestic violence issues. 


4. Although respondent challenges finding of fact 81 in her argument regarding 
grounds for termination under N.C.G.S. § 7B-1111(a)(2), the finding is also relevant to sup- 
port the ground of neglect, so we address it here. 
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Furthermore, the psychologist who conducted the Parenting 
Capacity Assessment testified at the termination hearing that respon- 
dent had “extremely limited insight into how her own behaviors had 
impacted her children, why they were in care[,]” and that respon- 
dent’s “inability to recognize or acknowledge the really important 
events that have happened for her as well as for her children will impact 
her ability to . . . benefit from services” and “ultimately will impact her 
ability to provide a safe and nurturing appropriate home for [Mark].” 
The Parenting Capacity Assessment, which was admitted into evidence 
at the termination hearing, stated that respondent “continues to display 
an unwillingness to accept accountability and a continuous lack of con- 
sistency in completing the actions necessary to meet the requirements 
of the court for reunification.” The assessment also stated that, although 
respondent participated in domestic violence classes, “she did not dem- 
onstrate or verbalize understanding of the skills she may have received 
in [those] classes.” 


Finally, the trial court found in other unchallenged findings that re- 
spondent moved to a studio apartment without informing DSS and was 
unable to provide a lease to the apartment nor the name of the room- 
mate that lived with her. As a result, DSS was not able to approve re- 
spondent’s residence for overnight visitations. The trial court also found 
that respondent had not provided any documentation to DSS showing 
that she was participating in mental health counseling, as recommended 
by her domestic violence assessment, and that respondent informed the 
social worker that she was receiving domestic violence counseling at 
KKJ, where she “participates in support group sessions where the par- 
ticipants discuss outcomes for domestic violence.” The trial court fur- 
ther found that although respondent was present at her home during 
some of DSS’s pop-in visits during her visitations with Mark, there were 
at least ten times where respondent was not at her home with Mark. 
Because there is substantial evidence in the record to support the chal- 
lenged findings, including testimony from the termination hearing and 
other unchallenged findings, we reject respondent’s general challenge to 
the trial court’s findings of fact. 


Respondent also argues that findings of fact 64 and 65, which relate 
to respondent’s domestic violence issues, are mere speculation by the 
trial court and based on “pure conjecture.” “The [trial] court has the re- 
sponsibility of making all reasonable inferences from the evidence pre- 
sented.” In re N.P., 374 N.C. 61, 65 (2020). “Such inferences, however, 


5. Respondent also challenges finding of fact 68 for the same reasons, however, that 
finding is not necessary to support the ground of neglect. 
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cannot rest on conjecture or surmise. This is necessarily so because an 
inference is a permissible conclusion drawn by reason from a premise 
established by proof.” In re K.L.T., 874 N.C. 826, 848 (2020) (cleaned up) 
(quoting Sowers v. Marley, 235 N.C. 607, 609 (1952)). 


We conclude the trial court’s inferences in findings of fact 64 and 
65 are not based merely on conjecture. The trial court could reasonably 
infer from the evidence presented that respondent would not be able 
to protect herself or Mark from being in a domestic violence situation 
or to protect Mark if she found herself in that situation. In the termina- 
tion order, the trial court acknowledged that there had not been any 
reports of incidents of domestic violence since the adjudication in 2015. 
However, the trial court expressed concern that respondent was under- 
reporting her domestic violence history. The trial court also found that 
respondent was unable to articulate the skills she learned in her domes- 
tic violence counseling and that she had not progressed with her under- 
standing of domestic violence, how it could impact both her and Mark, 
and what she would need to do to protect herself and Mark. At the termi- 
nation hearing, the psychologist that conducted respondent’s Parenting 
Capacity Assessment testified that respondent was “extremely limited 
in her ability and willingness to share information about her domestic 
violence history” and “oftentimes” would underreport that information. 
The psychologist also testified that respondent’s “inability to recognize 
or acknowledge” her history would impact her ability to benefit from 
services and ultimately impact her ability to provide a safe and nurturing 
home for Mark. The trial court could reasonably infer from this evidence 
that respondent would not be able to utilize the learned skills in order to 
protect herself and Mark from a domestic violence situation. 


Respondent also “disputes the findings that she had failed to ob- 
tain stable housing.” She contends that one move in over three years “is 
hardly unstable” and that the only issue with her housing “seemed to be 
that DSS had not had time to investigate her new residence or her new 
roommate.” We disagree. 


The evidence and findings support the trial court’s conclusion that 
at the time of the termination hearing, respondent did not have stable 
housing. The trial court found that respondent had obtained stable hous- 
ing for three years while she was residing in the one-bedroom home she 
had been renting that DSS found to be appropriate for Mark. However, 
around April of 2019, respondent moved to a studio apartment that she 
shared with a male coworker where she was not named on the lease. 
The trial court found that respondent did not inform DSS of the move 
until five months later when she requested a home assessment for over- 
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night visits, that respondent was not forthcoming about the move when 
questioned by the social worker, and that respondent failed to provide 
a name for her roommate until the termination hearing. Based on these 
findings, the trial court found that although respondent had obtained 
stable housing “for a good period|[,]” at the time of the termination hear- 
ing “her housing situation remain[ed] unstable.” 


Although one relocation in a period of three years does not nec- 
essarily indicate instability, respondent moved from an approved 
one-bedroom home where she was the only tenant named on the lease to 
a shared studio apartment where she was not named as a tenant on the 
lease, and thus she has no legal right to remain in the home. Respondent 
testified at the termination hearing that she split the rent with her room- 
mate but that the roommate paid for the utilities. Respondent also testi- 
fied that she had moved to the apartment “several months ago” but she 
did not know the exact date and that she was “planning on finding a 
two-bedroom apartment or a house.” Therefore, we conclude the trial 
court’s findings that respondent did not have stable housing at the time 
of the termination hearing are sufficiently supported. 


B. Repetition of Neglect 


Respondent next argues the trial court erred in determining there 
was a likelihood of future neglect. Citing N.C.G.S. § 7B-903.1(©), re- 
spondent contends that the trial court’s finding of a probability of fu- 
ture neglect is inconsistent with its determination that she continued 
to have unsupervised visits for the three years leading up to the termi- 
nation hearing. 


Subsection 7B-901.3(c) provides that 


[i]f a juvenile is removed from the home and placed 
in the custody or placement responsibility of a county 
department of social services, the director shall not 
allow unsupervised visitation with or return physical 
custody of the juvenile to the parent, guardian, cus- 
todian, or caretaker without a hearing at which the 
court finds that the juvenile will receive proper care 
and supervision in a safe home. 


N.C.G.S. § 7B-903.1(c) (2019). The Juvenile Code defines a “[s]afe home” 
as “[a] home in which the juvenile is not at substantial risk of physical or 
emotional abuse or neglect.” N.C.G.S. § 7B-101(19). 


Respondent argues that because the trial court did not change 
her unsupervised visitation during the four-month period in which the 
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termination hearing was held, “the court must have determined that 
[respondent] had continued to provide a safe home free of neglect.” She 
contends that although the trial court did not specifically find in the ter- 
mination order that respondent had provided a safe home free of neglect 
for Mark, it “implicitly reached those conclusions when it continued to 
allow unsupervised visits.” Therefore, respondent contends that the trial 
court’s finding of a probability of neglect was “irreconcilably inconsis- 
tent” with allowing continued unsupervised visits. She further argues 
that even if the evidence could support neglect, allowing respondent to 
continue to exercise unsupervised visitation was “internally inconsis- 
tent” with a finding of a probability of future neglect. Respondent’s argu- 
ments are misplaced. 


Pursuant to Rule 58 of the North Carolina Rules of Civil Procedure, 
“a judgment is entered when it is reduced to writing, signed by the 
judge, and filed with the clerk of court.” N.C.G.S. § 1A-1, Rule 58 (2019). 
Additionally, “a trial court’s oral findings are subject to change before 
the final written order is entered.” In re A.U.D., 373 N.C. 3, 9-10 (2019). 
Thus, even assuming the trial court had determined that respondent 
provided a safe home during the termination hearing, the trial court’s 
finding was subject to change until the final order was entered. Because 
the termination order does not continue respondent’s unsupervised visi- 
tation, and in fact restricts respondent to supervised visitation, the trial 
court did not simultaneously find that respondent could provide a safe 
home for Mark and that there was a likelihood of repetition of neglect. 
Similarly, respondent’s assertion that the trial court’s findings are “inter- 
nally inconsistent” is without merit. The trial court did not allow respon- 
dent to continue to exercise unsupervised visitation in the termination 
order in which it found a probability of future neglect. 


Moreover, the fact that respondent was previously approved for un- 
supervised overnight visitation at a prior address did not preclude the 
trial court from later finding a likelihood of repetition of neglect when re- 
spondent’s circumstances changed. At the time of the termination hear- 
ing, respondent was no longer residing at her approved one-bedroom 
home but was sharing a studio apartment with an unknown roommate, 
was not listed on the lease as a tenant, and was not paying utilities for 
the apartment. Respondent failed to inform DSS of the move for five 
months despite continuing to exercise her unsupervised overnight visi- 
tation. Therefore, we reject respondent’s arguments. 


Finally, respondent argues the evidence presented at the termina- 
tion hearing did not support the trial court’s finding of a probability of 
future neglect. We disagree. 
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“A parent’s failure to make progress in completing a case plan is 
indicative of a likelihood of future neglect.” In re M_A., 374 N.C. 865, 870 
(2020) (quoting In re M.J.S.M., 257 N.C. App. 633, 637 (2018)). However, 
“[a]s this Court has previously noted, a parent’s compliance with his or 
her case plan does not preclude a finding of neglect.” In re J.J.H., 376 
N.C. 161, 185 (2020) (citing In re D.W.P, 373 N.C. 327, 339-40 (2020) 
(noting the respondent’s progress in satisfying the requirements of her 
case plan while upholding the trial court’s determination that there was 
a likelihood that the neglect would be repeated in the future because 
the respondent had failed “to recognize and break patterns of abuse that 
put her children at risk”)); see also In re Y.Y.E.T., 205 N.C. App. 120, 131 
(explaining that a “case plan is not just a check list” and that “parents 
must demonstrate acknowledgement and understanding of why the ju- 
venile entered DSS custody as well as changed behaviors”), disc. review 
denied, 364 N.C. 434 (2010). Although respondent had made some prog- 
ress on the requirements of her case plan, she had not addressed the 
conditions that resulted in Mark’s placement in DSS custody. 


The trial court found that Mark was removed from respondent’s care 
and adjudicated to be a neglected juvenile primarily due to respondent’s 
unstable housing and history of domestic violence. The trial court also 
found that conditions rising to the level of neglect existed during the 
pendency of the termination action due to respondent’s continued un- 
stable housing and unresolved issues of domestic violence. Respondent 
had over four years to address the conditions that led to Mark’s removal 
but failed to do so. Although respondent attended some domestic vio- 
lence counseling, the trial court found that she “did not participate in 
domestic violence treatment to [its] satisfaction” and that she did not 
demonstrate an understanding of her domestic violence issues, how 
they impacted her and Mark, and how to protect herself and Mark in 
a domestic violence situation. The findings also show that although re- 
spondent had obtained stable housing for a period of three years, at the 
time of the termination hearing respondent was sharing a studio apart- 
ment with a male coworker and was not on the apartment lease as a ten- 
ant. Respondent was not forthcoming about her move and did not inform 
DSS of the move or request an assessment of her new home until five 
months after she moved despite continuing to exercise her unsupervised 
visitation. The trial court also found that respondent “failed to comp[l]ete 
the Parenting Capacity Assessment until a year after it was ordered and 
then failed to demonstrate the willingness and ability to comply with the 
recommendations from that assessment.” Finally, the trial court found 
that respondent’s failure to adequately and timely address the issues that 
led to Mark’s removal from her care constitutes neglect. 
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We hold the evidence and findings demonstrate that Mark is likely 
to be neglected again if returned to respondent’s care due to her lack of 
stable housing and unresolved domestic violence issues and that they 
support the trial court’s ultimate finding that there is a likelihood of rep- 
etition of neglect. See In re M_A., 374 N.C. at 870 (holding that, although 
the respondent claimed to have made reasonable progress in address- 
ing elements of his case plan, the trial court’s findings regarding the re- 
spondent’s failure to adequately address the issue of domestic violence, 
which was the primary reason that the children had been removed from 
the home, were, “standing alone, sufficient to support a determination 
that there was a likelihood of future neglect”). As a result, the trial 
court did not err by determining that grounds existed under N.C.G.S. 
§ 7B-1111(a)(1) to terminate respondent’s parental rights. Respondent 
does not challenge the trial court’s dispositional determination that ter- 
mination of her parental rights was in Mark’s best interests. See N.C.G.S. 
§ 7B-1110(a) (2019). Accordingly, we affirm the trial court’s order termi- 
nating respondent’s parental rights. 


AFFIRMED. 


IN THE MATTER OF M.J.M. anp A.M.M. 


No. 494A20 
Filed 27 August 2021 


1. Termination of Parental Rights—subject matter jurisdiction— 
where child resides with guardian—underlying juvenile case 
In a private termination proceeding, the trial court had subject 
matter jurisdiction to enter an order terminating a mother’s paren- 
tal rights to her child where the child’s legal permanent guardian 
filed the termination petition in the county in which she resided with 
the child (Robeson), satisfying the jurisdictional requirements of 
N.C.G.S. § 7B-1101. A different county’s jurisdiction over the child’s 
underlying juvenile case did not prevent the Robeson County court 
from having jurisdiction over the termination petition. 


2. Termination of Parental Rights—appointment of guardian ad 
litem—parent failed to file answer to petition—trial court’s 
discretion 
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Even assuming the issue was preserved for appellate review, 
in a private termination of parental rights proceeding where the 
mother failed to file an answer to the termination petitions but later 
decided to contest the matter, the record gave no indication that 
the trial court acted under a misapprehension of law or failed to 
exercise its discretion when it did not appoint a guardian ad litem 
for the children. 


Appeal pursuant to N.C.G.S. § 7B-1001(a1)(1) from orders entered 
on 20 August 2020 by Judge Brooke Clark in District Court, Robeson 
County. This matter was calendared for argument in the Supreme 
Court on 21 June 2021 but determined on the record and brief without 
oral argument pursuant to Rule 30(f) of the North Carolina Rules of 
Appellate Procedure. 


No brief for petitioner-appellee. 
Dorothy Hairston Mitchell for respondent-appellant mother. 


HUDSON, Justice. 


Respondent-mother appeals from the trial court’s orders terminat- 
ing her parental rights to the minor children M.J.M. (Mariel)! and A.M.M. 
(Audrey). Upon consideration of respondent-mother’s arguments, 
we affirm. 


I. Background 


This is an appeal in private termination proceedings initiated by the 
children’s paternal aunt (petitioner) to terminate the parental rights of 
respondent-mother and the children’s father.2 On 19 September 2019, 
petitioner filed a verified petition to terminate respondent-mother’s pa- 
rental rights to Mariel. The petition alleged that Mariel, who was born 
in June 2014, had resided with petitioner since October 2014 and that 
petitioner had been awarded guardianship of Mariel on 28 June 2016 in 
juvenile proceedings in the District Court in Wake County. The petition 
further alleged that grounds existed to terminate respondent-mother’s 


1. Pseudonyms are used to protect the identity of the minor children and for ease 
of reading. 


2. The father ultimately consented to petitioner’s adoption of Mariel and Audrey, 
making it unnecessary for petitioner to proceed with the termination of his parental rights. 
Accordingly, he is not a party to this appeal, and this opinion does not discuss the allega- 
tions in the termination petitions related to the father. 
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parental rights to Mariel for failure to make reasonable progress, will- 
ful failure to pay a reasonable portion of Mariel’s cost of care, and 
willful abandonment. See N.C.G.S. § 7B-1111(a)(2)-(8), (7) (2019). 
On 18 November 2019, petitioner filed a verified petition to terminate 
respondent-mother’s parental rights to Audrey. The petition alleged that 
Audrey, who was born in May 2015, had resided with petitioner since 
May 2015. The petition further alleged that grounds existed to terminate 
respondent-mother’s parental rights to Audrey for willful failure to pay 
a reasonable portion of Audrey’s cost of care and willful abandonment. 
See N.C.G.S. § 7B-1111(a)(3), (7). 


The termination petitions were served on respondent-mother by cer- 
tified mail, and respondent-mother did not file answers to the petitions. 


At a pre-adjudication hearing on the termination petitions on 
17 February 2020, the trial court determined it had jurisdiction over the 
petitions and scheduled a termination hearing for 20 April 2020. The termi- 
nation hearing was continued once upon a motion by respondent-mother, 
but the trial court denied respondent-mother’s motion to further con- 
tinue the matter and heard the termination petitions together on 
29 June 2020. On 20 August 2020, the trial court entered orders terminat- 
ing respondent-mother’s parental rights to Mariel and Audrey. The trial 
court concluded that grounds existed to terminate respondent-mother’s 
parental rights to both children for willful failure to pay a reasonable 
portion of their cost of care and willful abandonment, see N.C.G.S. 
§ 7B-1111(a)(8) and (7), and it was in the children’s best interests to 
terminate her parental rights. Respondent-mother appealed the termina- 
tion orders. 


II. Analysis 


Respondent-mother argues on appeal: (1) the trial court lacked 
subject-matter jurisdiction to enter the order terminating her pa- 
rental rights to Mariel, and (2) the trial court erred by failing to ex- 
ercise its discretion to appoint a guardian ad litem for the children. 
Respondent-mother does not otherwise challenge the trial court’s adju- 
dication of the existence of grounds to terminate her parental rights or 
its determination that termination was in the children’s best interests. 


A. Jurisdiction 


[1] We first address respondent-mother’s argument that the trial 
court lacked subject-matter jurisdiction over the petition to terminate 
her parental rights to Mariel. “Whether or not a trial court possesses 
subject-matter jurisdiction is a question of law that is reviewed de novo. 
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Challenges to a trial court’s subject-matter jurisdiction may be raised at 
any stage of proceedings, including for the first time before this Court.” 
In re A.L.L., 376 N.C. 99, 101 (2020) (cleaned up) (quoting In re T.-R.P,, 
360 N.C. 588, 595 (2006)). 


Respondent-mother argues the District Court in Robeson County 
lacked subject-matter jurisdiction over the petition to terminate her 
parental rights to Mariel because the District Court in Wake County 
obtained and retained exclusive jurisdiction “over Mariel” in Mariel’s un- 
derlying juvenile case, in which the District Court in Wake County grant- 
ed petitioner guardianship of Mariel in June 2016. Respondent-mother 
thus asserts the order entered by the District Court in Robeson County 
terminating her parental rights to Mariel must be vacated. See In re 
T.R.P,, 360 N.C. at 590 (“Subject[-]matter jurisdiction is the indispens- 
able foundation upon which valid judicial decisions rest, and in its 
absence a court has no power to act[.]”). We disagree. 


This Court recently rejected a similar jurisdictional argument in In 
re A.L.L., in which the respondent argued “the Davie County District 
Court lacked subject-matter jurisdiction to enter an order terminating 
her parental rights because the Davidson County District Court had 
previously entered a permanency-planning order establishing [the] pe- 
titioners as [the juvenile’s] legal permanent guardians.” In re A.L.L., 376 
N.C. at 103. In that case, we recognized “[a] trial court’s subject-matter 
jurisdiction over a petition to terminate parental rights is conferred by 
N.C.G.S. § 7B-1101.” Jd. at 104. That section provides, 


[t]he court shall have exclusive original jurisdiction 
to hear and determine any petition or motion relat- 
ing to termination of parental rights to any juvenile 
who resides in, is found in, or is in the legal or actual 
custody of a county department of social services or 
licensed child-placing agency in the district at the 
time of filing of the petition or motion. 


N.C.G.S. § 7B-1101 (2019). This Court further explained, 


[i]t is well-established that a court’s jurisdiction to 
adjudicate a termination petition does not depend 
on the existence of an underlying abuse, neglect, 
and dependency proceeding. Indeed, although the 
Juvenile Code permits petitioners to seek termination 
in the same district court that is simultaneously adju- 
dicating an underlying abuse, neglect, or dependency 
petition, the statutory language does not mandate 
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filing in a single court. Thus, . . . a trial court lacks 
jurisdiction over a termination petition if the require- 
ments of N.C.G.S. § 7B-1101 have not been met, even 
if there is an underlying abuse, neglect, or depen- 
dency action concerning that juvenile in the district 
in which the termination petition has been filed. 
However, if the requirements of N.C.G.S. § 7B-1101 
have been met in one county, then a district court in 
that county has jurisdiction, even if an abuse, neglect, 
or dependency action is pending in another county. 


In re A.L.L., 376 N.C. at 105 (cleaned up) (quoting In re E.B., 375 N.C. 
310, 317 (2020)). Accordingly, we held the trial court had jurisdiction 
in In re A.L.L. when “the petitioners were [the juvenile’s] legal perma- 
nent guardians who filed their petition in the district court in the county 
where they resided with [the juvenile], satisfying the requirements of 
N.C.G.S. § 7B-1101.” Id. 


In the present case, it is undisputed that petitioner was Mariel’s 
legal permanent guardian and that petitioner filed the termination pe- 
tition in the District Court in Robeson County, the county in which pe- 
titioner resided with Mariel. Therefore, the requirements of N.C.G.S. 
§ 7B-1101 were satisfied so as to confer jurisdiction over the termination 
petition in the District Court in Robeson County. Accordingly, we over- 
rule respondent-mother’s argument that the District Court in Robeson 
County lacked subject-matter jurisdiction over the petition to terminate 
her parental rights to Mariel. 


B. Guardian ad Litem 


[2] We next address respondent-mother’s argument that the trial court 
erred by failing to exercise its discretion to appoint a guardian ad litem 
(GAL) for the children. The appointment of a GAL for a juvenile in ter- 
mination proceedings is governed by N.C.G.S. § 7B-1108. That section 
provides, in relevant part: 


(b) If an answer or response denies any material 
allegation of the petition or motion, the court shall 
appoint a guardian ad litem for the juvenile to repre- 
sent the best interests of the juvenile .... 


(c) In proceedings under this Article, the appointment 
of a guardian ad litem shall not be required except, 
as provided above, in cases in which an answer or 
response is filed denying material allegations . . . ; but 
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the court may, in its discretion, appoint a guardian ad 
litem for a juvenile, either before or after determining 
the existence of grounds for termination of parental 
rights, in order to assist the court in determining the 
best interests of the juvenile. 


N.C.G.S. § 7B-1108(b)-(c) (2019). 


It is undisputed that respondent-mother did not file an answer or 
response to the termination petitions. Therefore, the trial court was not 
required to appoint a GAL pursuant to N.C.G.S. § 7B-1108(b). However, 
respondent-mother contends the trial court failed to exercise its discre- 
tion under N.C.G.S. § 7B-1108(c) to appoint a GAL absent an answer 
or response because the trial court was under a mistaken belief that 
it could not do so. Due to the trial court’s alleged misapprehension of 
the law, respondent-mother contends the termination orders must be 
reversed and remanded in order for the trial court to exercise its discre- 
tion under N.C.G.S. § 7B-1108(c). Again, we disagree. 


First, although the trial court considered appointing a GAL in decid- 
ing whether to grant respondent-mother’s motion to further continue the 
termination hearing, no party moved for the trial court to appoint a GAL 
for the children, nor was there any objection to the lack of a GAL. Thus, 
respondent-mother failed to preserve this issue for appellate review. See 
In re A.D.N., 231 N.C. App. 54, 65-66 (2013) (reiterating that “in order to 
preserve for appeal the argument that the trial court erred by failing 
to appoint the child a GAL, a respondent must object to the asserted 
error below” (citing In re Fuller, 144 N.C. App. 620, 623 (2001); In re 
Barnes, 97 N.C. App. 325, 326 (1990))), disc. rev. denied, 367 N.C. 321 
(2014); see also N.C. R. App. P. 10(a)(1) (“In order to preserve an issue 
for appellate review, a party must have presented to the trial court a 
timely request, objection, or motion... .”).2 


Moreover, assuming arguendo the issue was preserved, the record 
does not “undoubtedly show the trial court mistakenly believed [it] could 


3. We note that respondent-mother asserts the matter should be reviewed on appeal 
despite her failure to raise the issue or an objection in the trial court. She relies on the 
Court of Appeals’ decisions in In re Fuller, 144 N.C. App. 620 (2001), and In re Barnes, 
97 N.C. App. 325 (1990). In those cases, however, the court did not hold that challenges 
to the trial court’s failure to appoint a GAL were preserved for appellate review; the court 
instead invoked Rule 2 of the North Carolina Rules of Appellate Procedure to suspend the 
appellate rules in order to reach the issue of whether the trial court committed prejudicial 
error by failing to comply with the statutory mandate that a GAL shall be appointed when 
an answer is filed contesting a termination petition. In re Fuller, 144 N.C. App. at 623; In 
re Barnes, 97 N.C. App. at 326-27. 
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not appoint a guardian ad litem since an answer was not filed[,]” as as- 
serted by respondent-mother. The transcript of the termination hearing 
shows that respondent-mother’s attorney moved to continue the termi- 
nation hearing for a second time when the matter was called on 29 June 
2020 due to respondent-mother’s absence. Although respondent-mother 
was not physically present, she participated by telephone. In considering 
the motion to continue, the trial court identified various considerations, 
including that respondent-mother indicated she was contesting termina- 
tion of her parental rights despite her prior indecisiveness and failure to 
file an answer. The trial court indicated it believed it was better practice 
to have a GAL involved if respondent-mother was contesting the matter 
and acknowledged that the reason there was not yet a GAL involved was 
because respondent did not file an answer. However, the trial court indi- 
cated it wanted to hear from the parties before deciding how to proceed. 
The transcript shows that the trial court remained concerned about fur- 
ther delay in the proceedings after hearing from the parties, and the trial 
court ultimately denied the motion to continue and proceeded without 
appointing a GAL after respondent-mother indicated the only evidence 
she could offer was her own testimony, which the trial court allowed by 
telephone.‘ The record does not indicate the trial court was under a mis- 
apprehension of the law or failed to exercise its discretion. We overrule 
respondent’s argument. 


III. Conclusion 


Having overruled respondent-mother’s arguments that the trial 
court lacked subject-matter jurisdiction over the petition to terminate 
her parental rights to Mariel and that the trial court erred in failing to 
exercise its discretion to appoint a GAL for the children, and because 
respondent-mother does not challenge the trial court’s adjudication of 
the existence of grounds to terminate her parental rights or determina- 
tion that termination was in the children’s best interests, we affirm the 
trial court’s orders terminating respondent-mother’s parental rights to 
Mariel and Audrey. 


AFFIRMED. 


4. Respondent-mother does not challenge the trial court’s denial of her motion 
to continue. 
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IN THE MATTER OF S.C.L.R. 


No. 371A20 
Filed 27 August 2021 


Termination of Parental Rights—pleadings—sufficiency—pri- 
vate termination action—reference to court order 

The petition in a private termination of parental rights 
action comported with statutory pleading requirements (N.C.G.S. 
§ 7B-1104(2)) where the petition stated petitioners’ names and 
address, alleged that custody had been granted to them, and refer- 
enced the custody order establishing that the child had resided with 
them for two years. 


Termination of Parental Rights—grounds for termination— 
willful abandonment—sufficiency of findings—willfulness 


The Supreme Court rejected a mother’s argument that the trial 
court failed to make any factual finding that her conduct was willful 
and therefore that the court erred by concluding her parental rights 
were subject to termination on the grounds of willful abandonment. 
Even though it was labeled as a conclusion of law, the trial court did 
make a finding that the mother had willfully abandoned the child. In 
addition, the Court rejected the mother’s challenge to the sufficiency 
of the findings because the findings reflected that she had failed to 
do anything to express love, affection, and parental concern during 
the determinative period. 


Termination of Parental Rights—grounds for termination— 
willful abandonment—failure to pay for care required by 
decree or custody agreement—sufficiency of findings 

In a private termination of parental rights action, the evidence 
did not support the trial court’s finding that the father, who was 
incarcerated during the relevant time period, had willfully aban- 
doned his child where the father testified that he spoke with his 
daughter every other weekend and where the petitioner, who had 
custody of the child, testified that the father called on Christmas. 
Even if the father’s testimony were found not credible, the petition- 
er’s testimony did not establish willful abandonment. The evidence 
also did not support the trial court’s finding that the father had will- 
fully failed to pay for care, support, or education as required by a 
decree or custody agreement where there was no evidence of any 
decree or custody agreement making such a requirement. 
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Justice EARLS concurring in part and dissenting in part. 


Justice ERVIN joins in this concurring in part and dissenting in 
part opinion. 


Appeal pursuant to N.C.G.S. § 7B-1001(a1)(1) and on writ of cer- 
tiorari pursuant to N.C.G.S. § 7A-32(b) to review an order entered on 
21 May 2020 by Judge Larry J. Wilson in District Court, Cleveland County. 
This matter was calendared for argument in the Supreme Court on 
21 June 2021 but determined on the record and briefs without oral 
argument pursuant to Rule 30(f) of the North Carolina Rules of 
Appellate Procedure. 


No brief for petitioner-appellees. 
Sydney Batch for respondent-appellant father. 
Jeffrey L. Miller for respondent-appellant mother. 


BARRINGER, Justice. 


Respondents appeal from the trial court’s order terminating their pa- 
rental rights to S.C.L.R. (Sue).! After careful review, we affirm the order 
as to respondent-mother and reverse the order as to respondent-father. 


I. Background 


Petitioners brought Sue home from the hospital after her birth in 
the spring of 2017. Petitioners came to provide for Sue through a friend 
of petitioners who worked with Sue’s paternal grandmother. At the 
time of Sue’s birth, both respondents were incarcerated, and the paternal 
grandmother wanted to find an alternative to foster care. Respondents 
assigned temporary custody of Sue to petitioners pursuant to a consent 
order entered on 15 May 2017. Permanent custody was granted by the 
trial court to petitioners in Cleveland County File No. 17-CVD-814 
(the Custody Action) by order signed on 27 June 2019. Sue has been in 
petitioners’ care and custody since they took her home from the hospital 
in May 2017. 


Petitioners filed a verified petition to terminate respondent-mother’s 
parental rights to Sue on 5 August 2019. Petitioners subsequently filed 


1. A pseudonym is used in this opinion to protect the juvenile’s identity and for ease 
of reading. 
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an amended verified petition to terminate respondent-mother’s and 
respondent-father’s parental rights to Sue on 26 August 2019. Petitioners 
sought termination pursuant to N.C.G.S. § 7B-1111(a)(4) and (7). 


The trial court held the termination-of-parental-rights hearing on 
26 February 2020. Following the hearing, the trial court entered an order 
on 21 May 2020 in which it determined that grounds existed to terminate 
respondents’ parental rights pursuant to the grounds alleged in the peti- 
tion. The trial court further concluded it was in Sue’s best interests that 
respondents’ parental rights be terminated. Accordingly, the trial court 
terminated respondents’ parental rights. 


Respondents gave timely notice of appeal pursuant to N.C.G.S. 
§ 7B-1001(al)(1). Respondent-mother’s notice of appeal, however, 
improperly designated the Court of Appeals as the court to which ap- 
peal was being taken. Respondent-mother filed an amended notice of 
appeal on 25 June 2020 in which she correctly designated this Court 
as the court to which appeal was being taken. On 22 September 2020, 
respondent-mother filed a petition for a writ of certiorari seeking review 
of the trial court’s order terminating her parental rights. On 19 October 
2020, we allowed respondent-mother’s petition for writ of certiorari. 


II. Compliance with N.C.G.S. § 7B-1104(2) 


[1] Respondents first argue that the trial court lacked jurisdiction to ter- 
minate their parental rights because the verified petition fails to allege 
“facts sufficient to identify the petitioner or movant as one authorized by 
[N.C.]G.S. [§] 7B-1108 to file a petition or motion.” N.C.G.S. § 7B-1104(2) 
(2019). Because we conclude that the allegations in the petition are suf- 
ficient to comply with N.C.G.S. § 7B-1104(2) and respondents do not 
dispute that petitioners in fact were persons authorized by N.C.G.S. 
§ 7B-1103(a) to file a petition for termination of respondents’ parental 
rights, we decline to address whether the legislature has limited the trial 
court’s jurisdiction to petitions filed with allegations sufficient to comply 
with N.C.G.S. § 7B-1104(2). 


Subsection 7B-1103(a) of the General Statutes of North Carolina 
provides the following: 


(a) A petition or motion to terminate the parental 
rights of either or both parents to his, her, or 
their minor juvenile may only be filed by one or 
more of the following: 
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(5) Any person with whom the juvenile has 
resided for a continuous period of two years or 
more next preceding the filing of the petition 
or motion. 


N.C.G.S. § 7B-1103(a) (2019). 


A petition or motion to terminate parental rights shall state “[t]he 
name and address of the petitioner or movant and facts sufficient to 
identify the petitioner or movant as one authorized by [N.C.]G.S. 
[§] 7B-1103 to file a petition or motion.” N.C.G.S. § 7B-1104(2). 


Respondents have not challenged the trial court’s finding in the 
termination-of-parental-rights order that Sue has resided with peti- 
tioners since she came home from the hospital after her birth in May 
2017. Respondents also testified to this effect at the termination-of- 
parental-rights hearing. Unchallenged findings are deemed to be sup- 
ported by the evidence and are binding on appeal. See In re Z.L.W, 
372 N.C. 432, 437 (2019). Thus, this appeal does not involve a dispute 
concerning whether petitioners are in fact persons “with whom the ju- 
venile has resided for a continuous period of two years or more next 
preceding the filing of the petition or motion.” N.C.G.S. § 7B-1103(a)(5). 
Consequently, whether petitioners were authorized by statute to file a 
petition for termination of respondents’ parental rights is not at issue. 
Instead, this appeal only raises whether a statutory pleading require- 
ment was met. 


When we look at the petition, it is apparent that petitioners did pro- 
vide their names and address but did not include an allegation using 
the specific language of N.C.G.S. § 7B-1103(a)(5). However, as N.C.G.S. 
§ 7B-1104(2) does not require specific language for compliance, our 
analysis does not end here. See N.C.G.S. § 7B-1104(2). 


Instead, we must consider whether the provision of petitioners’ 
names, address, and other facts in the petition are “sufficient to identify 
... petitioner[s] as .. . one authorized by [N.C.]G.S. [§] 7B-1103 to file 
a petition [for termination of parental rights].” N.C.G.S. § 7B-1104(2). 
Among other things, the petition alleged “[t]hat custody was given to 
the [p]etitioners in Cleveland County File No.: 17-CVD-814 by Order of 
this [c]ourt dated February 12, 2019 that was subsequently filed June 24, 
2019; that since prior to the entry of this Order, the respondents have not 
had any contact with the minor child.” The petition also identified that 
Sue resides with petitioners in Cleveland County. 
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In the Custody Action, respondents are the defendants, and peti- 
tioners are the plaintiffs.2 Petitioners commenced the Custody Action 
by complaint after Sue’s birth when Sue remained in the hospital. 
Respondents accepted service, and petitioners and respondents con- 
sented to the entry of an order by the trial court in the Custody Action 
on 15 May 2017. The trial court found “[t]hat the parties agree that the 
minor child should be placed in the temporary legal and physical care, 
custody[,] and control of the [petitioners], subject to the [respondents] 
exercising supervised visitation upon their release [from incarceration]” 
and ordered “[t]hat the [petitioners] shall have the temporary legal and 
primary physical care, custody[,] and control of [Sue] subject to [respon- 
dents] exercising supervised visitation for a minimum of one hour each 
week upon [their] release.” Later, upon petitioners’ request, the parties 
were heard by the trial court on 12 February 2019. The trial court upon 
hearing the testimony of the parties and reviewing the evidence found 
that Sue “ha[d] been placed with [petitioners] since she was an infant,” 
and petitioners “have provided excellent care for [Sue], since being 
vested with temporary custody.” Thereafter, the trial court ordered that 
“[petitioners] shall have the permanent sole care, custody[,] and control 
of [Sue].” The order was signed on 27 June 2019. 


Since the foregoing findings of fact and orders of the trial court 
in the file identified by the petition establish that petitioners have had 
Sue in their legal care, custody, and control since 15 May 2017 and the 
petition to terminate the parental rights of respondents was filed on 
26 August 2019, we conclude the petition contains “facts sufficient 
to identify the petitioner or movant as one authorized by [N.C.]G.S. 
[§] 7B-1103 to file a petition or motion.” N.C.G.S. § 7B-1104(2). 
Specifically, the aforementioned facts reflect that Sue “has resided [with 
petitioners] for a continuous period of two years or more next preced- 
ing the filing of the petition.” N.C.G.S. § 7B-1103(a)(5). Thus, we find no 
merit in respondents’ first argument. 


III. Challenges to Findings of Fact and Conclusions of Law 


Our Juvenile Code provides for a two-step process for the termi- 
nation of parental rights—an adjudicatory stage and a dispositional 
stage. N.C.G.S. §§ 7B-1109, 1110 (2019). At the adjudicatory stage, the 


2. This Court has ordered that the Complaint, dated 15 May 2017; Acceptance of 
Service by respondent-mother, dated 15 May 2017; Acceptance of Service by respondent- 
father, dated 15 May 2017; Order, dated 15 May 2017; and Custody Order, dated 27 June 
2019, from Cleveland County File No. 17-CVD-814 be added to the record on appeal, pursu- 
ant to Rule 9(b)(5)(b) of the North Carolina Rules of Appellate Procedure. 
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petitioner bears the burden of proving by clear, cogent, and convincing 
evidence the existence of one or more grounds for termination under 
N.C.G.S. § 7B-1111(a). N.C.G.S. § 7B-1109(e), (f). If the trial court finds 
the existence of one or more grounds to terminate the respondent’s pa- 
rental rights, the matter proceeds to the dispositional stage where the 
trial court must determine whether terminating the parent’s rights is in 
the juvenile’s best interests. N.C.G.S. § 7B-1110(a). 


We review a trial court’s adjudication under N.C.G.S. § 7B-1111 “to 
determine whether the findings are supported by clear, cogent and con- 
vincing evidence and the findings support the conclusions of law.” In 
re Montgomery, 311 N.C. 101, 111 (1984). “The trial court’s conclusions 
of law are reviewable de novo on appeal.” In re C.B.C., 373 N.C. 16, 19 
(2019). Unchallenged findings are deemed to be supported by the evi- 
dence and are binding on appeal. In re Z.L.W., 372 N.C. at 437. 


As pertinent to both respondents’ arguments on appeal, the trial 
court’s termination-of-parental-rights order found that: 


2. The [r]jespondent[-mother] is a resident of 
Cleveland County, North Carolina. 


3. The respondent[-father] is currently incar- 
cerated in Piedmont Correctional Institut[ion] in 
Salisbury, North Carolina. 


5. This action was filed on August 26, 2019 by 
the petitioners... . 


7. The [c]ourt finds that custody was given to the 
[p]etitioners in Cleveland County File No.: 17-CVD-814 
by Order of this [c]ourt dated February 12, 2019 that 
was subsequently filed June 24, 2019; that since prior 
to the entry of this Order, the respondents have not 
had any contact with the minor child, and since the 
time the child was taken into physical custody of 
the [p]etitioners[,] the child has resided with the 
[p]etitioners; that the minor child has resided with 
the petitioners since she initially came home from the 
hospital after her birth. 


8. The [c]lourt would find that the [r]espondents 
have had no meaningful contact with the minor child; 
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that neither respondent has . . . supported the minor 
child financially or emotionally and has not bonded 
with the minor child; that the respondent[-]father is 
currently incarcerated with a projected release date 
of February 2026; that given his length of incarcera- 
tion along with the impossibility of him being an 
involved role in the minor child’s life, the minor child 
needs stability; that he has abandoned the minor 
child and it is also in the minor[ ] child’s best interests 
to have permanence with the [p]etitioners. 


9. That the respondent[-]mother has struggled 
ongoing with substance abuse issues and has aban- 
doned the minor child; that she has also failed to sup- 
port the minor child’s needs financially; she has not 
had any visitation with the minor child dating back to 
November of 2018, 12 months prior to the filing of this 
action. She testified to being gainfully employed but 
has not provided any financial support for the well- 
being of the minor child whatsoever. 


10. That grounds pursuant to N.C.[G.S.] 
[$] 7B-1111(a)(4) and 7B-1111(a)(7) exist as evi- 
denced by the testimony elicited and findings of fact 
set forth above. 


12. The [c]ourt would find the grounds for aban- 
donment and failure to provide support stated in the 
petition have been proven and would find therefore 
that grounds for termination of parental rights exists 
as alleged and proven. 


The trial court then in conclusion of law three, concluded based on 
the aforementioned findings of fact that, “[a]t the time of the filing of this 
action, the respondent[-]father and respondent[-]mother have willfully 
abandoned the child for at least six consecutive months immediately 
preceding the filing of this petition; ha[ve] willfully failed without justifi- 
cation to pay for the care and support of the minor child; [and] that the 
respondents have neglected the minor child.” 


A. Respondent-mother’s Arguments 


[2] Respondent-mother challenges the trial court’s conclusion that the 
ground of willful abandonment pursuant to N.C.G.S. § 7B-1111(a)(7) 
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existed by first arguing that there are no findings of fact indicating that 
respondent-mother’s conduct was willful as none of the trial court’s find- 
ings of fact contain the word “willful.” 


A trial court may terminate parental rights pursuant to this statu- 
tory ground when “[t]he parent has willfully abandoned the juvenile for 
at least six consecutive months immediately preceding the filing of the 
petition or motion.” N.C.G.S. § 7B-1111(a)(7) (2019). The willfulness of a 
parent’s conduct is a question of fact to be determined by the trial court 
from the evidence and is not a conclusion of law. In re K.N.K., 374 N.C. 
50, 53 (2020). Regardless of the label given by the trial court, this Court 
is “obliged to apply the appropriate standard of review to a finding of 
fact or conclusion of law.” In re J.S., 374 N.C. 811, 818 (2020). Thus, the 
trial court’s placement of a finding of willfulness in its conclusions of 
law is immaterial to our analysis. Id. 


Because the trial court did find that “[a]t the time of the filing of this 
action, the . . . respondent[-]mother ha[s] willfully abandoned the child 
for at least six consecutive months immediately preceding the filing of 
this petition,” albeit labeled as a conclusion of law, respondent-mother’s 
argument that the trial court’s termination-of-parental-rights order 
lacked a finding of willfulness is without merit.? 


Next, respondent-mother challenges portions of findings of fact 7, 8, 
and 9 on the basis that “[t]he dates and reasons for [respondent-mother’s] 
lack of contact [with Sue] are not stated, explained, or resolved by the 
trial court in any manner.” Respondent-mother does not challenge 
the findings of fact for lack of evidentiary support but rather asserts that 
“[t]here are potential explanations which could be made which would 
be inconsistent with a willful intent to abandon Sue.” 


As findings not challenged for their lack of evidentiary support are 
deemed to be supported by the evidence and are binding on appeal and 
because respondent-mother has not challenged the evidentiary basis for 
any of the findings of fact, we must consider all findings of fact binding 
on appeal as to respondent-mother. See In re Z.L.W., 372 N.C. at 437. Yet, 
even if challenged by respondent-mother for lack of evidentiary support, 
the testimony at the termination hearing supports the trial court’s findings. 


Petitioner Mr. C. testified that the last contact respondent-mother 
had with Sue was 1 November 2018 and that respondent-mother had not 


3. Unlike respondent-father, respondent-mother did not challenge the evidentiary 
basis for a finding of willfulness, even as an alternative argument. Her argument on appeal 
as to willfulness is limited to the absence of a finding of willfulness. 
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reached out by telephone, social media, or any other type of contact to 
try to have contact with the child after that date. Respondent-mother 
also testified that she had not had any contact with Sue since 1 November 
2018 and acknowledged that she knew where petitioners resided and 
did not file anything regarding visitation with Sue. Respondent-mother 
also testified that she had last reached out to petitioners regarding the 
minor child in August 2019, but then changed her story, later testify- 
ing that she had reached out by text every month since August 2019. 
When questioned, she conceded that she had no documentation or proof 
to support her claim of texting petitioners and admitted that she was 
served with the petition in this matter in August 2019.4 Mr. C. testified 
that petitioners are the sole means of financial support for Sue and nei- 
ther respondent has provided financial support or any other support. 
Respondent-mother agreed, testifying that she had not done anything to 
support the child, financially or otherwise, and acknowledged she had 
not sent any letters, cards, or anything else to Sue. Respondent-mother, 
however, had been and was gainfully employed. 


Because the testimony provides clear, cogent, and convincing evi- 
dence to support the trial court’s findings, if respondent-mother had 
challenged the evidentiary basis of the findings, the findings of the trial 
court would still be conclusive as to respondent-mother even though her 
testimony might sustain findings to the contrary. See In re J.A.M., 370 
N.C. 464, 466-67 (2018) (per curiam) (reversing the Court of Appeals 
decision for misapplying the standard of review for challenged findings 
of fact). It is the province of the trial court “to pass upon the credibility 
of the witnesses,” determine “the weight to be given their testimony,” 
and ascertain “the reasonable inferences to be drawn therefrom.” In re 
D.L.W., 368 N.C. 835, 843 (2016) (cleaned up). 


Respondent-mother’s argument, however, instead challenges the in- 
adequacy of the findings of fact to support the trial court’s conclusion of 
law that the ground for termination pursuant to N.C.G.S. § 7B-1111(a)(7) 
exists. We review de novo whether the findings of fact to which we are 
bound support the conclusion of law. See, e.g., In re C_B.C., 373 N.C. at 
19; In re Moore, 306 N.C. 394, 404 (1982). To support termination pursuant 


4. As the amended petition was filed on 26 August 2019, we consider for this matter 
the determinative period for assessing N.C.G.S. § 7B-1111(a)(7) to be 26 February 2019 to 
26 August 2019. See In re N.D.A., 373 N.C. 71, 77 (2019) (“[A]lthough the trial court may 
consider a parent’s conduct outside the six-month window in evaluating a parent’s cred- 
ibility and intentions, the ‘determinative’ period for adjudicating willful abandonment is 
the six consecutive months preceding the filing of the petition.” (quoting In re D.E.M., 257 
N.C. App. 618, 619 (2018))). 
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to N.C.G.S. § 7B-1111(a)(7), the trial court’s findings of fact must show 
willful abandonment, which this Court has described as a determination 
to forego all parental duties and parental claims by withholding love, 
care, presence, filial affection, support, and maintenance, see, e.g., In 
re A.G.D., 374 N.C. 317, 319-20 (2020), during the six-month period im- 
mediately preceding the filing of the petition, N.C.G.S. § 7B-1111(a)(7). 


In this matter, the trial court found that the respondent-mother 
“ha[d] willfully abandoned [Sue] for at least six consecutive months im- 
mediately preceding the filing of this petition,” and further found that 
respondent-mother “ha[d] not had any contact with [Sue since prior 
to 12 February 2019],” “had no meaningful contact with [Sue],” “ha[d] 
not supported [Sue] financially or emotionally,” “ha[d] not bonded with 
[Sue],” “[had] be[en] gainfully employed but ha[d] not provided any fi- 
nancial support for the well-being of [Sue] whatsoever,” “ha[d] struggled 
ongoing with substance abuse issues,” “ha[d] not had any visitation with 
[Sue] dating back to November of 2018, 12 months prior to the filing of 
this action,” and “[was] a resident of Cleveland County, North Carolina” 
where petitioners with Sue also resided. (Emphasis added.) 


Here, the trial court’s findings of fact support the trial court’s conclu- 
sion of law. See In re C_B.C., 373 N.C. at 23 (affirming termination of pa- 
rental rights for willful abandonment where the “findings demonstrate[d] 
that in the six months preceding the filing of the termination petition, 
respondent made no effort to pursue a relationship with [the juvenile]”). 
Willful abandonment is generally evidenced by conduct and, as in this 
case, a lack of conduct. See Pratt v. Bishop, 257 N.C. 486, 503 (1962) 
(“To constitute an abandonment within the meaning of the adoption 
statute[,] it is not necessary that a parent absent himself continuously 
from the child for the specified six months, nor even that he cease to feel 
any concern for its interest. If his conduct over the six months period 
evinces a settled purpose and a wil[l]|ful intent to forego all parental du- 
ties and obligations and to relinquish all parental claims to the child[,] 
there has been an abandonment within the meaning of the statute.”). 
“Abandonment is not an ambulatory thing the legal effects of which a de- 
linquent parent may dissipate at will by the expression of a desire for the 
return of the discarded child.” Jd. at 502 (quoting In re Blair’s Adoption, 
141 A.2d 873, 879 (Pa. 1958)). Notably, respondent-mother “[b]y h[er] 
own admission . .. had no contact with [Sue] during the statutorily pre- 
scribed time period.” In re E.H.P.,, 372 N.C. 388, 394 (2019) (rejecting 
respondent’s argument that his inaction was justifiable on account of a 
temporary custody judgment, “conclud[ing] that respondent’s conduct 
me[t] the statutory standard for willful abandonment,” and “affirm[ing] 


q 28 


494 IN THE SUPREME COURT 


IN RE S.C.L.R. 
[378 N.C. 484, 2021-NCSC-101] 


the trial court’s adjudication pursuant to N.C.G.S. § 7B-1111(a)(7)”). The 
trial court’s findings of fact reflect that respondent-mother “failed to 
do anything whatsoever to express love, affection, and parental con- 
cern for [Sue] during the relevant six-month period.” In re A.G.D., 374 
N.C. at 327. 


Nevertheless, respondent-mother maintains that “[t]he dates and 
reasons for [respondent-mother’s] lack of contact [with Sue we]re not 
stated, explained, or resolved by the trial court in any manner.” This 
assertion is misplaced. The trial court need not have made any addi- 
tional findings of fact, as contend by respondent-mother, to support 
a conclusion of law pursuant to N.C.G.S. § 7B-1111(a)(7) because the 
findings of fact do not “identif[y] multiple possible impediments to 
respondent-mother’s ability to contact and provide support to [Sue].” 
In re K.C.T., 375 N.C. 592, 601 (2020). Here, the trial court resolved 
the reason for respondent-mother’s lack of contact: it concluded that 
respondent-mother willfully abandoned Sue. 


Since only one ground is necessary to support a termination of pa- 
rental rights, we affirm the portion of the trial court’s order terminating 
respondent-mother’s parental rights pursuant to N.C.G.S. § 7B-1111(a)(7) 
as the findings of fact support the conclusion of law and decline to address 


5. InJn re K.C.T,, this Court reversed and remanded for additional findings of fact 
by the trial court where the trial court’s original findings of fact “identifie[d] multiple 
possible impediments to respondent-mother’s ability to contact and provide support to 
[the juvenile]” but failed “to explore the interplay between these impediments and [the] 
respondent-mother’s intent.” 375 N.C. at 601-02. In that matter, the trial court had found 
that the respondent-mother “ha[d] been diagnosed with bipolar disorder, oppositional de- 
fiant disorder, attention deficit disorder, and mental retardation,” “ha[d] an IQ in the range 
of 40-45,” “lacked a driver’s license,” “relied on her family and public transportation for 
travel,” “lived in a different county than petitioners,” “was unemployed,” and “relied on 
supplemental security income.” Jd. at 601. Similarly, exercising judgment anew, this Court 
in In re N.D.A., 373 N.C. 71 (2019), vacated and remanded for proper findings of facts by 
the trial court where the trial court’s findings of fact “consisted of nothing more than a 
recitation of the relevant portion of respondent-father’s testimony without making any 
determination as to whether the relevant portion of respondent-father’s testimony was 
credible.” Id. at 78, 84. Significantly, the “respondent-father [had] testified that he had no 
relationship with petitioner sufficient to persuade him that he had the ability to contact 
her directly, that he believed that he was not permitted [to] do so, and that, even though 
he knew that petitioner lived in his community, he did not know her address and could not 
send [the juvenile] any cards, letters, or gifts for that reason.” Id. at 79. The respondent- 
father’s testimony was also unchallenged. Id. at 78. 


Since, in this case, the findings of fact support the conclusion of law pursuant to 
N.C.G.S. § 7B-1111(a)(7) without the conflicts or disharmony in the findings of fact as 
present in the previously discussed matters, we affirm the termination of parental right’s 
order as to respondent-mother rather than reversing and remanding for additional findings 
of fact. 
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respondent’s remaining arguments concerning the trial court’s conclusion 
pursuant to N.C.G.S. § 7B-1111(a)(4). See N.C.G.S. § 7B-1111(a). 


B. Respondent-father’s Arguments 


[3] Respondent-father contends that parts of findings of fact seven, 
eight, ten, and twelve and conclusion of law three are not supported by 
competent evidence but only elaborates on the basis for his challenge 
for parts of findings of fact seven and eight and the finding of willfulness 
in conclusion of law three. 


We agree that the challenged finding of willfulness as to 
respondent-father is not supported by clear, cogent, and convincing 
evidence. Mr. C., when asked whether “you all have contact with the 
[respondent-]father,” responded that he called on Christmas morning. 
Mr. C. testified that Sue does not talk to respondent-father when he calls 
but that he does talk to him, and they communicate well. Mr. C. further 
explained that he communicates with respondent-father’s mother and 
Sue visits with respondent-father’s mother on occasion. Mr. C. acknowl- 
edged that respondent-father has been incarcerated since before Sue’s 
birth and that Sue was almost three at the time of the termination-of- 
parental-rights hearing. When testifying, respondent-father explained 
that he asks about Sue’s health and well-being when he calls petition- 
ers and he speaks with Sue every other weekend when Sue is with his 
mother. Respondent-father testified at the termination hearing that a 
year ago he called his mom who put Sue on the phone and told Sue 
to tell respondent-father her Bible verse. Respondent-father stated that 
Sue, who would have been less than two at the time, responded, “For 
nothing shall be impossible with God.” Even if we disregarded all of 
respondent-father’s testimony as not credible, the testimony from Mr. C. 
concerning respondent-father does not provide clear, cogent, and con- 
vincing evidence of the willful intent during the determinative period 
needed for termination of respondent-father’s parental rights. Mr. C.’s 
testimony that respondent-father, who he acknowledged has been in- 
carcerated since before Sue’s birth, called on Christmas and he got on 
well with respondent-father is not evidence that the respondent-father 
willfully determined to forego his parental duties during the determina- 
tive period of 26 February 2019 to 26 August 2019. Without a finding 
of willfulness sufficiently supported by the evidence, the trial court’s 
conclusion of law that the ground for termination pursuant to N.C.G.S. 
§ 7B-1111(a)(7) exists cannot stand. 


As argued by respondent-father, the other ground for termination 
found by the trial court, under N.C.G.S. § 7B-1111(a)(4), also lacks 
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evidentiary support. Subsection 7B-1111(a)(4) of the General Statutes 
of North Carolina requires the “willful[ ] fail[ure] without justification 
to pay for the care, support, and education of the juvenile, as required 
by the decree or custody agreement.” N.C.G.S. § 7B-1111(a)(4) (empha- 
sis added). The testimony at the hearing did not reference a decree or 
custody agreement requiring payment for care, support, or education, 
and no exhibit to this effect was admitted at the termination hearing or 
attached to or referenced in the verified petition. 


Since the testimony at the termination-of-parental-rights hearing 
does not provide clear, cogent, and convincing evidence supporting 
the challenged findings of fact of the trial court necessary to support 
the trial court’s conclusions of law for any ground for termination as 
to respondent-father, we reverse the portion of the trial court’s order 
terminating respondent-father’s parental rights. 


IV. Conclusion 


Forthe reasons set forthin this opinion, we affirmin part andreverse 
in part the trial court’s termination-of-parental-rights order, affirming 
the order as to the termination of respondent-mother’s parental rights 
and reversing the order as to the termination of respondent-father’s pa- 
rental rights. 


AFFIRMED IN PART; REVERSED IN PART. 
Justice EARLS concurring in part and dissenting in part. 


I join the portion of the majority opinion holding that the alle- 
gations in the termination petition were sufficient to comply with 
the requirements of N.C.G.S. § 7B-1104(2). I also join the portion of the 
majority opinion holding that there is not clear, cogent, and con- 
vincing evidence to support the findings of fact necessary to uphold 
the trial court’s determination that grounds existed to terminate 
respondent-father’s parental rights. However, I dissent from the por- 
tion of the majority opinion affirming the trial court’s order terminat- 
ing respondent-mother’s parental rights. 


The majority is correct that a trial court may only terminate a 
respondent-parent’s parental rights pursuant to N.C.G.S. § 7B-1111(a)(7) 
upon a finding that the parent “willfully abandoned” his or her child. 
N.C.G.S. § 7B-1111(a)(7) (2019). Yet the majority ignores the require- 
ment that in order to terminate parental rights pursuant to N.C.G.S. 
§ 7B-1111(a)(7), “the trial court must make adequate evidentiary find- 
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ings to support its ultimate finding as to whether willful intent exists.” 
In re K.C.T., 375 N.C. 592, 601 (2020) (citing In re N.D.A., 373 N.C. 71, 
78 (2019)). Although the trial court did enter a conclusion of law that 
respondent-mother “willfully abandoned [Sue] for at least six consecu- 
tive months immediately preceding the filing of this petition,” the trial 
court did not make any findings assessing whether respondent-mother’s 
conduct towards Sue was willful. The only findings of fact the trial 
court entered relevant to this ground were either purely factual descrip- 
tions of respondent-mother’s conduct or conclusory recitations of the 
legal standard: 


7. The Court finds that ... since prior to the entry 
of [the order granting custody of Sue to petitioners], 
the respondents have not had any contact with the 
minor child, and since the time the child was taken 
into physical custody of the Petitioners the child has 
resided with the Petitioners; that the minor child 
has resided with the petitioners since she initially 
came home from the hospital after her birth. 


8. The Court would find that the Respondents 
have had no meaningful contact with the minor child; 
that neither respondent has . . . supported the minor 
child financially or emotionally and has not bonded 
with the minor child.... 


9. That the respondent mother has struggled 
ongoing with substance abuse issues and has aban- 
doned the minor child; that she has also failed to sup- 
port the minor child’s needs financially; she has not 
had any visitation with the minor child dating back to 
November of 2018, 12 months prior to the filing of this 
action. She testified to being gainfully employed but 
has not provided any financial support for the well- 
being of the minor child whatsoever. 


10. That grounds pursuant to [N.C.G.S. 
§] 7B-1111(a)(4) and 7B-1111(a)(7) exist as evidenced 
by the testimony elicited and findings of fact set 
forth above. 


12. The Court would find the grounds for aban- 
donment and failure to provide support stated in the 
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petition have been proven and would find therefore 
that grounds for termination of parental rights exists 
as alleged and proven. 


There is no language in these findings suggesting that the trial court 
examined respondent-mother’s circumstances and determined her con- 
duct reflected a “purposeful, deliberative and manifest willful determi- 
nation to forego all parental duties and relinquish all parental claims to 
the child.” In re A.G.D., 374 N.C. 317, 319 (2020) (cleaned up) (quoting 
In re N.D.A., 373 N.C. at 79). Absent such language, the only way the 
majority can reach its legal conclusion that respondent-mother willfully 
abandoned her child is by “improperly find[ing] facts in this case, which 
is ajob reserved for the trial court.” In re E.B., 375 N.C. 310, 325 (2020) 
(Newby, J., concurring in result only). 


The majority attempts to rationalize its journey beyond the order the 
trial court actually entered by noting that there are no “conflicts or dis- 
harmony in the findings of fact.” According to the majority, because the 
trial court did not make findings of fact indicating the existence of cir- 
cumstances calling into question the willfulness of respondent-mother’s 
conduct, then the trial court “need not have made any additional find- 
ings of fact” regarding willfulness. This tautological reasoning ignores 
the trial court’s affirmative obligation to enter findings of fact support- 
ing its legal conclusion that a respondent-parent acted willfully, an ob- 
ligation which cannot be met by failing to make the necessary findings. 
Further, a trial court’s order containing findings of fact which are not 
in “conflict[ ] or disharmony” is not the same as a trial court’s order 
containing findings of fact supporting the conclusion of law that an al- 
leged ground for terminating parental rights has been proven by clear, 
cogent, and convincing evidence. A parent’s constitutional right to the 
care and custody of their child cannot be extinguished merely because 
the trial court has entered an internally coherent order if that order is 
devoid of the findings necessary to justify the exercise of the trial court’s 
authority. In this case, although the findings of fact contained in the trial 
court’s order are not mutually contradictory, they are also not sufficient 
to sustain its ultimate legal conclusion. 


At most, the findings of fact in this case support the conclusion of 
law that respondent-mother failed to maintain an active relationship with 
her child. The findings of fact do not support the conclusion that her 
purported abandonment was willful. Abandonment alone—as opposed 
to willful abandonment—is not a statutorily enumerated ground for ter- 
minating parental rights. See N.C.G.S. § 7B-1111(a). This distinction is 
no mere technicality. It is necessary to assure adequate protection for a 
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parent’s “fundamental liberty interest.” In re Montgomery, 311 N.C. 101, 
106 (1984) (quoting Santosky v. Kramer, 455 U.S. 745, 758-59 (1982)). 


We have consistently enforced the requirement that a trial court 
make findings addressing willfulness. For example, we recently vacated 
an order which contained findings indicating that the respondent-father 
“had not had any contact with [the juvenile or the juvenile’s guardian], 
had not visited with [the juvenile], had not provided any financial sup- 
port for [the juvenile], and had not sent any cards, gifts, or tokens of 
affection to [the juvenile]” but which did not contain “any findings 
of fact concerning respondent-father’s ability to visit with [the juvenile], 
to contact [the guardian] or [the juvenile], or to pay support during the 
relevant time period,” because the order “fail[ed] to adequately ad- 
dress the extent to which respondent-father’s acts or omissions were 
willful.” In re N.D.A., 373 N.C. at 78-79. The majority’s unwillingness 
to do the same here is inconsistent with our precedents and disregards 
a “fundamental right” of “critical[ ] importan[ce].” In re A.K., 360 N.C. 
449, 457 (2006). 


Having concluded that the trial court’s findings of fact do not support 
the conclusion that respondent-mother willfully abandoned Sue, I would 
reach the trial court’s determination that a ground existed to terminate 
respondent-mother’s parental rights under N.C.G.S. § 7B-1111(a)(4) 
for failure to pay support. Here, the trial court’s findings of fact do not 
support the legal conclusion that this ground for termination was estab- 
lished. A trial court is not entitled to find the existence of this ground for 
termination unless the record reflects that the petitioner is one of the ju- 
venile’s parents, there is an order requiring the payment of support, and 
the support order was “enforceable during the year before the termina- 
tion petition was filed.” In re C.L.H., 2021-NCSC-1 § 138 (2021) (cleaned 
up). A careful review of the record establishes that neither petitioner 
was one of the juvenile’s parents. In addition, the record is devoid of 
any evidence tending to show that either parent was under an order to 
pay support to petitioners at any time, and it is devoid of evidence that 
respondent-mother “willfully failed without justification to pay for the 
care, support, and education of the juvenile.” N.C.G.S. § 7B-1111(a)(4) 
(emphasis added). As a result, the trial court erred by terminating 
respondent-mother’s rights pursuant to N.C.G.S. § 7B-1111(a)(4). 


Because its findings do not establish the existence of every element 
of the two grounds asserted to justify terminating respondent-mother’s 
parental rights, the trial court has failed to properly find that petitioners 
have met their burden of “prov[ing] the facts justifying the termination 
by clear and convincing evidence.” N.C.G.S. § 7B-1111(b). As the major- 
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ity aptly explains in reversing the order terminating respondent-father’s 
parental rights, “[w]ithout a finding of willfulness sufficiently supported 
by the evidence, the trial court’s conclusion of law that the ground for 
termination pursuant to N.C.G.S. § 7B-1111(a)(7) exists cannot stand.” 
In addition, the trial court’s findings do not support the conclusion that 
the requirements for terminating parental rights pursuant to N.C.G.S. 
§ 7B-1111(a)(4) have been met. Under these circumstances, our obliga- 
tion is to reverse the trial court’s insufficient order, not to create facts 
to fill in its deficiencies. As a result, I would reverse the trial court’s 
order with respect to respondent-mother and remand this case to the 
District Court, Cleveland County, for further proceedings not incon- 
sistent with this dissenting opinion, including the entry of a new order 
containing adequate findings of fact addressing the issue of whether 
respondent-mother willfully abandoned the juvenile. Therefore, I re- 
spectfully dissent from the portion of the majority opinion affirming the 
termination of respondent-mother’s parental rights. 


Justice ERVIN joins in this opinion concurring in part and dissenting 
in part. 


IN THE MATTER OF Z.G.J. 


No. 339A20 
Filed 27 August 2021 


1. Termination of Parental Rights—subject matter jurisdiction— 

standing—petition filed by department of social services 
The trial court had subject matter jurisdiction to terminate a 
mother’s parental rights where the county department of social ser- 
vices (DSS) had standing to file the termination petition because it 
had been given custody of the child by a court of competent jurisdic- 
tion (N.C.G.S. § 7B-1103(a)). The social worker’s testimony that she 
was the petitioner, when considered in context, did not mean that 

the petition was filed in the social worker’s individual capacity. 


2. Termination of Parental Rights—adjudication evidence—suf- 
ficiency—adoption of allegations in petition—oral testimony 
The trial court did not err, in determining whether grounds 
existed to terminate a mother’s parental rights, when it relied on 

a social worker's oral testimony that adopted the allegations in the 
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termination petition. In so doing, the trial court did not improperly 
rely on the petition itself as the only adjudication evidence. 


Termination of Parental Rights—grounds for termination— 
neglect—failure to make reasonable progress—dependency— 
determinative time period 

The trial court erred in concluding that a mother’s parental 
rights were subject to termination on the grounds of neglect, failure 
to make reasonable progress, and dependency where the trial court 
relied solely on evidence of circumstances existing more than a year 
before the hearing—a social worker’s oral testimony adopting the 
allegations in the termination petition—in making its factual find- 
ings. There was no evidence from the determinative time period for 
each of the grounds for termination, and evidence presented during 
the disposition hearing could not cure the error. 


Termination of Parental Rights—grounds for termination— 
failure to pay a reasonable portion of the cost of care—suf- 
ficiency of findings—determinative time period 

The trial court erred in concluding that a mother’s parental 
rights were subject to termination on the grounds of failure to pay a 
reasonable portion of the cost of care where the court’s findings did 
not specifically address the six-month period immediately preced- 
ing the filing of the termination petition. 


Justice BARRINGER concurring in part and dissenting in part. 


Chief Justice NEWBY and Justice BERGER join in this concurring in 


part and dissenting in part opinion. 


Appeal pursuant to N.C.G.S. § 7B-1001(a1)(1) from orders entered 


on 30 April 2020 by Judge Christine Underwood in District Court, Iredell 
County. This matter was calendared in the Supreme Court on 9 June 
2021 but determined on the record and briefs without oral argument pur- 
suant to Rule 30(f) of the North Carolina Rules of Appellate Procedure. 


Lauren Vaughan for petitioner-appellee Iredell County Department 
of Social Services. 


Stephen M. Schoeberle for appellee Guardian ad Litem. 


Jeffrey L. Miller for respondent-appellant mother. 
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HUDSON, Justice. 


Respondent appeals from the trial court’s orders terminating her 
parental rights to her minor child Z.G.J. (Ann).! She raises four main 
arguments on appeal: (1) that the social worker who signed the termina- 
tion of parental rights petition lacked standing to file the petition; (2) that 
the trial court improperly relied only on the termination petition when 
assessing whether grounds existed to terminate respondent's rights; (3) 
that the trial court’s findings of fact do not support its determination that 
respondent’s parental rights were subject to termination based on ne- 
glect, willfully leaving Ann in foster care or a placement outside the 
home for more than twelve months without making reasonable progress 
toward correcting the conditions that led to her removal, willfully fail- 
ing to pay a reasonable portion of Ann’s cost of care for the six months 
preceding the filing of the petition, and dependency; and (4) that respon- 
dent received ineffective assistance from her trial counsel. After re- 
view, we conclude the trial court’s findings of fact do not support its 
conclusion that grounds for termination existed, and we reverse the 
termination orders. 


I. Background 


Petitioner Iredell County Department of Social Services (DSS) be- 
came involved with Ann’s family beginning in August 2016 after DSS 
received a Child Protective Services (CPS) report alleging that Ann’s 
parents were using a variety of drugs in front of Ann, engaging in domes- 
tic violence, and failing to supervise Ann, who was not yet two years old. 
DSS began providing services to the family but only received minimal 
cooperation with these services. 


In the ensuing months, DSS received three more CPS reports which 
included more allegations of substance abuse and domestic violence by 
Ann’s parents. The last of these reports was received on 14 February 
2017 and reflected that respondent had overdosed and was found ly- 
ing on the ground next to a vehicle where Ann was strapped into her 
car seat inside. Witnesses reported that both of Ann’s parents had been 
shooting up heroin in the back of the vehicle. Both parents were charged 
with misdemeanor child abuse. The next day, DSS filed a petition alleg- 
ing that Ann was an abused and neglected juvenile and obtained nonse- 
cure custody. 


1. A pseudonym chosen by the parties is used to protect the identity of the minor 
child and for ease of reading. 
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On 21 March 2017, the parties entered into consent adjudication and 
disposition orders. Ann was adjudicated to be abused and neglected. In 
order to remedy the issues which led to Ann’s removal, respondent was 
ordered to enter into and comply with a case plan, to cooperate with DSS 
and the guardian ad litem, to submit to substance abuse and domestic 
violence evaluations and comply with any resulting recommendations, 
to submit to random drug screens, to not use any illegal drugs and only 
use prescription medications in the manner prescribed, to not engage in 
domestic violence, and to not engage in criminal activity. Respondent 
was granted supervised visitation for two hours per week, with the op- 
portunity for additional supervised visitation in the community if she 
submitted three consecutive negative drug screens. 


The first permanency planning hearing was held on 12 September 
2017. In the order that resulted, the trial court found that respondent 
was currently in jail awaiting trial on new criminal charges involving 
drug use and theft and that she had not made any progress on her case 
plan. The court established a primary permanent plan of guardianship, 
with a secondary plan of custody with a relative. 


The next permanency planning hearing occurred on 5 December 
2017. The parties agreed to a consent order which included findings 
that respondent had been released from jail and had begun to “lay 
some groundwork” for her case plan. The primary permanent plan was 
changed to reunification with a secondary plan of adoption. 


The permanent plans remained unchanged through the 1 May 2018 
permanency planning hearing. However, in its order from that hearing, 
the trial court found that respondent had tested positive for opiates and 
that she was not making adequate progress on her case plan within a 
reasonable period of time. 


On 21 August 2018, DSS filed a petition to terminate respondent’s 
parental rights on the grounds of neglect, willfully leaving Ann in fos- 
ter care or a placement outside the home for more than twelve months 
without making reasonable progress toward correcting the conditions 
that led to her removal, willfully failing to pay a reasonable portion of 
Ann’s cost of care for the six months preceding the filing of the petition, 
and dependency. See N.C.G.S. § 7B-1111(a)(1)-(8), (6) (2019). DSS social 
worker Toia Johnson verified the petition. 


The trial court conducted a termination hearing on 24 September 
2019. During the adjudication phase, Johnson was the only witness, and 
she testified that she would adopt the allegations in the termination peti- 
tion as her testimony. There were no objections to entering the petition 
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into the record, and respondent’s counsel declined to cross-examine 
Johnson. At the conclusion of the adjudicatory phase, the trial court 
rendered its decision that grounds existed to terminate respondent's pa- 
rental rights. The case then proceeded to the dispositional phase. 


Respondent did not arrive until midway through the disposition 
hearing. She was permitted to testify and recounted some of her prog- 
ress, including her plan to enter into an in-patient substance abuse treat- 
ment program. On cross-examination, respondent admitted that she was 
addicted to heroin and that she had failed to satisfy many of the condi- 
tions of her case plan. After hearing the evidence and the arguments 
of counsel, the trial court rendered its determination that termination of 
respondent’s parental rights was in Ann’s best interest. 


On 30 April 2020, the trial court entered two written orders termi- 
nating respondent’s parental rights to Ann.” In its adjudication order, the 
court concluded that all four grounds for termination alleged by DSS ex- 
isted, and in its disposition order, the court concluded that termination 
was in Ann’s best interests. Respondent appeals. 


II. Standing 


[1] Respondent’s first argument is that the trial court lacked subject 
matter jurisdiction to terminate her parental rights because the termi- 
nation petition was not filed by a party with standing. “Standing is a 
necessary prerequisite to a court’s proper exercise of subject matter ju- 
risdiction.” In re A.S.M.R., 375 N.C. 539, 542 (2020) (cleaned up). 


The existence of subject matter jurisdiction is a mat- 
ter of law and cannot be conferred upon a court by 
consent. A court’s lack of subject matter jurisdiction 
is not waivable and can be raised at any time, includ- 
ing for the first time upon appeal. We review ques- 
tions of law de novo. 


In re N.P.,, 376 N.C. 729, 2021-NCSC-11, 7 5 (cleaned up). “This Court 
presumes the trial court has properly exercised jurisdiction unless the 
party challenging jurisdiction meets its burden of showing otherwise.” 
In re L.T., 374 N.C. 567, 569 (2020). 


To have standing to file a termination of parental rights case, a peti- 
tioner or movant must fall within one of the seven categories set out in 


2. The trial court’s orders also terminated the parental rights of Ann’s father, but he 
did not appeal the orders and is therefore not a party to this appeal. 
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N.C.G.S. § 7B-1103 (2019). Further, N.C.G.S. § 7B-1104 requires the peti- 
tion or motion initiating a termination action to include “facts sufficient 
to identify the petitioner or movant as one authorized by G.S. 7B-1103 to 
file a petition or motion.” N.C.G.S. § 7B-1104(2) (2019). 


Section 7B-1103(a)(8) authorizes a termination petition to be filed 
by “[a]ny county department of social services, consolidated county hu- 
man services agency, or licensed child-placing agency to whom custody 
of the juvenile has been given by a court of competent jurisdiction.” The 
termination petition in this case alleged standing based on this provision: 


The petitioner is Toia Johnson, a social worker 
employed by the Iredell County Department of 
Social Services, whose address is Post Office Box 
1146 / 549 Eastside Drive, Statesville, North Carolina 
28687[.] The petitioner qualifies to bring this Petition 
to Terminate Parental Rights under N.C. Gen. Stat. 
§7B-1103(a)(8), as the Iredell County Department of 
Social Services has been given custody of the above- 
referenced juvenile by a court of competent juris- 
diction, as set forth in the order attached hereto as 
“Exhibit #1” and incorporated herein by reference. 


Johnson also executed a sworn verification of the petition, in which 
she identified herself as “Social Worker Iredell County Dept. of 
Social Services.” 


Respondent does not dispute that DSS had been given custody of 
Ann by a court of competent jurisdiction at the time the termination pe- 
tition was filed. Instead, she argues that since “Ms. Johnson stated under 
oath that she was the petitioner in this matter[,]” the petition must have 
been filed in Johnson’s individual capacity. As an individual, Johnson did 
not satisfy any of the categories in N.C.G.S. § 7B-1103(a) that provide 
standing to file a termination petition. Respondent contends the termi- 
nation orders should therefore be vacated. 


Respondent provides an untenable interpretation of Johnson's veri- 
fied allegation describing the basis of her standing to file the termination 
petition. Her interpretation necessarily ignores the portions of the al- 
legation where Johnson explicitly identified herself as “a social worker 
employed by the Iredell County Department of Social Services,” where 
Johnson listed her address as that of DSS, and where Johnson alleged 
she had standing to file the petition under N.C.G.S. § 7B-1103(a)(8), 
which applies only to certain organizations such as departments of so- 
cial services. Considering this additional context, the logical conclusion 
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is that Johnson filed the termination petition in her capacity as a repre- 
sentative of DSS. Since it is clear from the record that the termination 
petition was filed by DSS, an organization with standing under N.C.G.S. 
§ 7B-1103(a)(8), respondent cannot meet her burden of showing that the 
trial court lacked subject matter jurisdiction to consider and rule upon 
the petition to terminate her parental rights. 


III. Evidence Supporting Grounds for Termination 


Respondent next raises a series of arguments regarding the evi- 
dence supporting the trial court’s adjudication of grounds for termina- 
tion. She contends that Johnson’s oral adoption of the allegations from 
the termination petition resulted in the trial court improperly relying 
on the petition itself as the only adjudication evidence. Respondent 
further argues that the trial court’s findings, to the extent they were 
supported by competent evidence, failed to support the existence of 
any of the four grounds for termination. 


A. Adjudication Evidence Presented by DSS 


[2] As part of any termination of parental rights proceeding, the trial 
court must adjudicate the existence of any of the grounds for termina- 
tion alleged in the petition. At the adjudication hearing, the trial court 
must “take evidence [and] find the facts” necessary to support its deter- 
mination of whether the alleged grounds for termination exist. N.C.G.S. 
§ 7B-1109(e) (2019). “At the adjudicatory stage, the petitioner bears the 
burden of proving by ‘clear, cogent, and convincing evidence’ the exis- 
tence of one or more grounds for termination under section 7B-1111(a) 
of the General Statutes.” In re A.U.D., 373 N.C. 3, 5-6 (2019). 


The adjudication hearing in this case was brief. Johnson was called 
to the stand, and the DSS attorney began his direct examination: 


Q. Ms. Johnson, would you please state your name 
for the Court? 


A. Toia Johnson, former foster care social worker. 
Q. And were you in fact the social worker for [Ann]? 
A. Yes, I was. 


Q. And up to the filing of the petition, were you the 
social worker for [Ann]? 


A. Yes, I was. 
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Q. And did you in fact sign a verification for the peti- 
tion that was filed in this matter? 


A. Yes, I did. 


Q. And being that you’ve already signed a verification, 
have you in fact reviewed the contents of the juvenile 
petition to terminate parental rights— 


A. Yes, I have. 


Q. — for this child? And after reviewing the contents, 
are you Satisfied that the contents are true and accu- 
rate to the best of your knowledge? 


A. Yes, they are. 


Q. Would you adopt those contents as your testimony 
for today? 


A. Yes, I would. 


The DSS attorney then offered the petition into the record, and it was admit- 
ted without objection. The attorney next had Johnson verify the informa- 
tion in Ann’s birth certificate before ending his questioning. Neither the 
trial court nor the other parties asked Johnson any further questions. 


Respondent contends that DSS’s proffer of evidence amounted to 
submitting the allegations from its verified petition as its only adjudi- 
cation evidence. She notes that the Court of Appeals has repeatedly 
reversed juvenile orders that were based solely on documentary evi- 
dence and argues we should reach the same result here. See, e.g., Thrift 
v. Buncombe County DSS, 137 N.C. App. 559, 562-64 (2000) (reversing 
a neglect adjudication that was based only on the verified allegations in 
the juvenile petition); In re A.M., 192 N.C. App. 538, 542 (2008) (revers- 
ing a termination of parental rights order that was based “solely on the 
written reports of DSS and the guardian ad litem, prior court orders, and 
oral arguments by the attorneys involved in the case”); In re N.G., 195 
N.C. App. 113, 118 (2009) (reversing a termination order where DSS of- 
fered only a court report as evidence and “presented no oral testimony 
to carry its burden of proof”). 


Respondent’s argument ignores the salient difference between the 
above Court of Appeals’ cases and this case: here, DSS offered live wit- 
ness testimony. The lack of oral testimony was a determinative factor in 
the prior Court of Appeals’ holdings cited by respondent. As the court 
explained in In re A.M: 
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In the case sub judice, the trial court entered an order 
based solely on the written reports of DSS and the 
guardian ad litem, prior court orders, and oral argu- 
ments by the attorneys involved in the case. DSS did 
not present any witnesses for testimony, and the trial 
court did not examine any witnesses. We conclude, 
therefore, that the trial court failed to hold a proper, 
independent termination hearing. Consideration of 
written reports, prior court orders, and the attorney’s 
oral arguments was proper; however, in addition the 
trial court needed some oral testimony. See [N.C.G.S.] 
§ 1A-1, Rule 43(a). However, this opinion should not 
be construed as requiring extensive oral testimony. 
We note that the trial courts may continue to rely 
upon properly admitted reports or other documen- 
tary evidence and prior orders, as long as a witness 
or witnesses are sworn or affirmed and tendered to 
give testimony. 


In re A.M., 192. N.C. App. at 542. 


In this case, DSS called Johnson as a witness and tendered her to 
give testimony. While Johnson’s testimony was not extensive, she orally 
reaffirmed, under oath, all of the allegations from the termination peti- 
tion. Respondent was given the opportunity to cross-examine Johnson 
with respect to any of these allegations, and she declined to do so. In 
light of Johnson’s testimony, the trial court conducted a proper adjudi- 
cation hearing in accordance with N.C.G.S. § 7B-1109(e), and it did not 
err by relying on Johnson’s testimony adopting the allegations in the 
termination petition when it entered its adjudication order. 


B. Grounds for Termination 


Respondent also contends that the trial court’s findings of fact did 
not support its conclusions of law that four grounds for termination ex- 
isted. Ultimately, we conclude that errors related to each of the four 
grounds require reversal. 


When reviewing the trial court’s adjudication of grounds for ter- 
mination, we examine whether the court’s findings of fact “are sup- 
ported by clear, cogent and convincing evidence and [whether] the 
findings support the conclusions of law.” In re E.H.P., 372 N.C. 388, 
392 (2019) (quoting In re Montgomery, 311 N.C. 101, 111 (1984)). Any 
unchallenged findings are “deemed supported by competent evidence 
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and are binding on appeal.” In re T.N.H., 372 N.C. 403, 407 (2019). The 
trial court’s conclusions of law are reviewed de novo. In re C.B.C., 373 
N.C. 16, 19 (2019). 


1. Neglect 


[8] The first ground for termination found by the trial court was neglect 
under N.C.G.S. § 7B-1111(a)(1). This subsection allows for parental 
rights to be terminated if the trial court finds that the parent has neglect- 
ed their child to such an extent that the child fits the statutory definition 
of a “neglected juvenile.” N.C.G.S. § 7B-1111(a)(1) (2019). A neglected 
juvenile is defined, in relevant part, as a juvenile “whose parent, guard- 
ian, custodian, or caretaker does not provide proper care, supervision, 
or discipline; . . . or who lives in an environment injurious to the juve- 
nile’s welfare[.]” N.C.G.S. § 7B-101(15) (2019). 


Termination of parental rights based upon this statu- 
tory ground requires a showing of neglect at the time 
of the termination hearing or, if the child has been 
separated from the parent for a long period of time, 
there must be a showing of a likelihood of future 
neglect by the parent. When determining whether 
such future neglect is likely, the district court must 
consider evidence of changed circumstances occur- 
ring between the period of past neglect and the time 
of the termination hearing. 


In ve R.L.D., 375 N.C. 838, 841 (2020) (cleaned up). 


In its termination order, the trial court concluded that the neglect 
ground existed because there was a likelihood of future neglect if Ann 
were returned to respondent’s care. It is well established that when de- 
ciding whether future neglect is likely, “[t]he determinative factors must 
be the best interests of the child and the fitness of the parent to care for 
the child at the time of the termination proceeding.” In re Ballard, 311 
N.C. 708, 715 (1984). 


However, the only evidence offered by DSS at adjudication was 
Johnson’s testimony adopting the termination petition, which was filed 
on 21 August 2018. The termination hearing did not occur until more 
than thirteen months later, on 24 September 2019. Thus, the allegations 
in the petition do not shed any light on respondent’s fitness to care for 
Ann at the time of the termination hearing, and the trial court erred by 
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relying on the stale information in the petition as its only support for this 
ground.? See Ballard, 311 N.C. at 715. 


Both DSS and the guardian ad litem attempt to supplement the evi- 
dence presented during the adjudication hearing with respondent's tes- 
timony during the disposition hearing in order to salvage the trial court’s 
adjudication of this ground. We reject this attempt, as we have previ- 
ously held that dispositional evidence cannot be used to support the 
trial court’s adjudicatory determinations. See In re Z.J.W., 376 N.C. 760, 
2021-NCSC-13, { 17 (“In the event that the trial court relied upon this dis- 
positional evidence as support for its adjudicatory finding[,] ... we agree 
with longstanding Court of Appeals precedent that it was error to do 
so.”). Respondent’s testimony in this case occurred after the trial court 
had already rendered its adjudicatory decision and moved to the disposi- 
tional phase of the hearing, and as a result, the testimony could not pro- 
vide competent evidence to support the already-rendered adjudication. 


Since there was no competent evidence from which the trial court 
could determine respondent’s fitness to care for Ann at the time of the 
adjudication hearing, the court’s conclusion that “the probability of rep- 
etition of neglect is high should the minor child be returned to the care 
of” respondent is unsupported. Accordingly, the trial court’s adjudica- 
tion of the neglect ground must be reversed. 


2. Willful Failure to Make Reasonable Progress 


The trial court also found respondent's rights were subject to termina- 
tion under N.C.G.S. § 7B-1111(a)(2), which permits the court to terminate 
parental rights if the parent “has willfully left the juvenile in foster care or 
placement outside the home for more than 12 months without showing to 
the satisfaction of the court that reasonable progress under the circum- 
stances has been made in correcting those conditions which led to the 
removal of the juvenile.” N.C.G.S. § 7B-1111(a)(2) (2019). 


Termination under this ground requires the trial 
court to perform a two-step analysis where it must 
determine by clear, cogent, and convincing evidence 
whether (1) a child has been willfully left by the 


3. Respondent notes that, even though no evidence was admitted regarding circum- 
stances after August 2018, many of the trial court’s findings could be interpreted to 
“suggest events or facts occurring or existing after August 2018 . . . or at the time of the 
termination hearing[.]” We agree that all such findings are erroneous, and thus we disre- 
gard any finding that implicates post-petition evidence or events, as there is no competent 
evidence to support such findings. See In re J.M.J.-J., 374 N.C. 553, 559 (2020) (disregard- 
ing adjudicatory findings of fact not supported by clear, cogent, and convincing evidence). 
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parent in foster care or placement outside the home 
for over twelve months, and (2) the parent has not 
made reasonable progress under the circumstances 
to correct the conditions which led to the removal of 
the child. 


In re Z.A.M., 374 N.C. 88, 95 (2020). A parent’s reasonable progress “is 
evaluated for the duration leading up to the hearing on the motion or 
petition to terminate parental rights.” In re J.S., 374 N.C. 811, 815 (2020). 
Thus, this ground must fail for the same reason as the trial court’s adjudi- 
cation of the neglect ground. The most recent evidence of respondent’s 
progress was more than thirteen months before the termination hear- 
ing. There was no competent evidence regarding respondent’s progress 
for the period leading up to the termination hearing.4 Accordingly, we 
reverse this ground for termination as well. 


3. Dependency 


As a third ground for termination, the trial court found that respon- 
dent’s parental rights were subject to termination pursuant to N.C.G.S. 
§ 7B-1111(a)(6). That subsection permits a parent’s rights to be termi- 
nated upon a showing that (1) “the parent is incapable of providing for 
the proper care and supervision of the juvenile, such that the juvenile is 
a dependent juvenile within the meaning of G.S. 7B-101, and . . . there 
is a reasonable probability that such incapability will continue for the 
foreseeable future[,]” and (2) “the parent lacks an appropriate alterna- 
tive child care arrangement.” N.C.G.S. § 7B-1111(a)(6) (2019). Like the 
adjudication of grounds pursuant to subsections (a)(1) and (2), an ad- 
judication of dependency as a ground for termination under subsection 
(a)(6) must be based on an examination of the parent’s ability to care 
for and supervise their child at the time of the adjudication hearing. See 
In re C.L.H., 376 N.C. 614, 2021-NCSC-1, 7 12 (reversing an adjudica- 
tion under N.C.G.S. § 7B-1111(a)(6) because “the trial court made no 
finding of fact, and there was no evidence presented, that at the time of 
the termination hearing respondent suffered from any condition which 
rendered him incapable of providing proper care or supervision” to his 
child). As with the prior two grounds for termination, the only compe- 
tent evidence presented to support the dependency ground was from 
at least thirteen months prior to the hearing, and thus, there was no 
evidence presented as to respondent’s condition at the time of the termi- 


4. As with neglect, the GAL cites a portion of respondent’s dispositional testimony as 
support for this ground. We reiterate that dispositional evidence cannot be used to support 
the adjudication of termination grounds. See In re Z.J.W., 376 N.C. 760, 2021-NCSC-13, 17. 
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nation hearing. Consequently, the trial court erred by adjudicating this 
ground for termination, and the trial court’s adjudication of dependency 
is also reversed. 


4. Willful Failure to Pay a Reasonable Portion of Ann’s Cost 
of Care 


[4] Finally, the trial court found that respondent’s parental rights were 
subject to termination under subsection (a)(3), which provides: 


The juvenile has been placed in the custody of a 
county department of social services, a licensed 
child-placing agency, a child-caring institution, or 
a foster home, and the parent has for a continuous 
period of six months immediately preceding the fil- 
ing of the petition or motion willfully failed to pay a 
reasonable portion of the cost of care for the juvenile 
although physically and financially able to do so. 


N.C.G.S. § 7B-1111(a)(8) (2019). In this case, the termination petition 
was filed on 21 August 2018, and the relevant period for this ground was 
therefore 21 February through 21 August 2018. 


The trial court made the following finding with respect to this 
ground: 


Respondent Mother has been employed at times 
during this case and always remained able bodied 
however she has paid zero dollars of child support 
for [Ann] since she came into care. Zero dollars is 
not a reasonable amount of child support based on 
Respondent Mother’s actual income nor her ability to 
earn. Respondent Mother has willfully failed to pay a 
reasonable cost of care for the juvenile. 


This finding is not adequately tailored to the relevant six-month period. 
In In re K.H., we determined a similar finding failed to support an 
(a)(8) adjudication: 


In the TPR order, the trial court made factual findings 
that respondent “worked at Shoe Show as well as 
Cook Out in 2018 and has not paid any monies towards 
the cost of care for the juvenile”; that “at various 
points in time, [respondent] was employed, although 
that employment was part-time”; that “[respondent] 
is physically and financially able to pay a reasonable 
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portion of the child’s care, and thus has the ability to 
pay an amount greater than zero”; that “[respondent] 
has [not] made a significant contribution towards 
the cost of care”; and that “[t]he total cost of care for 
[Kaitlyn] through June 2018 is $14,170.35.” 


However, none of these findings—nor any others 
related to this ground for termination—address 
the specific, relevant six-month time period from 
8 February 2018 to 8 August 2018. Therefore, we con- 
clude that the trial court’s findings of fact are insuffi- 
cient to support its conclusion of law that there were 
grounds to terminate respondent’s parental rights 
under N.C.G.S. § 7B-1111(a)(8), which specifically 
requires that “the parent has for a continuous period 
of six months immediately preceding the filing of the 
petition or motion willfully failed to pay a reasonable 
portion of the cost of care for the juvenile although 
physically and financially able to do so.” N.C.G.S. 
§ 7B-1111(a)(8) (emphasis added). Accordingly, we 
reverse the trial court on this issue. 


In re K.H., 375 N.C. at 616-17 (2020). Similarly, the trial court’s finding 
in this case references respondent’s sporadic employment “at times dur- 
ing this case,” and this reference covers a period of more than eighteen 
months, from 15 February 2017, when the initial juvenile petition was 
filed, until 21 August 2018, when the termination petition was filed. The 
trial court’s finding does not specifically address the six-month period 
prior to the filing of the termination petition and therefore fails to dem- 
onstrate that respondent “has for a continuous period of six months 
immediately preceding the filing of the petition or motion willfully failed 
to pay a reasonable portion of the cost of care for the juvenile although 
physically and financially able to do so.” N.C.G.S. § 7B-1111(a)(8). 
Accordingly, this ground for termination is unsupported and must 
be reversed.® 


5. The dissent argues “the facts in In re K.H. are distinct from this case” and would 
distinguish the present case on the ground that “this case does not involve a minor parent.” 
We need not delve into the “nuances in In re K.H.,” namely that “the factual findings that 
the respondent was a minor and had lived with her child in the same foster care place- 
ment, both as minors,” to conclude those facts were irrelevant to our holding. The trial 
court’s findings were insufficient to support the conclusions of law because they failed to 
“address the specific, relevant six-month time period” required by G.S. § 7B-1111(a)(3), 
In re K.H., 375 N.C. at 616. The respondent’s status as a minor had no bearing upon the 
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IV. Conclusion 


The termination of parental rights petition was filed by DSS through 
its representative, Johnson, and DSS had standing to file a petition under 
N.C.G.S. § 7B-1103(a)(3). The trial court did not err in relying upon the 
allegations in the termination petition when making its findings of fact, 
as the petition was introduced through the testimony of Johnson and 
was subject to cross-examination. However, by relying solely on the evi- 
dence from a termination petition that was filed thirteen months prior 
to the hearing, the trial court erred by concluding grounds for termina- 
tion existed under subsections (a)(1), (2), and (6), since each of those 
grounds requires evaluating the evidence as of the time of the termi- 
nation hearing. Moreover, the trial court’s finding of fact with respect 
to subsection (a)(8) was insufficient to show that respondent willfully 
failed to pay an adequate portion of Ann’s cost of care for a continuous 
period of six months immediately preceding the filing of the termination 
petition. In light of the foregoing, the orders terminating respondent’s 
parental rights must be reversed.® Since we are reversing the termina- 
tion orders, we need not address respondent’s final argument, that she 
received ineffective assistance from her trial counsel. 


REVERSED. 
Justice BARRINGER concurring in part, dissenting in part. 


While I concur with the majority’s holdings that the termination-of- 
parental-rights petition was filed by the Iredell County Department of 
Social Services (DSS) through its representative, that DSS had standing 
to file a petition under N.C.G.S. § 7B-1103(a)(8), and that the trial court 
did not err in relying upon the allegations in the termination petition when 
making its findings of fact, I would affirm the trial court’s order terminat- 


Court’s decision to reverse, see id. at 616-17, and was, therefore, obiter dicta. See Hayes 
v. City of Wilmington, 243 N.C. 525, 537 (1956) (“Official character attaches only to those 
utterances of a court which bear directly upon the specific and limited questions which 
are presented to it for solution in the proper course of judicial proceedings. Over and 
above what is needed for the solution of these questions, its deliverances are unofficial.” 
(cleaned up)). 


6. Although respondent did not specifically challenge the trial court’s disposition 
order, that order necessarily must be reversed since the adjudication order has been re- 
versed. See N.C.G.S. § 7B-1110(a) (“After an adjudication that one or more grounds for 
terminating a parent’s rights exist, the court shall determine whether terminating the 
parent’s rights is in the juvenile’s best interest.” (emphasis added)). 
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ing respondent’s parental rights pursuant to N.C.G.S. § 7B-1111(a)(8). 
Respondent’s ineffective of assistance counsel claim is without merit, 
and the findings of facts support the trial court’s conclusion of law con- 
cerning termination under N.C.G.S. § 7B-1111(a)(8). Therefore, I re- 
spectfully concur in part and dissent in part. 


I. Background 


DSS received reports that respondent, after shooting up heroin in 
the back of a vehicle, had overdosed and was found lying on the ground 
next to a vehicle where the juvenile, Ann, was strapped into her car seat 
inside. After receiving this report, DSS filed a petition alleging that Ann 
was an abused and neglected juvenile and obtained nonsecure custody. 
On 21 March 2017, respondent consented to the adjudication and disposi- 
tional order that adjudicated Ann to be an abused and neglected juvenile. 


Over a year later, on 21 August 2018, DSS filed a verified petition 
to terminate respondent’s parental rights. DSS alleged as grounds for 
termination N.C.G.S. § 7B-1111(a)(1)-(8) and (6). On 10 October 2018, 
respondent was personally served with the summons and the petition 
to terminate respondent’s parental rights. Respondent never filed an an- 
swer or other responsive pleading. 


At the termination hearing, Toia Johnson, a former foster care so- 
cial worker for DSS, testified that she was the social worker for Ann 
up until the filing of the termination petition, that she had verified the 
termination petition, that she had reviewed the contents of the termi- 
nation petition, that the contents of the termination petition were true 
and accurate to the best of her knowledge, and that she adopted the 
allegations in the termination petition as her testimony. Then, counsel 
for DSS introduced and moved to admit the termination petition into 
evidence. Counsel for respondent informed the trial court that she had 
no objection to the admission of the termination petition into evidence. 
No other party objected to the admission, and the trial court admitted 
the termination petition into evidence. DSS informed the trial court that 
this concluded its evidence for adjudication. After hearing from the re- 
spondent parents’ trial counsel that as to the adjudication phase they 
were not tendering evidence or argument, the trial court found “by clear, 
cogent, and convincing evidence that grounds exist[ed] to terminate the 
parental rights of the [r]Jespondent [p]arents, specifically as alleged in 
the petition to terminate parental rights.” 


The trial court then ordered that the matter proceed to disposition. 
At the disposition stage of the termination hearing, the trial court heard 
the evidence, including respondent’s testimony in which she admitted 


q 40 
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that she was addicted to heroin, that she had failed to satisfy many of 
the conditions of her case plan, and that she was and had been con- 
tinuously employed except for the brief time she spent in the county 
jail before making bond. Then, the trial court heard the arguments of 
counsel, including from respondent’s trial counsel. Upon the conclusion 
of counsels’ arguments, the trial court orally made findings of fact to be 
supplemented by a written order, concluded that termination was in the 
best interest of Ann, and terminated the rights of respondent to Ann.! 


The trial court then signed written orders consistent with its oral 
holdings addressing adjudication and disposition. Respondent appealed. 


II. Ineffective Assistance of Counsel 


Respondent contends that she was denied the effective assistance 
of counsel because her trial counsel “failed to object to the introduc- 
tion of the [termination] petition as evidence [at] the termination|-]of[-] 
parental[-|rights [hearing].” 


Parents have a right to counsel in all proceedings ded- 
icated to the termination of parental rights. Counsel 
necessarily must provide effective assistance, as the 
alternative would render any statutory right to coun- 
sel potentially meaningless. To prevail on a claim of 
ineffective assistance of counsel, respondent must 
show that counsel’s performance was deficient and 
the deficiency was so serious as to deprive him of a 
fair hearing. To make the latter showing, the respon- 
dent must prove that there is a reasonable probability 
that, but for counsel’s errors, there would have been 
a different result in the proceedings. 


In re G.G.M., 377 N.C. 29, 2021-NCSC-25, § 35 (cleaned up). 


Respondent alleges that the termination petition was inadmissible be- 
cause a party may not introduce and have admitted into evidence its own 
pleading. Respondent also claims prejudice, asserting that the termination 
petition was the only evidence supporting the trial court’s adjudication. 


Respondent’s argument of ineffective assistance of counsel fails to 
show that “there is a reasonable probability that, but for counsel’s er- 


1. The trial court’s orders also terminated the parental rights of Ann’s father, but he 
did not appeal the orders and is therefore not a party to this appeal. 
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rors, there would have been a different result in the proceedings.” In re 
G.G.M., { 35. Here, Johnson, who verified the termination petition, testi- 
fied. She testified that the contents of the termination petition were true 
and accurate to the best of her knowledge and adopted the allegations 
in the termination petition as her testimony. Johnson’s testimony pro- 
vides the same support for the trial court’s adjudication as the admis- 
sion of the termination petition, and respondent has not argued or shown 
Johnson’s testimony to be improper. Therefore, respondent has failed 
to carry her burden to show that she received ineffective assistance 
of counsel. 


III. Grounds for Termination 


Respondent presents arguments for each of the grounds found by 
the trial court as a basis for termination of respondent’s parental rights 
to Ann. However, as competent evidence supports the findings of fact, 
and the findings of fact support the trial court’s conclusion of law for 
termination of respondent’s parental rights to Ann pursuant to N.C.G.S. 
§ 7B-1111(a)(8), I would affirm the termination-of-parental-rights order 
on this ground. To terminate parental rights, a finding of only one ground 
is necessary. N.C.G.S. § 7B-1111(a) (2019); see also In re A.R.A., 373 N.C. 
190, 194 (2019). Thus, respondent’s remaining arguments concerning the 
other grounds need not be addressed. 


When reviewing a trial court’s adjudication under N.C.G.S. § 7B-1111, 
this Court “determine[s] whether the findings are supported by clear, 
cogent and convincing evidence and the findings support the conclu- 
sions of law.” In re Montgomery, 311 N.C. 101, 111 (1984). “The trial 
court’s conclusions of law are reviewable de novo on appeal.” In re 
C.B.C., 373 N.C. 16, 19 (2019). “Findings of fact not challenged by re- 
spondent are deemed supported by competent evidence and are bind- 
ing on appeal.” In re T.N.H., 372 N.C. 403, 407 (2019) (citing Koufman 
v. Koufman, 330 N.C. 93, 97 (1991)). 


Subsection 7B-1111(a)(8) of the General Statutes of North Carolina 
provides that a trial court may terminate the parental rights upon con- 
cluding that 


[t]he juvenile has been placed in the custody of a 
county department of social services, a licensed 
child-placing agency, a child-caring institution, or 
a foster home, and the parent has for a continuous 
period of six months immediately preceding the fil- 
ing of the petition or motion willfully failed to pay a 
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reasonable portion of the cost of care for the juvenile 
although physically and financially able to do so. 


N.C.G.S. § 7B-1111(a)(3). “[I]rrespective of the parent’s wealth or pov- 
erty,” a parent is required “to pay a reasonable portion of the child’s fos- 
ter care costs.” In re Clark, 303 N.C. 592, 604 (1981). “A parent is required 
to pay that portion of the cost of foster care for the child that is fair, just 
and equitable based upon the parent’s ability or means to pay.” Id. 


Respondent first challenges finding of fact 24 as “insufficient on 
its face,” stating that the last sentence is a conclusion of law, the term 
“child support” rather than “foster care” is used, and there is no men- 
tion of the six-month period preceding the filing of the termination-of- 
parental-rights petition. Second, respondent alleges that there is no 
evidence of a child support order, respondent’s actual income, the dates 
of respondent’s employment, or her place of employment or earnings 
during the six-month period preceding the filing of the termination-of- 
parental-rights petition. 


Respondent’s challenges are misplaced. This Court reviews findings 
of fact to determine whether they are supported by clear, cogent, and 
convincing evidence, and if they are, the findings of fact of the trial court 
are deemed conclusive. In re J.A.M., 370 N.C. 464, 466-67 (2018) (per 
curiam) (reversing the Court of Appeals decision for misapplying the 
standard of review for challenged findings of fact). Appellate courts “are 
bound by the trial courts’ findings of fact where there is some evidence 
to support those findings, even though the evidence might sustain find- 
ings to the contrary.” In re Montgomery, 311 N.C. at 110-11. 


Respondent’s arguments do not dispute the sufficiency of the evi- 
dence for what the trial court found as facts. In paragraph 24 of the order 
on adjudication of the termination-of-parental-rights hearing, the trial 
court found by clear, cogent, and convincing evidence the following: 


Respondent [m]Jother has been employed at times 
during this case and always remained able bodied 
however she has paid zero dollars of child support 
for [Ann] since she came into care. Zero dollars is 
not a reasonable amount of child support based upon 
[r]espondent [m]other’s actual income [ Jor her abil- 
ity to earn. Respondent [m]Jother has willfully failed 
to pay a reasonable cost of care for the juvenile. 


Respondent correctly observes that the trial court used the term 
“child support” but does not dispute the evidentiary basis for the finding 
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that respondent paid “zero dollars of child support.” Respondent also 
correctly observes that the findings of fact do not refer to the relevant 
six-month period applicable to N.C.G.S. § 7B-1111(a)(8) but does not 
dispute the evidentiary basis for the finding that respondent “has paid 
zero dollars of child support for [Ann] since she came into care.” 


Additionally, respondent complains that there is no evidence of a 
court order requiring child support payments or a child support order 
and no evidence of respondent’s numerical amount of income, place of 
employment, or dates of employment, during the relevant six-month pe- 
riod or otherwise. However, because the trial court did not find there was 
a court order or child support order or the specific figures, places of em- 
ployment, or dates of respondent’s employment, these are not challenges 
of the trial court’s findings of fact and the evidentiary support for them. 


Contrary to respondent’s argument, it is also well established that 
“t]he determination that respondent acted ‘willfully’ is a finding of fact 
rather than a conclusion of law.” In re J.S., 374 N.C. 811, 818 (2020) (cit- 
ing Pratt v. Bishop, 257 N.C. 486, 501 (1962)). Thus, the last sentence 
of the trial court’s finding of fact, finding willfulness, is reviewed as a 
finding of fact for the sufficiency of the evidence. See id. (applying the 
appropriate standard of review to a finding of willfulness even when 
mislabeled as a conclusion of law). 


However, even if properly challenged, Johnson’s testimony adopting 
the allegations in the petition supports the findings of fact made by the 
trial court in paragraph 24. Johnson’s testimony, as also set forth in 
the verified petition concerning N.C.G.S. § 7B-1111(a)(3), was as follows: 


[t]he above-named juvenile has been placed in the 
custody of the Iredell County Department of Social 
Services and in a foster home, and the [r]espondent 
{m]other, for a continuous period of six months next 
preceding the filing of the petition, has willfully failed 
for such period to pay a reasonable portion of the 
cost of care for the juvenile although physically and 
financially able to do so. 


i. [The respondent parents had funds available to 
them to pay for services and treatments through 
respondent mother’s reported employment and 
respondent father’s disability benefits. ] 


ii. [Ann] has been placed in the custody of the 
Iredell County Department of Social Services 
and in a foster home since February 15, 2017. 
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iii. The total estimated cost of care for [Ann] from 
February 15, 2017 through July 31, 2018 is 
$24,933.84. 


iv. The [r]espondent [m]Jother has paid $0.00 in sup- 
port for the benefit of [Ann]. 


v. The [r]espondent [m]Jother is able-bodied and 
has reported being employed or searching for 
employment throughout the pendency of the 
underlying action. 


Respondent’s contention instead is best understood as arguing that 
for the reasons argued in her brief and previously summarized, the find- 
ings of fact are not sufficient to support the conclusion of law. 


This Court reviews de novo the issue of whether a 
trial court’s adjudicatory findings of fact support its 
conclusion of law that grounds existed to terminate 
parental rights pursuant to N.C.G.S. § 7B-1111(a). 
Under a de novo review, the court considers the mat- 
ter anew and freely substitutes its own judgment for 
that of the trial court. 


In re TM.L., 377 N.C. 369, 2021-NCSC-55, {| 15 (cleaned up). 


This Court has already held that “[t]he absence of a court order, 
notice, or knowledge of a requirement to pay support is not a defense 
to a parent’s obligation to pay reasonable costs, because parents have 
an inherent duty to support their children.” In re S.E., 373 N.C. 360, 366 
(2020). Thus, the absence of a finding regarding a court order or child 
support order does not defeat a conclusion of law pursuant to N.C.G.S. 
§ 7B-1111(a)(8). 


Further, the use of the term “child support” is not confusing or inap- 
propriate in the context presented in this termination-of-parental-rights 
order. While the trial court could have used the term “cost of foster care,” 
we understand what the trial court found when it used the term “child 
support” in its finding of fact. See generally N.C.G.S. § 7B-1111(a)(8) 
(establishing that “willfully fail[ing] to pay a reasonable portion of the 
cost of care for the juvenile” is a ground for terminating parental rights). 


Finally, as the majority cites, this Court in one case, In re K.H., 375 
N.C. 610 (2020) concluded that “the findings of fact [were] insufficient to 
support [the trial court’s] conclusion of law that there were grounds to 
terminate respondent’s parental rights under N.C.G.S. § 7B-1111(a)(8)” 
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because “none of these findings . . . address the specific, relevant 
six-month time period from 8 February 2018 to 8 August 2018.” Id. at 
617. However, the facts in In re K.H. are distinct from this case. This 
Court summarized the facts in In re K.H. as follows: 


In 2017 a sixteen-year-old mother and her nine- 
month-old baby were taken into custody by the 
Cabarrus County Department of Social Services 
(DSS) and placed in the same foster home. After six 
months together, the child was moved to a different 
foster home apart from her mother. Less than eight 
months later, DSS filed a motion to terminate respon- 
dent-mother’s parental rights to her child. 


Id. at 611. 


One of the grounds for termination was N.C.G.S. § 7B-1111(a)(8). 
Id. at 612. In that matter, “the relevant six-month period of time during 
which the trial court [had to] determine whether respondent was able to 
pay a reasonable portion of the cost of [the child’s] care but failed to do 
so was from 8 February 2018 to 8 August 2018.” Jd. at 616. The trial court 
had found that 


respondent worked at Shoe Show as well as Cook 
Out in 2018 and has not paid any monies towards the 
cost of care for the juvenile; that at various points 
in time, respondent was employed, although that 
employment was part-time; that respondent is physi- 
cally and financially able to pay a reasonable portion 
of the child’s care, and thus has the ability to pay an 
amount greater than zero; that respondent has not 
made a significant contribution towards the cost of 
care; and that the total cost of care for [the juvenile] 
through June 2018 is $14,170.35. 


Id. at 616-17 (cleaned up). 


The trial court in K.H. had also found that the respondent was a 
minor when the juvenile proceeding was initiated, that the respondent 
lived with her child in the same foster care placement, both as minors 
for a period in 2017 and in 2018, and that respondent turned eighteen 
years old only weeks before the termination hearing. 


In contrast, as reflected in the trial court’s findings of facts, this case 
does not involve a minor parent. Thus, the nuances of In re K.H.—the 
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factual findings that the respondent was a minor and had lived with her 
child in the same foster care placement, both as minors—are not before 
this Court. While the majority dismisses these factual findings as not de- 
terminative to this Court’s holding in In re K.H., construing the decision 
to not turn on these factual findings leads to an absurd result: findings by 
a trial court that a respondent, despite having the ability to pay cost of 
care, “has not paid any monies towards the cost of care for the juvenile” 
fails to satisfy N.C.G.S. § 7B-1111(a)(8). Inherently, a finding that a re- 
spondent has never paid monies for the cost of care would encompasses 
“[the] period of six months immediately preceding the filing of the peti- 
tion or motion.” N.C.G.S. § 7B-1111(a)(8). Thus, the findings of fact do 
“address the specific, relevant six-month time period from 8 February 
2018 to 8 August 2018.” In re K.H., 375 N.C. at 617. 


In this matter, the finding of fact that respondent had “always re- 
mained able bodied however she has paid zero dollars of child support 
for [Ann] since she came into care” covers the relevant six-month period. 
The trial court further found that the amount of zero was “not a reason- 
able amount of child support based upon [r]espondent-[m]other’s actual 
income [ Jor her ability to earn” and that she “willfully failed to pay.” 
While the trial court does not precisely name the relevant six-month pe- 
riod, nothing in N.C.G.S. § 7B-1111(a)(8) requires an express reference 
where the plain language and context of the trial court’s findings of fact 
address and encompass the relevant six-month period. This Court has 
recognized this principle in In re L.M.T., 367 N.C. 165 (2013) and In re 
H.A.J., 377 N.C. 43, 2021-NCSC-26. A trial court’s findings of fact need to 
“address the necessary statutory factors” but need not use “the precise 
statutory language.” In re H.A.J., J 16 (addressing sufficiency of findings 
to satisfy N.C.G.S. § 7B-906.2(d)); see also In re L.M.T., 367 N.C. at 168 (ad- 
dressing sufficiency of findings to satisfy former N.C.G.S. § 7B-507(b)(1) 
(2011)); of. In re K.R.C., 374 N.C. 849, 861 n.7 (2020) (“Because the or- 
der sub judice lacks any ultimate findings addressing the gravamen of 
N.C.G.S. § 7B-1111(a), we need not consider the degree to which our 
holding in In re L.M.T. applies to an adjudicatory order entered pursu- 
ant to N.C.G.S. §§ 7B-1109(e) and -1110(c).”). 


Thus, exercising judgment anew, the binding findings of fact support 
the trial court’s conclusion of law pursuant to N.C.G.S. § 7B-1111(a)(8). 
As respondent has not challenged the best interest determination, the 
termination of respondent’s parental rights to Ann should be affirmed on 
the ground of N.C.G.S. § 7B-1111(a)(8). 
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IV. Conclusion 


1 63 For the foregoing reasons, the decision of the trial court should 
be upheld on the ground for termination of N.C.G.S. § 7B-1111(a)(8). 
Accordingly, I respectfully dissent. 


Chief Justice NEWBY and Justice BERGER join in this concurring in 
part and dissenting in part opinion. 
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Termination of Parental Rights—bifurcated hearing—adju- 
dication phase—evidence of reasonable progress—necessary 
only up to adjudication 

Where the trial court agreed to hold a bifurcated termination of 
parental rights hearing and the adjudication and disposition hear- 
ings were held several months apart, the court was not required, 
for purposes of the ground of failure to make reasonable progress 
(N.C.G.S. § 7B-1111(a)(2)), to make findings regarding respondent- 
mother’s progress on her case plan in the several months between 
the two hearings. Since the court concluded the adjudication phase 
at the end of the first hearing date when it found that grounds for 
termination had been established, it was respondent’s obligation 
to move to reopen the adjudication phase if she wanted to present 
additional adjudication evidence at the later hearing date before the 
court began the dispositional phase. 


Termination of Parental Rights—grounds for termination— 
failure to make reasonable progress—findings and conclu- 
sion as to mother 

The trial court properly terminated respondent-mother’s parental 
rights to her two children on the basis that she willfully failed to make 
reasonable progress to correct the conditions that led to the children’s 
removal (N.C.G.S. § 7B-1111(a)(2)) after making detailed findings, 
supported by the evidence, regarding respondent’s noncompliance or 
lack of progress with her case plan, including aspects related to her 
substance abuse, mental health, housing, and employment. The trial 
court’s determination that respondent’s progress was extremely lim- 
ited and not reasonable was amply supported by the facts. 


Termination of Parental Rights—grounds for termination— 
failure to make reasonable progress—findings and conclu- 
sion as to father 

The trial court properly terminated respondent-father’s paren- 
tal rights to his two children on the basis that his failure to make 
reasonable progress to correct the conditions that led to the chil- 
dren’s removal (N.C.G.S. § 7B-1111(a)(2)) was willful where, 
although respondent did not sign the case plan prepared for him, he 
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orally agreed to its requirements and was on notice that he needed 
to address issues with substance abuse, mental health, housing, 
employment, and parenting, as evidenced by prior orders in the case. 
Any discrepancy between findings in permanency planning orders, 
of which the trial court took judicial notice, and testimony at the 
termination hearing were for the trial court to resolve. Sufficient evi- 
dence was presented to support the court’s findings, which in turn 
supported the court’s conclusion that respondent’s lack of progress 
over twenty-seven months was grounds for termination. 


Appeal pursuant to N.C.G.S. § 7B-1001(a1)(1) from an order entered 
on 29 June 2020 by Judge William F. Brooks in District Court, Yadkin 
County. This matter was calendared for argument in the Supreme Court 
on 19 August 2021 but determined on the record and briefs without 
oral argument pursuant to Rule 30(f) of the North Carolina Rules of 
Appellate Procedure. 


James N. Freeman Jr. for petitioner-appellee Yadkin County 
Human Services Agency. 


Paul W. Freeman Jr. for appellee Guardian ad Litem. 
Christopher M. Watford for respondent-appellant father. 
David A. Perez for respondent-appellant mother. 


MORGAN, Justice. 


Respondent-mother and respondent-father (together, respondents) 
appeal from the trial court’s order terminating their respective paren- 
tal rights to the juveniles “Ben” and “John.”! Respondents challenge 
the evidentiary basis for certain findings of fact made by the trial court. 
Respondents also dispute the ability of the trial court’s findings to support 
a conclusion that grounds existed to terminate their parental rights to 
the two juveniles. Because we conclude that the evidence is sufficient 
to yield findings of fact which amply support the ground for terminating 
the parental rights of both respondent-mother and respondent-father for 
willful failure to make reasonable progress under N.C.G.S. § 7B-1111(a)(2) 
(2019), we affirm the trial court’s order terminating both respondents’ 
parental rights. 


1. We use pseudonyms to protect the juveniles’ identities and to promote ease 
of reading. 


== 
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I. Factual and Procedural Background 


On 20 January 2017, Wilkes County Department of Social Services 
(WCDSS) received a Child Protective Services (CPS) referral alleging 
that respondents were homeless, that respondents were struggling to 
provide for their two minor children Ben and John, and that Ben had 
tested positive for Subutex? at the time of his birth. An investigation 
conducted by WCDSS confirmed that the family was homeless. While 
respondent-mother and the children stayed with relatives for a brief pe- 
riod of time during the pendency of the investigation, they were asked 
to leave when burn marks were discovered in the bedroom which was 
being occupied by respondent-mother. Respondent-mother entered into 
an In-Home Family Services Agreement with WCDSS on 5 April 2017. 
Pursuant to the terms of the agreement, respondent-mother was to ob- 
tain a substance abuse assessment, to submit to random drug screens, 
and to complete parenting classes. Respondent-mother tested positive 
for the presence of methamphetamine four times between 25 January 
2017 and 12 April 2017, and she completed a substance abuse assess- 
ment which resulted in diagnoses of generalized anxiety disorder, panic 
disorder, attention-deficit/hyperactivity disorder, and amphetamine 
use disorder (severe). 


WCDSS transferred respondents’ case to Yadkin County Human 
Services Agency (YCHSA) in May 2017 after respondent-mother, Ben, and 
John began to reside with respondent-mother’s grandmother. Although 
respondent-mother attended three substance abuse counseling ses- 
sions, she missed several appointments and continued to test positive 
for methamphetamine. Also, respondent-mother attended only four of 
the ten parenting classes which she was assigned to complete. WCDSS 
and YCHSA unsuccessfully attempted to contact respondent-father on 
at least thirty-eight occasions while providing services to the family. The 
efforts of the agencies to communicate with respondent-father included 
their request of respondent-mother to ask respondent-father to contact 
the agencies, due to respondents’ contact with one another and the agen- 
cies’ ongoing inability to contact respondent-father. During the course 
of the family’s involvement with WCDSS and YCHSA, respondent-father 
did not provide care for Ben or John, contacted the children sporadi- 
cally, and failed to contact the assisting agencies. 


2. Subutex is one of many brand names for buprenorphine, a drug used to treat 
opioid use disorders by preventing withdrawal symptoms caused by cessation of opioid 
use. Buprenorphine, Substance Abuse and Mental Health Servs. Admin., https://www. 
samhsa.gov/medication-assisted-treatment/medications-counseling-related-conditions/ 
buprenorphine (May 14, 2021). 
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On 31 August 2017, respondent-mother admitted that she operated 
an automobile immediately after using methamphetamine and while 
Ben was in the vehicle, prompting YCHSA to file a juvenile petition on 
1 September 2017 alleging that both Ben and John were neglected juve- 
niles. The trial court held a hearing on the petition on 14 September 2017 
and entered an order adjudicating the children to be neglected juveniles 
on 11 October 2017. The trial court found that both respondents were 
unemployed and “ha[d] not adequately addressed the conditions that led 
to the YCHSA filing its juvenile petition.” The children were placed in 
YCHSA custody by the trial court, and the maternal great-grandmother 
of the juveniles was identified as an appropriate relative placement. 
Respondents were awarded one hour of biweekly supervised visitation 
with the children “contingent upon clean drug/alcohol screens and the 
parents not being incarcerated.” 


At the time of the ninety-day review hearing, respondent-mother was 
homeless and unemployed, but had entered into an Out-of-Home Family 
Services Agreement (OHFSA) with YCHSA on 17 October 2017 aimed 
at addressing issues of mental health, substance abuse, and parenting 
skills. Respondent-father was also homeless and claimed to be employed 
but had not provided proof of his employment. Respondent-father re- 
fused to sign an OHFSA but orally agreed to submit to substance abuse 
and mental health assessments and to complete parenting classes. The 
trial court noted that both respondents were attending visitations with 
the children, and respondents behaved appropriately during these inter- 
actions. In its review order entered on 25 January 2018, the trial court 
identified the following barriers to reunification: 


(1) [respondent-mother] is currently working through 
the requirements of her OHFSA; (2) [respondent- 
father] has not entered into an OHFSA with the 
YCHSA but needs to continue working through the 
items he orally agreed to complete; (8) the parents 
need to acquire suitable housing; and (4) one or 
both parents need to provide proof of an established 
means to support the minor children. 


The trial court held an initial permanency planning hearing on 
14 June 2018 and entered an order on 13 July 2018 in which it established 
a primary permanent plan of reunification for Ben and John with a sec- 
ondary plan of guardianship with a relative or other approved caregiv- 
er. Reunification remained the children’s primary permanent plan until 
a permanency planning order was entered on 7 March 2019, in which 
the trial court found that, despite YCHSA making reasonable efforts to 
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support a primary plan of reunification, both respondents had failed to 
“mak[e] adequate progress within a reasonable period of time” on their 
respective plans which were designed to eliminate the barriers to reuni- 
fication between the children and respondents. The trial court changed 
the primary permanent plan to guardianship with a secondary plan of 
adoption and relieved YCHSA “of any obligation to make further reason- 
able efforts to reunify the respondents with the minor children.” 


Following a permanency planning hearing on 30 May 2019, the trial 
court changed the primary permanent plan to adoption with a secondary 
plan of guardianship and ordered YCHSA to initiate termination of pa- 
rental rights proceedings. On 13 June 2019, YCHSA moved the children 
into a potential adoptive placement with licensed foster parents. YCHSA 
filed a motion to terminate respondents’ parental rights to Ben and John 
on 8 August 2019, in which the agency asserted two statutory grounds 
for termination: (1) that respondents had neglected the children and 
that there was a substantial likelihood of future neglect if the children 
were returned to their custody pursuant to N.C.G.S. § 7B-1111(a)(1); and 
(2) that respondents had willfully left the children in a placement out- 
side the home for more than twelve months without making reasonable 
progress to correct the conditions leading to their removal pursuant to 
N.C.G.S. § 7B-1111(a)(2). 


Prior to the hearing on the motion to terminate parental rights, the 
trial court granted respondent-father’s motion to bifurcate the adjudica- 
tion and disposition phases of the proceedings. The adjudicatory hear- 
ing concluded on 7 February 2020, and the trial court announced that 
it found “by clear and convincing evidence that grounds exist for the 
termination of the parental rights” of both respondents for neglect and 
failure to make reasonable progress under N.C.G.S. § 7B-1111(a)(1) 
and (2). After rendering its adjudication, the trial court elected to “go for- 
ward with the disposition phase” and heard from YCHSA’s witnesses as 
to disposition before adjourning for the day. The trial court reconvened 
the parties on the morning of 15 June 2020 to complete the disposition- 
al hearing. At the conclusion of the hearing, the trial court considered 
each of the statutory dispositional factors contained within N.C.G.S. 
§ 7B-1110(a) before concluding that it was in the best interests of both 
children to terminate the parental rights of each respondent. 


On 29 June 2020, the trial court entered its order terminating the 
parental rights of respondent-mother and respondent-father. Consistent 
with its adjudication rendered in open court on 7 February 2020, the trial 
court concluded that YCHSA had proven the existence of both of its al- 
leged grounds for termination—neglect and failure to make reasonable 
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progress—by clear, cogent, and convincing evidence. For its disposition 
under N.C.G.S. § 7B-1110(a), the trial court memorialized its conclusion 
that it was in the best interests of Ben and John that respondents’ paren- 
tal rights be terminated. Both respondents filed timely notices of appeal 
from the termination of parental rights order. 


II. Analysis 


Although respondent-mother and respondent-father filed separate 
appellate briefs, each of them challenge only the trial court’s adjudica- 
tion of grounds for terminating their respective parental rights under 
N.C.G.S. § 7B-1111(a)(1)-(2). Neither respondent contests the trial 
court’s dispositional assessment of the children’s best interests under 
N.C.G.S. § 7B-1110(a). 


We review the trial court’s adjudication under N.C.G.S. § 7B-1111(a) 


to determine whether the findings are supported by 
clear, cogent and convincing evidence and the find- 
ings support the conclusions of law. Unchallenged 
findings of fact are deemed supported by competent 
evidence and are binding on appeal. Moreover, we 
review only those findings needed to sustain the trial 
court’s adjudication. 


The issue of whether a trial court’s findings of 
fact support its conclusions of law is reviewed de 
novo. However, an adjudication of any single ground 
for terminating a parent’s rights under N.C.G.S. 
§ 7B-1111(a) will suffice to support a termination 
order. Therefore, if this Court upholds the trial 
court’s order in which it concludes that a particu- 
lar ground for termination exists, then we need not 
review any remaining grounds. 


In ve J.S., 374 N.C. 811, 814-15 (2020) (extraneity omitted). 


Because the determination of the existence of any statutory ground 
which is duly supported is sufficient to sustain a termination order, we 
elect to review the trial court’s adjudication under N.C.G.S. § 7B-1111(a)(2), 
which authorizes the termination of parental rights if “[t]he parent has 
willfully left the juvenile in foster care or placement outside the home 
for more than 12 months without showing to the satisfaction of the court 
that reasonable progress under the circumstances has been made in cor- 
recting those conditions which led to the removal of the juvenile.” This 
Court has explained that 
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a finding that a parent acted willfully for purposes 
of N.C.G.S. § 7B-1111(a)(2) does not require a show- 
ing of fault by the parent. A respondent’s prolonged 
inability to improve her situation, despite some efforts 
in that direction, will support a finding of willfulness 
regardless of her good intentions, and will support a 
finding of lack of progress sufficient to warrant termi- 
nation of parental rights under section 7B-1111(a)(2). 


In re J.S., 374 N.C. at 815 (extraneity omitted). 


The trial court placed Ben and John in YCHSA custody pursuant 
to the adjudication of neglect and resulting disposition entered on 
11 October 2017. Therefore, the children had been in a YCHSA place- 
ment outside of the parental home for nearly twenty-two months at the 
time that the motion to terminate respondents’ parental rights was filed 
in August 2019. This passage of time exceeds the twelve-month require- 
ment established in N.C.G.S. § 7B-1111(a)(2). See id. (noting that the 
juvenile must have been placed “outside the home pursuant to a court 
order for more than a year at the time the petition to terminate parental 
rights is filed.” (extraneity omitted)). In assessing the reasonableness 
of respondents’ progress in correcting the conditions which resulted in 
the removal of the children from their care, however, we consider their 
performance “for the duration leading up to the hearing on the motion or 
petition to terminate parental rights.” [d. (citation omitted). 


A. Respondent-Mother’s Appeal 
1. Findings of fact 


Respondent-mother challenges many of the trial court’s findings 
of fact, contending that they are either erroneous or otherwise unsup- 
ported by the evidence. The trial court made the following findings 
addressing respondent-mother’s progress after the children entered 
YCHSA custody: 


20. Respondent Mother entered into an Out of 
Home Family Services Agreement (hereinafter 
“Case Plan”) with YCHSA on October 17, 2017. 
The components of Respondent Mother’s Case 
Plan were: to successfully complete substance 
abuse treatment and refrain from abusing any 
substances; to undergo a psychological assess- 
ment and follow all recommendations; obtain 
and maintain stable housing and employment 
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for she [sic] and her children; complete parent- 
ing classes; and visitation with her children. 


Respondent Mother went to Ann Adams for an 
initial substance abuse assessment on January 
27, 2018. She reported that she had not used 
drugs since 09/27/2017. However, she tested pos- 
itive for Amphetamines and Methamphetamines 

. on January 27, 2018. Respondent Mother 
then cancelled or no-showed on multiple follow 
up appointments... . On April 30, 2018, Adams 
wrote YCHSA that Respondent Mother needed 
Substance Abuse Intensive Outpatient Therapy 
to address her stimulant use. As of February 4, 
2020, Respondent Mother had not returned to 
Adams for any therapy to address her addiction. 


Respondent Mother went to Daymark for a 
Comprehensive Clinical Assessment on May 
14, 2018. The diagnosis was amphetamine type 
substance abuse disorder-severe; opioid use dis- 
order severe in early remission; general anxiety 
disorder; major depressive disorder. Respondent 
Mother tested positive for amphetamines at 
the Daymark assessment on May 14, 2018. She 
was recommended to engage in their long term 
recovery group beginning on May 24, 2018. 


Respondent Mother went to Daymark for treat- 
ment in May, and some in July of 2018. She did 
not return to Daymark until the end of October, 
2018, when they made her take another assess- 
ment because of the lapse of time. She then went 
one more time on 11/07/2018, and has not been 
back to Daymark since. Respondent Mother 
failed to successfully complete the substance 
abuse treatment she was recommended to do by 
two different clinicians. 


The Respondent Mother tested positive for ille- 
gal substances or refused to screen on eight out 
of twelve screens attempted by YCHSA on her 
including testing positive for Methamphetamine 
and Amphetamine on May 21, 2019, and she 
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refused a screen on January 17, 2020, the last 
two drug screens attempted on her. 


Respondent Mother did attend a Psychological 
assessment with Chris [Sheaffer], Ph. D., Psycho- 
logist with Tri-Care, P.A., on December 19, 2017[.] 


Respondent Mother reported severe substance 
abuse including opioids and stimulants since 
prior to the birth of her first child. 


Dr. [Sheaffer] diagnosed Respondent Mother as 
having severe untreated substance abuse issues 
and indicated she needed intensive outpatient 
treatment. He also diagnosed her with general- 
ized anxiety disorder and recommended men- 
tal health treatment. Respondent Mother failed 
to follow any of the recommendations from 
Dr. [Sheaffer]. 


During the period [the juveniles] have been in 
the custody of YCHSA, Respondent Mother has 
provided proof of employment with Papa John’s 
Pizza for approximately seven weeks during 
2018. Besides that, she has not provided proof of 
any gainful employment. 


Respondent Mother has not had stable hous- 
ing. She and Respondent Father did have an 
apartment in Yadkinville with HUD assistance 
in 2018 until July, 2019, when she was taken off 
the lease. Respondent Father violated his HUD 
contract and lost the apartment in October of 
2019. Respondent Mother has refused to provide 
her current address to YCHSA. Since at least the 
beginning of May, 2020, Respondent Mother has 
lived in a motel room with Respondent Father. 


Respondent Mother did complete parenting 
classes and she did visit regularly. 


Respondent Mother never finished her substance 
abuse treatment and tested positive for illicit 
substances on a majority of the drug screens, 
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including the last ones given to her where she 
either tested positive or refused to screen, which 
the [c]lourt deems a positive screen. She has 
made no improvement on her substance abuse 
issues from the date of the initial adjudication on 
September 14, 2017, to the present. 


52. Respondent Mother took a psychological evalua- 
tion but failed to follow the recommendations. 


q 15 The trial court also made several findings of fact addressing respon- 
dents’ collective progress, as follows: 


42. Neither the Respondent Mother nor the 
Respondent Father availed themselves of the 
opportunities and services to obtain permanence 
and stability for themselves and their children. 


43. The Respondent Mother and the Respondent 
Father had the opportunity to correct the con- 
ditions that led to the removal of their children 
from their care, but the parents failed to do so. 


44. The [c]ourt finds that Respondent Parents’ 
actions were willful. 


48. The conditions which caused the children to be 
adjudicated as neglected juveniles in September, 
2017, and for which the children came into cus- 
tody for; [sic] substance abuse by the parents 
and overall instability in housing and employ- 
ment, still exist... . 


51. Both Respondent Parents have been homeless, 
living with friends or in motel rooms for the 
majority of the time the juveniles have been in 
YCHSA custody, and are currently living in a 
room in the Welborn Motel. 
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53. Though the Parents did complete parenting 
classes and have visited regularly, this is extremely 
limited progress on their case plans and not rea- 
sonable progress. 


54. The Respondent Parents did not make adequate 
progress in a reasonable time under their case plans. 


[1] We begin by addressing respondent-mother’s claim that certain 
findings of the trial court are unsupported by the evidence because the 
trial court heard evidence of her actions only up to the first day of 
the termination hearing on 7 February 2020, which failed to account 
for respondent-mother’s progress between 7 February 2020 and the 
conclusion of the dispositional hearing on 15 June 2020. Since N.C.G.S. 
§ 7B-1111(a)(2) requires an evaluation of the parent’s progress “for the 
duration leading up to the hearing on the motion or petition to terminate 
parental rights[,]” In re J.S., 374 N.C. at 815, respondent-mother contends 
that Findings of Fact 24, 27, 42, 43, 49, and 52 are erroneous inasmuch as 
YCHSA adduced “no evidence at all of what [respondent-mother] did or 
did not do... between February 7, 2020 and June 15, 2020.” 


We are not persuaded by respondent-mother’s argument. It is 
well-established that 


[t]he termination of a parent’s parental rights in a 
juvenile matter is a two-stage process consisting of 
an adjudicatory stage and a dispositional stage. See 
N.C.G.S. §[§] 7B-1109, -1110 (2019). “If during the 
adjudicatory sta[g]e, the trial court finds grounds to 
terminate parental rights under N.C.G.S. § 7B-1111(a), 
it proceeds to the dispositional stage where it must 
determine whether terminating the parent’s rights is 
in the juvenile’s best interest.” 


In re C.B., 375 N.C. 556, 559 (2020) (quoting In re J.J.B., 374 N.C. 787, 
791 (2020)). Although we have held that “a trial court is not required to 
bifurcate the hearing into two distinct stages[,]” In re S.M.M., 374 N.C. 
911, 915 (2020) (emphasis added), a trial court may exercise its discre- 
tion to hold separate adjudicatory and dispositional hearings in accor- 
dance with N.C.G.S. §§ 7B-1109 and 7B-1110. 


In this case, respondent-father moved the trial court prior to the 
termination proceedings “that this matter be bifurcated into separate 
hearings regarding the adjudication and disposition.” Hearing no 
objection, the trial court allowed the motion and announced, “It will 
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be bifurcated.” On 7 February 2020, the trial court concluded the 
adjudicatory stage of the proceedings and stated its ruling that YCHSA 
had proven the existence of grounds to terminate respondents’ parental 
rights under N.C.G.S. § 7B-1111(a)(1) and (2), before conducting a portion 
of the dispositional hearing by receiving testimony from two YCHSA 
witnesses on the issue of the children’s best interests. No objection was 
lodged concerning this procedure, notwithstanding the trial court’s earlier 
assent to respondent-father’s request to bifurcate the proceedings. 


When the parties reconvened on 15 June 2020, the trial court re- 
viewed the status of the proceedings as follows: 


When we last left, the adjudication phase had been 
completed. We did in fact complete the adjudication 
phase, and I did find that there were grounds to exist 
for the termination of parental rights. And we had 
briefly gone into the disposition phase, and I believe 
[YCHSA] had presented your evidence on disposition. 


Respondent-mother did not object to the trial court’s characterization 
of the posture of the case. Nor did respondent-mother move to reopen 
the adjudicatory stage of the hearing for additional evidence or findings. 
While it is true, as respondent-mother observes, that “the termination 
hearing was not concluded until June 15, 2020,” the transcript shows 
that the trial court concluded the adjudicatory portion of the hearing on 
7 February 2020, and it did so with the full knowledge and consent of 
the parties. 


The procedure that an adjudication under N.C.G.S. § 7B-1111(a)(2) 
requires the trial court and reviewing appellate courts to consider con- 
cerning the parent’s progress “up to the hearing” date refers to the date 
of the adjudicatory hearing in cases where the proceedings are bifur- 
cated, and necessarily precludes the requirement for the trial court to 
consider progress achieved by the parent which is made after the com- 
mencement of the proceedings. In re J.S., 374 N.C. at 815. To conclude 
otherwise would effectively bar the trial court from scheduling sequen- 
tial adjudicatory and dispositional hearings on different dates or, at a 
minimum, would require the trial court to save a portion of the adjudica- 
tory hearing for the final day of the termination proceedings in the event 
that a parent happens to produce some evidence of the parent’s claimed 
progress which was achieved between hearing dates. Such a result is 
inconsistent with the statutory framework established by N.C.G.S. 
§§ 7B-1109 and 7B-1110 and is not otherwise compelled by our case law. 
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Respondent-mother also emphasizes that there was no “order adju- 
dicating grounds for termination entered before June 29, 2020.” To the 
extent respondent-mother implies that YCHSA was obliged to prove her 
lack of reasonable progress up to the date of entry of the termination 
order, we do not agree. If such a requirement prevailed, then a movant or 
petitioner would fail to meet its burden of proof if the trial court did not 
enter its written order on the date of the hearing. Subsection 7B-1109(e) 
expressly provides the trial court a period of thirty days “following the 
completion of the termination of parental rights hearing” in which to 
enter the adjudicatory order. N.C.G.S. § 7B-1109(e) (2019). Therefore, 
N.C.G.S. § 7B-1111(a)(2) cannot be construed to require proof of the 
parent’s progress, or lack thereof, as of the order's entry date. 


If respondent-mother had wanted the trial court to receive addition- 
al evidence with regard to the adjudication phase on 15 June 2020—after 
the trial court had formally concluded the adjudicatory stage of the pro- 
ceedings and had announced its ruling on 7 February 2020—it was in- 
cumbent upon respondent-mother to move to reopen the matter for the 
presentation of new evidence. Cf. In re S.M.M., 374 N.C. at 915 (“Mere 
speculation that some facts may have changed in the eighteen months 
since the court originally heard the evidence is not sufficient to demon- 
strate that the trial court abused its discretion in denying respondent’s 
motion to reopen the evidence on remand.”). As respondent-mother did 
not move to reopen the adjudicatory stage of the proceedings, we over- 
rule her exceptions to Findings of Fact 24, 27, 42, 43, 49, and 52 to the 
extent that they are based on the absence of evidence about her prog- 
ress between 7 February 2020 and 15 June 2020. 


[2] Respondent-mother also makes individualized evidentiary challeng- 
es to anumber of the trial court’s findings. For the reasons discussed be- 
low, we conclude that respondent-mother fails to show any prejudicial 
error in the trial court’s findings of fact. 


In contesting Finding of Fact 24, respondent-mother asserts that 
the trial court heard no evidence that she “refused” a drug screen 
on 17 January 2020. YCHSA social worker Karen Wheeler testified 
that respondent-mother “was given a screen” on 17 January 2020, 
“put that screen was never returned.” When asked to confirm that 
respondent-mother “did not take the screen” requested on 17 January 
2020, Ms. Wheeler replied: “She did not take it. That’s correct.” Ms. 
Wheeler further recounted that the terms of respondent-mother’s 
OHFSA, which was admitted into evidence without objection, provid- 
ed that “[i]f [she] fails to complete a drug screen or attempts to alter a 
drug screen, the result will be recorded as a positive result.” This tes- 
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timony supports a reasonable inference on the part of the trial court 
that respondent-mother’s unexplained failure to return the drug screen 
which was given to her on 17 January 2020 amounted to a refusal to sub- 
mit to the screen. See In re J.M.J.-J., 374 N.C. 553, 560 (2020); see also 
In re T.N.H., 372 N.C. 403, 411 (2019) (recognizing trial court’s “duty to 
consider all the evidence, pass upon the credibility of the witnesses, and 
determine the reasonable inferences to be drawn from the testimony”). 


Respondent-mother challenges as “partially erroneous” the trial 
court’s Findings of Fact 27 and 52, which portray her as “fail[ing] to 
follow any of the recommendations from Dr. [Sheaffer]” in his psycho- 
logical evaluation dated 19 December 2017. In support of her assertion, 
respondent-mother submits that she completed parenting classes on 
21 December 2017 as confirmed by Ms. Wheeler’s testimony. 


We are not persuaded, however, by respondent-mother’s position. 
Dr. Sheaffer’s written evaluation, which was admitted into evidence at 
the hearing, states that respondent-mother “reported that she is cur- 
rently participating in parenting classes.” Dr. Sheaffer made treatment 
recommendations to address respondent-mother’s substance abuse and 
mental health issues. Respondent-mother does not deny the trial court’s 
finding that she had failed to comply with these recommendations at the 
time of the adjudicatory hearing on 7 February 2020. 


As for the recommendation that respondent-mother claims to have 
satisfied in contradiction of the trial court’s findings, the record reflects 
that Dr. Sheaffer “recommend|[ed] that increased caregiving responsibili- 
ties for [respondent-mother’s] children be provided to her based on con- 
tinued abstinence from substances, completion of parenting classes, and 
indication of more stable living circumstances.” We understand that this 
is not an unequivocal recommendation for respondent-mother to attend 
parenting classes, but merely a recognition on Dr. Sheaffer's part that 
respondent-mother would benefit from “increased caregiving responsibil- 
ities” so long as she accomplished certain prerequisites which included 
the completion of parenting classes. Assuming, arguendo, that Findings 
of Fact 27 and 52 erroneously fail to credit respondent-mother with sat- 
isfying one of Dr. Sheaffer’s recommendations, we conclude that such 
error, taken in context, is harmless. See In re S.M., 375 N.C. 678, 684 (2020) 
(disregarding erroneous portion of adjudicatory finding not supported by 
the evidence). Since Findings of Fact 30 and 53 fully and expressly rec- 
ognize that respondent-mother completed her parenting classes, we are 
assured that the trial court thoroughly evaluated the evidence in arriv- 
ing at its findings concerning respondent-mother’s compliance with Dr. 
Sheaffer’s recommendations. Therefore, this exception is overruled. 
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Next, respondent-mother challenges Findings of Fact 42 and 44 as 
“erroneous ... due to... vagueness.” With regard to Finding of Fact 
42, respondent-mother contends that the trial court did not explain how 
respondent-mother failed to “avail” herself of any specific “opportunities 
and services to obtain permanence and stability.” As to Finding of Fact 44, 
respondent-mother argues that the trial court failed to identify which of 
her “actions were willful.” We find respondent-mother’s claims of vague- 
ness, and her resulting parallel to commissions of error, to be unfounded. 


A review of the termination order shows that Findings of Fact 
20 through 30 particularize the requirements of respondent-mother’s 
OHFSA and describe in detail her lack of progress in addressing the sub- 
stance abuse, mental health, housing, and employment components of 
the agreement. Findings of Fact 31 through 41 provide a similar recitation 
in addressing specific details regarding respondent-father. Findings of 
Fact 42 through 44 represent the trial court’s summation of both respon- 
dents’ overall performance in pursuit of their requirements as set forth in 
findings 20 through 41. The reference to “opportunities and services” 
in Finding of Fact 42 refers to the mental health and substance abuse 
services offered to respondent-mother by YCHSA and her treatment 
providers, as well as the employment opportunity identified in Finding 
of Fact 28 and the “apartment in Yadkinville with HUD assistance” men- 
tioned in Finding of Fact 29. The extent to which respondent-mother did 
not avail herself of these opportunities and services is demonstrated by 
her failure to complete substance abuse or mental health treatment as 
depicted in Findings of Fact 21 through 23, 25, and 27; by her continued 
positive drug screens described in Finding of Fact 24; by her limited 
time span of seven weeks of employment as reflected in Finding of Fact 
28; and by her loss of subsidized housing in July 2019 “when she was 
taken off the lease” as recounted in Finding of Fact 29. 


Read in the context of Findings of Fact 24 and 28, the trial court’s de- 
termination that respondent-mother’s “actions were willful” in Finding 
of Fact 44 refers to both respondent-mother’s failure to avail herself of 
the “opportunities and services to obtain permanence and stability” rec- 
ognized in Finding of Fact 42 and her failure “to correct the conditions 
that led to the removal of the[ ] children from [her] care” as stated in 
Finding of Fact 43.2 Although respondent-mother does not challenge 


3. Respondent-mother also challenges the evidentiary basis of Finding of Fact 43 
contending that there is a dearth of information in the record regarding any progress made 
between the February 2020 adjudicatory hearing and the June 2020 dispositional hear- 
ing. As previously discussed, the trial court was under no duty to consider respondent- 
mother’s progress beyond a date “up to the hearing on the motion or petition to terminate 
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the evidentiary support for Finding of Fact 44 aside from her conten- 
tion that its vagueness renders the finding erroneous, the evidence of 
respondent-mother’s persistent failure to complete the treatment proto- 
cols established by her evaluators or to otherwise address the require- 
ments of her OHFSA over a substantial period of time gives rise to a 
reasonable determination by the trial court that respondent-mother’s 
actions were willful. See In re J.S., 374 N.C. at 815 (stating that a 
parent’s “prolonged inability to improve her situation, despite some 
efforts in that direction, will support a finding of willfulness . . . un- 
der section 7B-1111(a)(2)” (citation omitted)). Accordingly, we uphold 
Findings of Fact 42 and 44 as sufficiently specific to support the trial 
court’s adjudication. 


Respondent-mother subsequently challenges Finding of Fact 49, as- 
serting that “no competent evidence” supports the trial court’s finding 
that she “made no improvement on her substance abuse issues from the 
date of the initial adjudication on September 14, 2017, to the present.” 
As previously discussed, we construe “the present” to mean at the time 
of the adjudicatory hearing on 7 February 2020. 


We find no merit to respondent-mother’s claim. The evidence and 
the trial court’s uncontested findings show that respondent-mother 
“failed to successfully complete the substance abuse treatment she was 
recommended to do by two different clinicians” and that she did not 
engage in any treatment at all after 7 November 2018. During the course 
of the case, respondent-mother “tested positive for illegal substances or 
refused to screen on eight out of twelve screens attempted by YCHSA.” 
Moreover, respondent-mother “test[ed] positive for Methamphetamine 
and Amphetamine on May 21, 2019, and she refused a screen on January 
17, 2020, the last two drug screens attempted on her.” Ms. Wheeler re- 
layed to the trial court in her testimony that respondent-mother “has 
not made any progress” on the substance abuse component of her 
OHFSA. Although respondent-mother reiterates her unpersuasive argu- 
ment that her failure to provide the drug screen requested by YCHSA 
on 17 January 2020 “is not the equivalent of a positive drug screen[,]” 
nonetheless respondent-mother was definitively on notice as a condi- 
tion of her OHFSA that a refused drug screen would be “recorded as 
a positive result.” The trial court thus could reasonably infer that 
respondent-mother’s unexplained failure to submit to the requested drug 


parental rights,” which fell on 7 February 2020. In re J.S., 374 N.C. 811, 815 (2020). 
Therefore, respondent-mother cannot successfully maintain such a challenge based upon 
a trial court’s alleged failure to consider evidence which it was under no duty to consider. 
Respondent-mother’s contention on this matter is without merit. 
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screen amounted to an admission that the test’s result would be incul- 
patory. Contrary to respondent-mother’s assertion, the fact that YCHSA 
did not request a drug screen from her in the eight months between May 
2019 and January 2020 does not undermine the trial court’s finding that 
respondent-mother had made no progress at the time of the 7 February 
2020 hearing. 


Finally, respondent-mother challenges Finding of Fact 53, which 
characterizes respondents’ completion of parenting classes and con- 
sistent attendance at visitations with Ben and John as “extremely 
limited progress on their case plans and not reasonable progress[,]” 
as well as Finding of Fact 54, which states that respondents “did not 
make adequate progress in a reasonable time under their case plans.” 
Respondent-mother contends that these findings are “unsupported by 
clear, cogent and convincing evidence, are largely conclusory in nature 
and are unsupported by proper findings.” 


We again find respondent-mother’s objections to be without founda- 
tion. In addition to parenting classes and visitation, respondent-mother’s 
OHFSA required her to address the issues of substance abuse, mental 
health, housing, and employment. The hearing testimony and the trial 
court’s unchallenged findings show that after completing parenting 
classes in December 2017, respondent-mother failed to comply with the 
treatment recommendations of the psychological evaluation completed 
by Dr. Sheaffer on 19 December 2017, the substance abuse assessment 
prepared by Ann Adams at Professional Assessment Counseling Center 
on 30 April 2018, and the Comprehensive Clinical Assessment performed 
at Daymark on 14 May 2018. Respondent-mother either refused to partic- 
ipate in or tested positive on most of the twelve drug screens requested 
by YCHSA, including the two most recent screens prior to the termina- 
tion hearing. At the time of the 7 February 2020 adjudicatory hearing, 
respondent-mother had not participated in any substance abuse treat- 
ment for almost fifteen months, had lacked stable housing since October 
2019, and had remained unemployed since 2018. As respondent-mother 
failed to complete any component of her case plan aside from parent- 
ing classes and visitation with the children in the almost twenty-seven 
months between 17 October 2017 and 7 February 2020, the trial court 
did not err in deeming the progress of respondent-mother on her case 
plan to be “extremely limited,” “not reasonable,” and inadequate for the 
purposes of responding to YCHSA’s allegation that respondent-mother 
had failed to make reasonable progress in correcting the conditions 
which resulted in her children’s removal from the home. 
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2. Conclusion of law 


Respondent-mother also challenges the trial court’s conclusion that 
grounds existed to terminate her parental rights because she “willfully 
left the juveniles in foster care or placement outside the home for more 
than twelve months without showing to the satisfaction of the [c]ourt 
that reasonable progress under the circumstances was made in correct- 
ing those conditions which led to the removal of the juveniles.” We hold 
that the trial court’s valid findings of fact amply support this conclusion. 


Ms. Wheeler testified at the termination of parental rights hearing 
that the primary conditions leading to the removal of Ben and John from 
the home were respondent-mother’s substance abuse and lack of stable 
housing and employment. The trial court’s findings of fact show that 
respondent-mother made only extremely limited progress in remedying 
these conditions over the span of more than twenty-eight months which 
transpired since the initial adjudication of neglect. Respondent-mother’s 
“extremely limited progress” over such an extended period supports a 
conclusion that she willfully failed to make reasonable progress with- 
in the meaning of N.C.G.S. § 7B-1111(a)(2). In re S.M., 375 N.C. at 685 
(quoting In re B.O.A., 372 N.C. 372, 385 (2019)); see also In re Z.0.G.-L., 
375 N.C. 858, 867 (2020). Because we uphold the adjudication under 
N.C.G.S. § 7B-1111(a)(2), we do not consider respondent-mother’s ar- 
guments challenging the adjudication under N.C.G.S. § 7B-1111(a)(1). 
See In re J.S., 374 N.C. at 815. We therefore affirm the trial court’s order 
terminating respondent-mother’s parental rights to Ben and John. 


B. Respondent-Father’s Appeal 
1. Findings of fact 


[3] Respondent-father challenges the trial court’s adjudication of the 
existence of grounds under N.C.G.S. § 7B-1111(a) through his assertion 
that “[c]ritical [f]indings of [fact .. . are unsupported by clear, cogent, 
and convincing evidence or are so vague as to lack any value to support 
a conclusion of law.”4 As with respondent-mother’s appeal, we limit our 


4. Respondent-father includes his objections to the trial court’s findings of fact in 
section I of his appellant’s brief, which challenges the trial court’s adjudication of ne- 
glect under N.C.G.S. § 7B-1111(a)(1). Section II of the brief presents respondent-father’s 
argument challenging the adjudication of lack of reasonable progress under N.C.G.S. 
§ 7B-1111(a)(2). Section II neither repeats nor incorporates by reference any of respon- 
dent-father’s exceptions to the trial court’s findings raised in section I. Nevertheless, we 
review the findings of fact challenged by respondent-father in section I of his brief insofar 
as the findings support the contested adjudication under N.C.G.S. § 7B-1111(a)(2). 
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review to the adjudication of respondent-father’s willful failure to make 
reasonable progress under N.C.G.S. § 7B-1111(a)(2). 


The trial court made the following findings of fact about respondent- 
father’s circumstances regarding his involvement in this case which are 
germane to this Court’s consideration of the trial court’s adjudication: 


31. Respondent Father was presented an Out of 
Home Family Services Agreement (hereinafter 
“Case Plan”) with YCHSA on October 27, 2017. 
The Social Worker went over the Case Plan 
with Respondent Father but he refused to sign. 
The components of Respondent Father’s case 
plan was [sic]: obtain a substance abuse assess- 
ment and follow recommendations and submit 
to random drug screens; obtain a Psychological 
Assessment and follow all recommendations; 
obtain and maintain stable housing and employ- 
ment for he [sic] and his children; complete par- 
enting classes; and visitation with his children. 


32. Respondent Father was sent to Ann Adams for 
a substance abuse assessment in December of 
2017. Respondent Father went to the initial meet- 
ing, and was asked to come back and participate 
in a drug screen. Though he promised Adams on 
multiple occasions he never showed for a screen. 
As such, Adams was unable to complete the 
assessment and provide any recommendations. 


33. Respondent Father never obtained a substance 
abuse assessment during the entire time his chil- 
dren were in YCHSA custody. 


34. Respondent Father tested negative on three drug 
screens in 2017, and tested negative on the two 
drug screens given him in 2018. Respondent 
Father refused to screen on May 6, 2019, and 
then tested positive for Methamphetamine and 
Amphetamine on May 21, 2019. Respondent 
Father also refused a drug test offered on 
January 17, 2020. 


35. Respondent Father failed to take advantage of 
YCHSA setting up two different appointments 


36. 


37. 


38. 


39. 
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with Dr. Chris [Sheaffer] to perform a psycho- 
logical evaluation . . . as part of his case plan. 
Respondent Father failed to attend either 
appointment. Respondent Father indicated to 
YCHSA that he wanted to go to the Epilepsy 
Institute in Winston-Salem, NC to complete his 
psychological evaluation so YCHSA wrote to 
the Epilepsy Institute and made a referral for 
Respondent Father to get a psychological evalu- 
ation there. Respondent Father never attended 
a psychological [evaluation] with the Epilepsy 
Institute either. 


Prior to the filing of the Motion for TPR in August, 
2019, Respondent Father had failed to attend a 
psychological evaluation, despite YCHSA setting 
up numerous appointments for him to do so with 
two different providers. 


On November 5, 2019, Respondent Father did go 
for a psychological evaluation from Carol Pulley . 
... Respondent Father did not tell YCHSA that he 
was going to Pulley for the evaluation and Pulley 
did not have the benefit of any YCHSA records 
or reports to review in doing her evaluation. The 
[c]ourt specifically finds that Respondent Father 
was not truthful... as he did not report any 
substance abuse history to Pulley despite hav- 
ing tested positive for Methamphetamine and 
Amphetamine in May, 2019. 


Pulley diagnosed Respondent Father with major 
depressive disorder, somatic symptom disorder, 
and generalized anxiety disorder. She recom- 
mended Cognitive Behavioral Therapy, interper- 
sonal therapy, psychotherapy, and medication 
management for treatment of his mental health 
diagnosis. As of June 15, 2020, Respondent 
Father had not begun any of the therapy or treat- 
ments recommended by Pulley. 


Respondent Father has not had stable housing 
during the pendency of the juveniles being in 
YCHSA custody. He . . . did have an apartment 
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in Yadkinville with HUD assistance in 2018 
until Respondent Father violated his HUD con- 
tract and lost the apartment in October of 2019. 
Besides that time period, Respondent Father has 
reported he lived with friends in Wilkesboro or 
Hamptonville, and in various motel rooms with 
Respondent Mother from early May, 2020 up and 
through June 15, 2020. 


40. Respondent Father has no stable employment at 
the time of the hearing and has not for the vast 
majority of the case. Respondent Father indi- 
cated he has partial disability from military ser- 
vice which provides him $500.00 . . . per month. 
However, he has not had gainful employment 
since 2018. 


41. Respondent Father did complete parenting 
classes, and did visit regularly with the juveniles. 


50. Respondent Father never even completed a sub- 
stance abuse assessment and has tested positive 
or refused the last two drug screens given him in 
2019 and 2020. 


51. Both Respondent Parents have been homeless, 
living with friends or in motel rooms for the 
majority of the time the juveniles have been in 
YCHSA custody, and are currently living in a 
room in the Welborn Motel. 


52. ... Respondent Father failed to take a psycholog- 
ical evaluation until November, 2019, over two 
years after the children were taken into custody. 
As of June 15, 2020, he still had not acted on any 
of the recommendations from his evaluation. 


To the extent that respondent-father does not challenge these findings, 
they are binding. In re J.S., 374 N.C. at 814. 


4 39 Respondent-father claims that the evidence in the record does not 
support the trial court’s determinations in Findings of Fact 33 and 50 
that he never obtained or completed a substance abuse assessment. 
Respondent-father argues that these findings are contradicted by the 
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trial court’s permanency planning orders entered in the underlying juve- 
nile proceedings, which include findings that he “completed a substance 
abuse assessment at Daymark Recovery Services on or about June 5, 
2018” and that “[h]is substance abuse assessor did not recommend any 
follow-up treatment.” He further notes that the trial court expressly 
“took judicial notice of all prior juvenile pleadings and [c]ourt orders” 
entered in the previous neglect proceedings. 


Ms. Wheeler testified at the termination of parental rights hear- 
ing that respondent-father was referred to Ms. Adams at Professional 
Assessment Counseling Center for a substance abuse assessment in 
December 2017, and that he attended the first day of the assessment 
but failed to return for the second appointment required to complete 
the assessment. Because respondent-father never attended the sec- 
ond assessment session with Ms. Adams, she was unable to make any 
treatment recommendations. The trial court admitted into evidence a 
letter from Ms. Adams dated 30 April 2018, confirming her inability to 
complete respondent-father’s substance abuse assessment due to his 
multiple cancellations and nonattendance of scheduled appointments. 
Ms. Wheeler further testified that, to her knowledge, respondent-father 
never completed a substance abuse assessment or sought any form of 
treatment for substance abuse. 


Respondent-father acknowledged in his testimony at the termina- 
tion of parental rights hearing that he failed to complete his assessment 
with Ms. Adams, but also testified that he completed a substance abuse 
assessment at Daymark on 5 June 2018. Respondent-father’s testimony 
was reflected in the trial court’s findings of fact in five permanency plan- 
ning orders entered between 13 July 2018 and 12 November 2019. Such 
testimony of respondent-father is also referenced in the written reports 
which YCHSA submitted to the trial court for four of those permanency 
planning hearings. At the hearing, Ms. Wheeler was not cross-examined 
about any discrepancy between YCHSA’s prior written reports and her 
testimony that respondent-father had not completed a substance abuse 
assessment. Asked generally whether YCHSA had “been provided with 
any information from [respondent-father] or otherwise that he attended 
Daymark for substance abuse treatment|,]” Ms. Wheeler replied, “I have 
not.” (Emphasis added.) 


Generally, where there is conflicting witness testimony on an issue 
of fact, it is the trial court’s “responsibility to pass upon the credibility 
of the witnesses and the weight to be given their testimony and the rea- 
sonable inferences to be drawn therefrom.” In re D.L.W., 368 N.C. 835, 
843 (2016) (extraneity omitted). Absent some documentation or other 
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proof of respondent-father’s substance abuse assessment at Daymark, 
the trial court was authorized as the trier of fact to believe Ms. Wheeler's 
testimony and to disbelieve the testimony of respondent-father. The 
fact that the trial court took judicial notice of its permanency planning 
orders in the underlying juvenile file does not preclude the trial court 
from making a credibility determination in favor of Ms. Wheeler rather 
than respondent-father in resolving conflicts in their respective testimo- 
nial accounts. The findings made in a permanency planning order are 
not binding upon a trial court at a subsequent termination proceeding. 
Unlike a permanency planning hearing under N.C.G.S. § 7B-906.1(c), the 
adjudicatory stage of a termination hearing is governed by the formal 
rules of evidence.® N.C.G.S. § 7B-1109(f). Moreover, findings made for 
permanency planning purposes are not subject to the heightened “clear, 
cogent, and convincing evidence” standard of proof that applies to adju- 
dicatory findings under N.C.G.S. § 7B-1109(f). See In re L.E.W., 375 N.C. 
124, 127-28 (2020) (concluding that the trial court “erroneously stated 
in the challenged permanency planning order that . . . ‘the following find- 
ings of fact have been proven by clear, cogent, and convincing evidence’ ” 
because “the trial court’s findings of fact need only be supported 
by sufficient competent evidence” (quoting In re L.M.T., 367 N.C. 165, 
180 (2013))). 


This Court has authorized trial courts to “take judicial notice of find- 
ings of fact made in prior orders, even when those findings are based 
on a lower evidentiary standard because where a judge sits without a 
jury, the trial court is presumed to have disregarded any incompetent 
evidence and relied upon the competent evidence.” In re J.M.J.-J., 374 
N.C. at 558 (quoting In re T.N.H., 372 N.C. at 410). We have treated such 
prior findings of fact as sufficient to support an adjudicatory finding of 
fact under N.C.G.S. § 7B-1109(f). Jd. (concluding that the trial court’s 
finding that respondent tested positive for hydrocodone and oxycodone 
was “supported by a permanency planning order . .. which found as a 
fact that respondent tested positive for hydrocodone and oxycodone[,]” 
even though the witness attested only to respondent’s “positive drug 
screen”). But cf. State v. Dula, 204 N.C. 535, 536 (1933) (“It is generally 
held that ‘a judgment in a civil action is not admissible in a subsequent 
criminal prosecution’ . . . . [I]t would not be just to convict a defendant 
... by reason of a judgment obtained against him in a civil action by a 


5. Dispositional reports like those submitted by YCHSA at the permanency planning 
hearings are inadmissible at the adjudicatory stage of a juvenile abuse, neglect, or de- 
pendency proceeding, which is likewise governed by the rules of evidence in civil cases. 
N.C.G.S. §§ 7B-804, 7B-808(a) (2019). 
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mere preponderance of evidence.”). This Court continues to recognize 
the deference which is to be accorded to a trial court in reconciling con- 
flicts in the evidence which is provided to it, including the assessment of 
its prior findings in a permanency planning order and the testimony of a 
live witness at the termination hearing, in a trial court’s determination of 
witness credibility and resulting findings of fact.® 


In light of the trial court’s authority to resolve conflicts in the evi- 
dence, see In re T.T-E., 372 N.C. 418, 420 (2019), we view Ms. Wheeler’s 
testimony that respondent-father failed to complete a substance abuse 
assessment as sufficient support for Findings of Fact 33 and 50, notwith- 
standing the existence of contrary evidence in the record. 


Respondent-father next challenges portions of Finding of Fact 37 
concerning the psychological evaluation he obtained from Carol Pulley 
on 5 November 2019. Specifically, he claims that the trial court erred in 
finding that Ms. Pulley “did not have the benefit of any YCHSA records or 
reports to review in doing her evaluation” and that he “was not truthful” 
with Ms. Pulley because “he did not report any substance abuse history.” 


We determine that the evidence in the record supports Finding 
of Fact 37. Ms. Wheeler testified that YCHSA originally referred 
respondent-father to TriCare Mental and Behavioral Health Services 
for a psychological evaluation, but respondent-father failed to attend 
the appointment. In October 2018, YCHSA made another referral for 
respondent-father to obtain the psychological evaluation at the Epilepsy 
Institute of North Carolina. Social worker Valerie Hamilton, who was 
Ms. Wheeler’s predecessor at YCHSA, wrote a referral letter to the pro- 
vider explaining the case history and the reasons for the requested eval- 
uation. Respondent-father also failed to attend this evaluation. 


Respondent-father attended the psychological evaluation with 
Ms. Pulley on 5 November 2019, nearly two years after the target date 
in his OHFSA and almost three months after YCHSA moved to termi- 


6. We note that respondent-father’s attorney objected to the trial court taking judi- 
cial notice of its prior orders, citing “the different levels of evidence and the different stan- 
dards that are applied to certain orders” and specifically argued that, “[iJn the permanency 
planning hearings and review hearings, obviously, there’s a laxer standard for the Rules of 
Evidence.” YCHSA responded that respondent-father’s objection “goes more to the weight 
to be given [to] the evidence, not to its admissibility.” YCHSA’s attorney maintained that 
the trial court was entitled to “take judicial notice of the underlying proceedings, giving 
to each particular order or document its appropriate weight, taking into consideration the 
varying standards of proof that may have governed a particular hearing at which a docu- 
ment was generated.” The trial court agreed with YCHSA’s understanding of the relevant 
law and overruled respondent-father’s attorney’s objection. 
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nate his parental rights. Ms. Wheeler testified that YCHSA neither 
referred respondent-father to Ms. Pulley nor wrote a referral letter ex- 
plaining the reasons for the requested evaluation or the case history. 
Respondent-father likewise testified that he was referred to Ms. Pulley 
by Daymark after he unsuccessfully attempted to obtain a psychological 
evaluation at Daymark in April of 2018.7 Although Ms. Pulley’s report 
lists “Karen Wheeler” as the person who referred respondent-father, Ms. 
Wheeler testified that she had “spoken to Ms. Pulley about other matters” 
but did not remember “any conversation referring [respondent-father] 
for a psychological [evaluation].” The trial court was entitled to credit 
the respective accounts of Ms. Wheeler and respondent-father instead of 
a conflicting notation in the document. See In re T:T-E., 372 N.C. at 420. 


In disputing the trial court’s findings of fact on the matter of his 
psychological evaluation, respondent-father also cites Ms. Pulley’s refer- 
ence to “Review of Records” as one of the “Assessment Methods” that 
she used in her evaluation. However, we find nothing in the contents of 
Ms. Pulley’s report to suggest that she was referring to YCHSA records 
rather than to medical or other records provided by respondent-father. 
Contrary to respondent-father’s claim, Ms. Pulley’s report does not state 
that respondent-father was previously diagnosed with Posttraumatic 
Stress Disorder (PTSD), a diagnosis that he denies and attributes to in- 
accurate YCHSA records. Ms. Pulley refers only to a reported “family 
history of depression, anxiety, drug use, and Post-traumatic stress disor- 
der.” (Emphasis added.) As respondent-father does not identify any doc- 
ument generated by YCHSA which indicates a family history of PTSD, 
Ms. Pulley’s reference to this background does not operate to establish 
her access to YCHSA records. 


The evidence also supports the trial court’s finding that 
respondent-father was untruthful with Ms. Pulley by failing to dis- 
close his substance abuse history. In the “Substance Abuse History” 
section of her report, Ms. Pulley states, “None Reported.” Although 
respondent-father posits that Ms. Pulley’s entry “implies third-party re- 
porting sources[,]” the trial court could reasonably infer that Ms. Pulley 
herself asked respondent-father about his substance abuse history and 
that respondent-father himself represented that he did not have a history 
of substance abuse. In light of respondent-father’s positive drug screen 
for amphetamine and methamphetamine on 21 May 2019—months 
before he attended the psychological evaluation by Ms. Pulley—his 


7. Respondent-father confirmed that Daymark did not have a psychologist on staff at 
the time he attempted to obtain his psychological evaluation. 
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failure to disclose any illicit drug use to Ms. Pulley is fairly character- 
ized as untruthful. Respondent-father’s challenge to Finding of Fact 37 
is overruled. 


Respondent-father next contends that the evidence does not support 
the trial court’s statements in Findings of Fact 38 and 52 that he “had not 
begun any of the therapy or treatments recommended by [Ms.] Pulley” or 
that he had otherwise “not acted on any of the recommendations from 
his [psychological] evaluation.”® We find no merit to his contention. 


The evidence shows that Ms. Pulley diagnosed respondent-father 
with “major depressive disorder, somatic symptom disorder, and gen- 
eral anxiety disorder.” She recommended “individual outpatient therapy 
[and] medication management,” as well as “[i]Jnvolvement in small group 
activities such as volunteer work or sports, . . . to provide an opportunity 
to practice appropriate social skills and to develop self-esteem.” 


Ms. Wheeler testified that, to her knowledge, respondent-father had 
not undertaken any of the treatments recommended by Ms. Pulley, that 
respondent-father was not currently receiving any mental health treat- 
ment, and that respondent-father had made no progress on the mental 
health component of his OHFSA. Ms. Wheeler specifically “asked [re- 
spondents] for verification” of any treatment services and “made them 
aware that, if they are doing something, participating in treatment or do- 
ing something that was [i]n their case plan, that they need to make [her] 
aware of what they’re doing.” 


Respondent-father testified that he “ha[d] not started any kind of 
therapy or other curriculum of treatment” based on Ms. Pulley’s recom- 
mendations, but had obtained “[a] prescription to Zoloft by the VA [hos- 
pital].” Although respondent-father argues on appeal that he “was able 
to enroll in medication management and maintains a prescription for 
Zoloft,” there is no evidence in the record that he enrolled in medication 
management services as recommended by Ms. Pulley.? Moreover, the trial 
court was not required to accept the truthfulness of respondent-father’s 


8. Although respondent-father does not raise the issue, we note that Finding of Fact 
52 erroneously refers to the date that the dispositional hearing concluded—15 June 2020— 
rather than the 7 February 2020 date of the adjudicatory hearing. We consider this discrep- 
ancy to be a mere scrivener’s error. 


9. See Medication Management, Miller-Keane Encyclopedia and Dictionary of 
Medicine, Nursing, and Allied Health, Seventh Edition, https://medical-dictionary.the 
freedictionary.com/medication+management (last visited Sept. 17, 2021) (defining “medi- 
cation management” as “a nursing intervention defined as facilitation of safe and effective 
use of prescription and over-the-counter drugs”). 
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undocumented testimony about the Zoloft prescription, and the record 
does not reflect that Ms. Pulley recommended this medication. 


To the extent that respondent-father cites his own testimony about 
“navigat[ing] the VA health system” as a basis for challenging Findings 
of Fact 38 and 52, his assertions do not impugn the accuracy of the trial 
court’s findings. The evidence demonstrates that respondent-father had 
not complied with any of Ms. Pulley’s treatment recommendations at the 
time of the termination hearing. 


Like respondent-mother, respondent-father also challenges several 
of the trial court’s findings of fact as impermissibly vague. These find- 
ings, which refer collectively to respondents, state the following: 


42. Neither the Respondent Mother nor the 
Respondent Father availed themselves of the 
opportunities and services to obtain permanence 
and stability for themselves and their children. 


43. The Respondent Mother and the Respondent 
Father had the opportunity to correct the con- 
ditions that led to the removal of their children 
from their care, but the parents failed to do so. 


44. The [c]ourt finds that Respondent Parents’ actions 
were willful. 


As with respondent-mother’s objection, we find no merit in respondent- 
father’s position. 


Findings of Fact 42 through 44 represent the trial court’s summa- 
ry assessment of respondent-father’s actions since the children were 
placed in YCHSA custody. Those actions are described in detail by Ms. 
Wheeler in her hearing testimony and in the trial court’s Findings of Fact 
31 through 42. The “opportunities and services” referenced in Finding of 
Fact 42 and the “opportunity” referenced in Finding of Fact 43 include 
the substance abuse assessment and potential treatment offered through 
Ms. Adams, which YCHSA scheduled and agreed to financially satisfy 
but which respondent-father failed to complete; the psychological as- 
sessments YCHSA scheduled for respondent-father at TriCare with Dr. 
Sheaffer, which YCHSA also agreed to financially assume; the sessions 
at the Epilepsy Institute of North Carolina, which respondent-father 
failed to attend; the subsidized apartment that respondent-father lost 
in October 2019 by violating the terms of his HUD contract; and the pe- 
riod of more than twenty-seven months afforded to respondent-father 
to address the issues of mental health, housing, and employment. The 


= 
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willfulness described in Finding of Fact 44 refers to respondent-father’s 
overall lack of progress over this extended period in remedying the con- 
ditions that led to the children’s removal from the home, as described 
in Findings of Fact 32 through 40. See In re J.S., 374 N.C. at 815 (stating 
that a parent’s “prolonged inability to improve her situation, despite some 
efforts in that direction, will support a finding of willfulness . . . under 
section 7B-1111(a)(2)” (quoting In re J.W.,, 173 N.C. App. 450, 465-66)). 
Notwithstanding respondent-father’s argument on appeal that the trial 
court erred in failing to specify “exactly which of the [r]espondent- 
[f]Jather’s actions were willful” for purposes of an adjudication under 
N.C.G.S. § 7B-1111(a)(2), we determine that the trial court’s Findings 
of Fact 42 through 44 were sufficiently couched and were supported by 
the evidence. 


2. Conclusion of law 


Respondent-father argues that the trial court erred by adjudicating 
grounds to terminate his parental rights under N.C.G.S. § 7B-1111(a)(2) 
due to his “lack of perfect compliance” with a case plan that he claims 
was purely “voluntary.” Respondent-father represents that he never 
signed the OHFSA prepared by YCHSA because he objected to cer- 
tain statements in the document, specifically that he suffered from 
PTSD, “has a history of abusing drugs[,]” and knowingly “allow[ed] 
[respondent-mother] to care for the children while under the influence 
of illegal substances.” Respondent-father notes that the trial court never 
ordered him to complete the OHFSA or to perform any other action in 
order to regain custody of the children. While acknowledging the trial 
court’s authority to require a parent to “[t]ake appropriate steps to rem- 
edy conditions in the home that led to or contributed to the juvenile’s 
adjudication or to the court’s decision to remove custody of the juvenile 
from the parent,” N.C.G.S. § 7B-904(d1)(8) (2019), respondent-father 
contends that the trial court “abdicated its statutorily defined role to 
identify the reasons for the [children’s] removal and to devise a plan for 
[respondent-father] to address those reasons.” 


As a factual matter, we reject respondent-father’s assertion that 
the trial court did not identify the reasons for the removal of Ben and 
John from the home or inform respondent-father of the actions that he 
needed to take to resolve the issues. The trial court’s initial order adju- 
dicating the children recounted the facts that established Ben and John 
as neglected juveniles. Beginning with the ninety-day review order en- 
tered on 25 January 2018, the trial court notified respondent-father of 
its expectations of him and the requirements for reunification with the 
children as follows: 
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Subsequently, in three permanency planning orders entered prior to 
YCHSA's motion to terminate respondents’ parental rights, the trial court 
identified the causes of the children’s neglect adjudication as “homeless- 
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11. [Respondent-father] has refused to enter into 
an OHFSA with the YCHSA but has orally agreed to 
undergo a drug assessment, a psychological assess- 
ment, and parenting classes. . . . 


14. The barriers to reunification include: (1) [respon- 
dent-mother] is currently working through the 
requirements of her OHFSA; (2) [respondent-father] 
has not entered into an OHFSA with the YCHSA but 
needs to continue working through the items he 
orally agreed to complete; (3) the parents need to 
acquire suitable housing; and (4) one or both parents 
need to provide proof of an established means to sup- 
port the minor children. 


ness, substance abuse, and mental health issues in the home.” 


All four of the permanency planning orders entered before the 
commencement of termination proceedings listed the following re- 
quirements of respondent-father’s OHFSA and characterized those 
“requirements [as] aimed at remedying the issues that necessitated 


the removal of the minor children from the home”: 


a. Mental Health: Complete a_ psychological 
assessment and complete any of the assessor's 
recommendations. 


b. Substance Abuse: Complete a substance abuse 
assessment and complete any of the assessor's 
recommendations. 


c. Drug Screening: Submit to random drug 
screens at the YCHSA’s request. 


d. Parenting Education: Complete a parenting 
education program and provide the YCHSA with 
a certificate of completion. 


e. Housing: Obtain safe and suitable housing that 
is appropriate for the minor children. 


f. Employment: Obtain stable employment. 
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The orders also summarized respondent-father’s progress in satisfying 
each component of his OHFSA. Those orders then expressly identified 
the “barriers to reunification” for each respondent in the same manner 
as the ninety-day review order. To the extent that respondent-father 
claims that the trial court “abdicated its statutorily defined role[,]” his 
argument is refuted by the trial court’s orders. Cf. In re Z.0.G.-I., 375 
N.C. at 866 (rejecting “respondent’s argument that he was never pro- 
vided formal guidance on what he was required to do to demonstrate 
changed conditions” for purposes of N.C.G.S. § 7B-1111(a)(2)). 


Respondent-father’s testimony at the termination of parental rights 
hearing confirms that he was aware of and did not object to the require- 
ments of his OHFSA: 


Q. So it’s safe to say that your—the reason that you 
didn’t sign this was not based on what they were ask- 
ing you to do? 


A. No, sir. Not at all. 


Q. So you knew what they were asking of you and 
wanted to take part in it? 


A. Yes, sir. 


Respondent-father further testified that he “never had any hesitation 
[about] completing the things asked in that document.” Cf. In re B.O.A., 
372 N.C. at 386 (“[R]espondent-mother voluntarily agreed upon a case 
plan with DSS and never contended prior to the termination hearing that 
its components did not address issues that contributed to causing the 
conditions that led to [the juvenile’s] removal from her home.”). 


We are not persuaded by respondent-father’s suggestion that he is 
somehow exempt from an adjudication under N.C.G.S. § 7B-1111(a)(2) 
simply because he refused to sign the OHFSA and the trial court did not 
affirmatively order him to pursue reunification with his children. The stat- 
ute requires proof of a parent’s failure to make “reasonable progress . . . 
in correcting those conditions which led to the removal of the juvenile.” 
N.C.G.S. § 7B-1111(a)(2). Such proof was presented in the instant case. 


We have held that “parental compliance with a judicially adopted 
case plan is relevant in determining whether grounds for termination 
exist pursuant to N.C.G.S. § 7B-1111(a)(2)” provided that “the objectives 
sought to be achieved by the case plan provision in question address is- 
sues that contributed to causing the problematic circumstances that led 
to the juvenile’s removal from the parental home.” In re B.O.A., 372 N.C. 
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at 384 (emphasis added). However, compliance or noncompliance with 
a case plan is not, in and of itself, determinative of a parent’s reasonable 
progress in correcting the conditions that led to a child’s removal from 
the home. See In re J.S., 374 N.C. at 819 (affirming adjudication under 
N.C.G.S. § 7B-1111(a)(2) when the “respondent had met several condi- 
tions of her case plan—completing parenting classes, maintaining reg- 
ular contact with DSS, attending visitations with the children, passing 
drug screens, and refraining from illegal activity—but had failed to make 
meaningful progress in improving the conditions of her home”). The fact 
that respondent-father refused to sign the OHFSA does not preclude a 
trial court’s assessment of his “progress . . . in correcting those condi- 
tions which led to the removal of the [children].” N.C.G.S. § 7B-1111(a)(2). 


Finally, the fact that the trial court did not order respondent-father 
to comply with his OHFSA or otherwise take remedial action does 
not foreclose a termination of his parental rights pursuant to N.C.G.S. 
§ 7B-1111(a)(2). Although the trial court is authorized to order certain re- 
medial actions by a juvenile’s parent following an adjudication of abuse, 
neglect, or dependency, the statute does not require the trial court to do 
so. See N.C.G.S. § 7B-904(d1) (providing that “the court may order the 
parent... to do any of the following” (emphasis added)). 


Section 7B-906.2, which governs the permanency planning process, 
requires the trial court to 


make written findings as to each of the following, 
which shall demonstrate the degree of success or 
failure toward reunification: 


(1) Whether the parent is making adequate prog- 
ress within a reasonable period of time under 
the plan. 


(2) Whether the parent is actively participating 
in or cooperating with the plan, the department, 
and the guardian ad litem for the juvenile. 


(3) Whether the parent remains available to the 
court, the department, and the guardian ad litem 
for the juvenile. 


(4) Whether the parent is acting in a manner incon- 
sistent with the health or safety of the juvenile. 


N.C.G.S. § 7B-906.2(d) (2019). In each of its permanency planning orders, 
the trial court made the requisite findings assessing respondent-father’s 
progress under N.C.G.S. § 7B-906.2(d)(1)-(4). 
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We hold that the trial court’s findings of fact support its conclusion 
of law that respondent-father “willfully left the juveniles in foster care 
or placement outside the home for more than twelve months without 
showing to the satisfaction of the [c]ourt that reasonable progress 
under the circumstances was made in correcting those conditions 
which led to the removal of the juveniles” under N.C.G.S. § 7B-1111(a)(2). 
At the time of the 7 February 2020 adjudicatory hearing, Ben and 
John had been in an out-of-home placement for more than twenty-six 
months. Respondent-father had belatedly obtained a psychological 
evaluation but had yet to pursue the recommended treatment. 
Regardless of whether he obtained a substance abuse assessment in 
June 2018, respondent-father had refused his most recent drug screen 
and had tested positive for both amphetamine and methamphetamine 
in the preceding drug screen. Although he had completed parenting 
classes and consistently attended visitations with the children, 
respondent-father had not made satisfactory progress toward 
stable employment or housing suitable for the children. Because 
respondent-father had not meaningfully improved the conditions 
leading to the children’s removal after more than two years, we affirm 
the trial court’s adjudication as sufficiently supported by the evidence 
contained in the record. See In re J.S., 374 N.C. at 819-21. Having 
upheld the trial court’s adjudication under N.C.G.S. § 7B-1111(a)(2), we 
do not need to address respondent-father’s arguments pertaining to 
N.C.G.S. § 7B-1111(a)(1). See In re A.R.A., 373 N.C. 190, 194 (2019) 
(“[A] finding of only one ground is necessary to support a termination 
of parental rights... .”). 


III. Conclusion 


The trial court’s findings of fact are supported by clear, cogent, and 
convincing evidence, and support its conclusion of law under N.C.G.S. 
§ 7B-1111(a)(2) that respondents willfully failed to make reasonable 
progress to correct the conditions that led to the removal of the juve- 
niles Ben and John from the home in October 2017. Therefore, the trial 
court’s order terminating the parental rights of respondent-mother and 
respondent-father is hereby affirmed. 


AFFIRMED. 
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IN THE MATTER OF D.C. 


No. 19A21 
Filed 24 September 2021 


Termination of Parental Rights—grounds for termination— 
failure to pay a reasonable portion of the cost of care—will- 
fulness—notice of obligation 

The trial court’s unchallenged findings of fact supported its deci- 
sion to terminate both parents’ rights to their son on the basis that, 
for a continuous period of six months prior to the filing of the termi- 
nation petition, they failed to pay a reasonable portion of the cost of 
care for their child although able to do so (N.C.G.S. § 7B-1111(a)(8)). 
The Supreme Court declined to revisit its holding in In re S.E., 
373 N.C. 360 (2020), which interpreted this statutory provision 
as not requiring notice to parents regarding their obligation to 
provide support. 


Termination of Parental Rights—multiple grounds for termi- 
nation—adjudicatory stage—statements of trial court—no 
misapprehension of law 

In a termination of parental rights hearing in which four grounds 
for termination were alleged, the trial court’s statement at the end 
of adjudication that “We’re here for — not for [respondents]. We’re 
here for this child.” did not reflect a misapprehension of the law 
by viewing the parents and child as adversaries. The court’s full 
statement indicated its understanding that the parents’ constitution- 
ally protected rights as parents were paramount until grounds for 
termination were proven, at which point the matter would move 
to disposition. 


Appeal pursuant to N.C.G.S. § 7B-1001(a1)(1) from order entered on 


22 September 2020 by Judge Christopher B. McLendon in District Court, 
Martin County. This matter was calendared for argument in the Supreme 
Court on 19 August 2020 but determined on the record and briefs with- 


out 


oral argument pursuant to Rule 30(f) of the North Carolina Rules of 


Appellate Procedure. 


J. Edward Yeager, Jr., for petitioner-appellee Martin County 
Department of Social Services. 


Carrie A. Hanger for appellee Guardian ad Litem. 
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Benjamin J. Kull for respondent-appellant father. 
Garron T. Michael for respondent-appellant mother. 


BERGER, Justice. 


Respondents appeal from the trial court’s order terminating their 
parental rights to D.C. (David).! We affirm. 


Factual and Procedural Background 


The Martin County Department of Social Services (DSS) filed a peti- 
tion alleging that David was a neglected and dependent juvenile. Through 
Child Protective Services (CPS), DSS had a history with respondents’ fam- 
ily dating back to December 2008. DSS received approximately ten CPS 
reports from 2008 until the filing of the petition. DSS alleged in the petition 
issues concerning substance abuse, injurious environment, and truancy. 


Since April 2017, DSS had been working with respondents’ family 
trying to assist them in obtaining substance abuse treatment and mental 
health services. DSS further asserted that even though respondent-father 
had completed his recommended substance abuse assessment, he failed 
to disclose his substance abuse issues. As a result of respondent-father’s 
failure to disclose, no services were recommended to address substance 
abuse issues. The day before DSS filed the petition, respondent-father 
was incarcerated. 


In addition, respondent-mother tested positive for cocaine, opioids, 
and marijuana, and was in and out of jail because of probation viola- 
tions. She was noted as being “very resistant” to receiving help with her 
drug addiction. 


In October 2017, DSS was informed that a probation officer went to 
respondents’ residence, tested respondent-mother for drugs, and con- 
ducted a search of the location. The probation officer found a young 
female in a bathroom “getting ready to shoot up.” A further search of the 
home disclosed needles under a bathroom sink near David’s bedroom 
as well as a tourniquet and a spoon. The probation officer also found a 
needle cap and a used condom in David's bedroom. One of respondents’ 
children told law enforcement that the woman who was found using 
drugs lived in the home and slept in David's bedroom. 


1. A pseudonym is used in this opinion to protect the juvenile’s identity and for ease 
of reading. 
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DSS interviewed respondents while they were both in custody and 
unable to provide for David’s care and supervision. Both respondents 
were observed with fresh “track marks” on their arms. Respondent-father 
admitted to being addicted to heroin and needing long term treatment. 
Respondent-mother acknowledged that she had a problem with drugs. 
DSS obtained nonsecure custody for David on October 11, 2017. 


David was adjudicated to be a neglected and dependent juvenile based 
on stipulations made by respondents. In a separate dispositional order en- 
tered in February 2018, the trial court ordered that legal custody remain 
with DSS and granted it placement authority. Respondent-mother was al- 
lowed a minimum of two hours of supervised visitation every two weeks. 
The respondents were further ordered to work on a plan of reunification. 


A review hearing was held on March 27, 2018. At that time, 
respondent-mother was incarcerated. Respondent-father was out of 
jail but had criminal charges pending. The trial court determined that 
respondent-father appeared to be impaired during one meeting at DSS. 
Respondent-father completed a psychiatric evaluation and was diag- 
nosed with “Opioid Use Disorder, Severe, in Early Remission.” The per- 
manent plan for David was set as reunification. At a subsequent review 
hearing, the trial court set a secondary permanent plan of guardianship. 


The trial court held a permanency planning review hearing in 
September 2018. The trial court found that respondent-mother had 
missed the majority of her Substance Abuse Intensive Outpatient 
Treatment sessions, missed her appointment for her psychological eval- 
uation, had not contacted DSS or visited with David since August 2018, 
and had not started parenting classes. Additionally, respondent-mother 
indicated that she did not wish to work on a plan of reunification and 
approved of David’s current custodians being named his guardians. 


The trial court found that respondent-father cancelled a substance 
abuse assessment because he believed his participation in Narcotics 
Anonymous was sufficient, failed to start parenting classes, had not vis- 
ited David since July 2018, failed two drug tests, and did not appear in- 
terested in working on a plan of reunification. The trial court relieved 
DSS of further reunification efforts and changed the primary permanent 
plan to guardianship. The trial court subsequently changed the primary 
permanent plan to adoption with a secondary permanent plan of guard- 
ianship due to ongoing concerns regarding substance abuse. In a perma- 
nency planning review order entered on December 9, 2019, the trial court 
ordered DSS to file a motion to terminate respondents’ parental rights. 
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On March 11, 2020, DSS filed a petition to terminate respondents’ 
parental rights on the grounds of neglect, willful failure to make rea- 
sonable progress, failure to pay for the cost of care for the juvenile, 
and dependency. N.C.G.S. § 7B-1111(a)(1)-(8), (6) (2019). Following a 
hearing, the trial court determined that grounds existed to terminate 
respondents’ parental rights as alleged in the petition. The trial court 
further concluded it was in David’s best interests that respondents’ pa- 
rental rights be terminated, and terminated respondents’ parental rights. 
Respondents appeal. 


Standard of Review 


A termination of parental rights proceeding consists of an adjudica- 
tory stage and a dispositional stage. N.C.G.S. $§ 7B-1109, -1110 (2019); 
In re Montgomery, 311 N.C. 101, 110, 316 S.E.2d 246, 252 (1984). At the 
adjudicatory stage, the petitioner bears the burden of proving by “clear, 
cogent, and convincing evidence” the existence of one or more grounds 
for termination under section 7B-1111(a) of our General Statutes. 
N.C.G.S. § 7B-1109(f) (2019). We review a trial court’s adjudication “to 
determine whether the findings are supported by clear, cogent and con- 
vincing evidence and the findings support the conclusions of law.” In 
re Montgomery, 311 N.C. at 111, 316 S.E.2d at 253 (citing In re Moore, 
306 N.C. 394, 404, 293 S.E.2d 127, 133 (1982)). If the petitioner meets its 
burden during the adjudicatory stage, “the court proceeds to the dispo- 
sitional stage, at which the court must consider whether it is in the best 
interests of the juvenile to terminate parental rights.” In re D.L.W., 368 
N.C. 835, 842, 788 S.E.2d 162, 167 (2016) (citing In re Young, 346 N.C. 
244, 247, 485 S.E.2d 612, 614-15 (1997); N.C.G.S. § 7B-1110). 


“[AJjn adjudication of any single ground in N.C.G.S. § 7B-1111(a) 
is sufficient to support a termination of parental rights.” In re E.H.P, 
372 N.C. 388, 395, 831 S.E.2d 49, 53 (2019) (citations omitted). We begin 
our analysis with consideration of whether grounds existed pursuant to 
N.C.G.S. § 7B-1111(a)(8) to terminate respondents’ parental rights. 


Analysis 


[1] A trial court may terminate parental rights pursuant to N.C.G.S. 
§ 7B-1111(a)(8) where: 


The juvenile has been placed in the custody of a 
county department of social services, a licensed 
child-placing agency, a child-caring institution, or 
a foster home, and the parent has for a continuous 
period of six months immediately preceding the filing 
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of the petition or motion willfully failed to pay a rea- 
sonable portion of the cost of care for the juvenile 
although physically and financially able to do so. 


N.C.G.S. § 7B-1111(a)(3) (2019). This Court has stated that: 


The cost of care refers to the amount it costs the 
Department of Social Services to care for the child, 
namely, foster care. A parent is required to pay that 
portion of the cost of foster care for the child that is 
fair, just and equitable based upon the parent’s ability 
or means to pay. 


Inre J.M., 373 N.C. 352, 357, 838 S.E.2d 173, 176-77 (2020) (cleaned up). 


Here, in support of its conclusion that grounds existed pursuant to 
N.C.G.S. § 7B-1111(a)(8) to terminate respondents’ parental rights, the 
trial court made the following findings of fact: 


[16]a. The juvenile has been in the legal custody 
of [DSS] for the past thirty-four (84) months. He is 
placed in a foster home through the foster care sys- 
tem, which entails numerous expenses to provide for 
his case. 


[16]b. Neither respondent-parent has paid any child 
support or given [DSS] or the foster parents any 
money that would pay a reasonable portion of the 
cost of care for the juvenile. The respondent-parents 
have provided the juvenile with some food and gifts 
at visitation, and also given the juvenile some small 
amount of spending money. 


[16]c. Each parent is physically able to work, although 
there was a period during an unsuccessful pregnancy 
in 2018-19 in which respondent-mother could not 
work. Each parent has worked at a lawn care busi- 
ness they started at the beginning of 2020. 


16[d]. Each parent is financially able to pay a rea- 
sonable portion of the cost of care for the juvenile. 
Respondent-mother reports that the lawn care busi- 
ness has been even more successful than they envi- 
sioned, and they are able to earn enough income to 
support themselves and their children. 
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Respondents do not challenge the trial court’s findings of fact re- 
garding this statutory ground.” See In re T.N.H., 372 N.C. 403, 407, 831 
S.E.2d 54, 58 (2019) (stating that “[f]indings of fact not challenged by 
respondent are deemed supported by competent evidence and are bind- 
ing on appeal.”). Respondents instead claim that the trial court failed to 
make any findings of fact that they had received notice that they were 
under any obligation to make payments to DSS or the foster parents for 
David’s care. Respondents contend that without notice of such obliga- 
tion, they could not have acted willfully. Respondents thus assert that 
the trial court erred by concluding grounds exist to terminate their pa- 
rental rights pursuant to N.C.G.S. § 7B-1111(a)(8) because their failure 
to pay was not willful. 


Respondents’ argument is nearly identical to that raised by the 
respondent-mother in In re S.E., 373 N.C. 360, 838 S.E.2d 328 (2020). In 
In re S.E., the respondent-mother conceded that she did not pay any- 
thing towards the cost of care for her children but similarly claimed that 
her failure to pay was not willful. The respondent argued that she could 
have paid, but “she did not know she could pay towards the cost of care 
for her children, did not know how to pay towards the cost, and could 
not reasonably have been expected to do so.” Jd. at 365, 838 S.E.2d at 
332. This Court disagreed, holding that: 


Respondent-mother’s argument that she did not 
know she had to pay a reasonable portion of the cost 
of care for her children or how to do so is fundamen- 
tally without merit. The absence of a court order, 
notice, or knowledge of a requirement to pay support 
is not a defense to a parent’s obligation to pay rea- 
sonable costs, because parents have an inherent duty 
to support their children. Given her inherent duty to 
support her children, respondent cannot hide behind 
a cloak of ignorance to assert her failure to pay a rea- 
sonable portion of the cost of care for her children 
was not willful. 


Id. at 366, 838 S.E.2d at 333 (cleaned up). 


Respondents contend that we should disavow In re S.E. Respondents 
claim that the interpretation of N.C.G.S. § 7B-1111(a)(8) as set forth in 


2. Respondents make arguments regarding findings of fact 14 and 17, but we do not 
address them because they are not relevant to grounds for termination under N.C.G.S. 
§ 7B-1111(a)(8). In re N.G., 374 N.C. 891, 900, 845 S.E.2d 16, 23 (2020). 
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In re S.E., when compared to termination for lack of support pursuant 
to N.C.G.S. § 7B-1111(a)(4)?, “results in an unconstitutional dichotomy, 
under which similarly situated parents are treated differently depending 
on who the child’s custodian is.” Respondents argue that “the General 
Assembly could not have possibly intended to hold only some parents 
to a strict liability standard, for doing so would result in an unconstitu- 
tional outcome in which those parents are deprived of the equal protec- 
tion of the law.” 


Adhering to the principle of stare decisis, we decline to change our 
interpretation of N.C.G.S. § 7B-1111(a)(8). This Court has stated: 


It is .. . an established rule to abide by former prec- 
edents, stare decisis, where the same points come up 
again in litigation, as well to keep the scale of justice 
even and steady, and not liable to waver with every 
new judge’s opinion, as also because, the law in that 
case being solemnly declared and determined what 
before was uncertain, and perhaps indifferent, is now 
become a permanent rule, which it is not in the breast 
of any subsequent judge to alter or swerve from 
according to his private sentiments; he being sworn 
to determine, not according to his private judgment, 
but according to the known laws and customs of the 
land—not delegated to pronounce a new law, but to 
maintain and expound the old one—jus dicere et non 
jus dare. 


McGill v. Town of Lumberton, 218 N.C. 586, 591, 11 S.E.2d 873, 876 
(1940) (cleaned up); see also Bacon v. Lee, 353 N.C. 696, 712, 549 S.E.2d 
840, 851-52 (2001) (“A primary goal of adjudicatory proceedings is the 
uniform application of law. In furtherance of this objective, courts gen- 
erally consider themselves bound by prior precedent, i.e., the doctrine of 
stare decisis.” (citing Payne v. Tennessee, 501 U.S. 808, 827, 115 L.Ed.2d 
720, 736-37 (1991)). 


3. Section 7B-1111(a)(4) provides that a trial court may terminate parental rights 
where “[o]ne parent has been awarded custody of the juvenile by judicial decree or has 
custody by agreement of the parents, and the other parent whose parental rights are 
sought to be terminated has for a period of one year or more next preceding the filing of 
the petition or motion willfully failed without justification to pay for the care, support, 
and education of the juvenile, as required by the decree or custody agreement.” N.C.G.S. 
§ 7B-1111(a)(4) (2019). 
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The trial court’s unchallenged findings of fact demonstrate that re- 
spondents had the ability to pay a reasonable portion of David’s cost of 
care but failed to pay any amount to DSS or the foster parents toward 
cost of care. Accordingly, we conclude that grounds existed pursuant to 
N.C.G.S. § 7B-1111(a)(8) to terminate respondents’ parental rights. 


[2] We next consider respondent-father’s argument that the trial court 
conducted the adjudicatory hearing under a fundamental misapprehen- 
sion of the law. Respondent-father claims that the trial court “conducted 
the adjudication hearing under the fundamentally misguided belief that 
parent and child were adversaries—that is, that young David’s inter- 
ests took priority over his parents’ constitutionally protected rights.” 
See Santosky v. Kramer, 455 U.S. 745, 760, 71 L. Ed. 2d 599, 610 (1982) 
(stating that “[a]t the factfinding, the State cannot presume that a child 
and his parents are adversaries. After the State has established paren- 
tal unfitness at that initial proceeding, the court may assume at the 
dispositional stage that the interests of the child and the natural parents 
do diverge.”). We are not persuaded. 


As noted previously herein, a termination of parental rights pro- 
ceeding consists of two stages, an adjudicatory stage and a dispositional 
stage. N.C.G.S. §§ 7B-1109, -1110 (2019); In re Montgomery, 311 N.C. at 
110, 316 S.E.2d at 252. This Court has often stated that in proceedings 
conducted under the North Carolina Juvenile Code, the best interests of 
the juvenile are paramount. See, e.g., In re T.H.T., 362 N.C. 446, 450, 665 
S.E.2d 54, 57 (2008) (affirming that the child’s best interests constitute 
“the ‘polar star’ of the North Carolina Juvenile Code”); see also In re 
Montgomery, 311 N.C. at 109, 316 S.E.2d at 246. However, a trial court 
only proceeds to “the dispositional stage at which point it must deter- 
mine whether terminating the parent’s rights is in the juvenile’s best in- 
terests” after it “determines at the adjudicatory stage that one or more of 
the grounds in N.C.G.S. § 7B-1111(a) exists to terminate parental rights.” 
In re K.L.M., 375 N.C. 118, 121, 846 S.E.2d 488, 490 (2020). Thus, until 
the trial court has concluded at the adjudicatory stage that a ground ex- 
ists to terminate parental rights, “the constitutionally[ ]protected para- 
mount right of parents to custody, care, and control of their children 
must prevail.” Petersen v. Rogers, 337 N.C. 397, 403-04, 445 S.E.2d 901, 
903 (1994). 


Respondent-father’s argument that the trial court focused on 
David’s interests, rather than respondents’ constitutionally protected 
rights to preserve their family intact, and erroneously placed David and 
respondents in adversarial roles, is based upon a statement made by the 
trial court at the conclusion of the adjudicatory phase of the termination 
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hearing. The trial court stated that “[w]e’re here for — not for [respon- 
dents]. We’re here for this child.” 


At the conclusion of the adjudicatory portion of the termination 
hearing, the trial court’s full statement was: 


Well the case is made more difficult than a lot of 
these because just of the length of time it took for 
[respondents] to see the light. We’re here for -- not 
for [respondents]. We’re here for this child. Had 
[respondents] taken the steps early on that I think 
these lawyers have finally got them at least going 
on, then we wouldn't be here in the situation where 
[David] had been gone so long. But the court does 
find that there’s evidence to these grounds alleged in 
the petition. 


When read in its entirety and in context, it is apparent that the trial court 
was not acting under a misapprehension of law. First, the trial court 
noted in its pre-trial order that “[t]his matter shall proceed to adjudica- 
tion, and, if warranted, to disposition[.]” (Emphasis added) See In re 
K.L.M., 375 N.C. 118, 121, 846 S.E.2d 488, 490 (2020). The trial court 
recognized that respondents had a constitutionally protected interest in 
preserving familial bonds and that the matter would not proceed to dis- 
position unless grounds for termination were proven. The trial court’s 
statements further recognize that respondents acted inconsistently with 
that interest, parental unfitness had been established, and the trial court 
would be proceeding to the dispositional phase of the proceeding where 
determination of David's best interests would be paramount. We there- 
fore conclude that the trial court was not acting under a misapprehen- 
sion of the law at adjudication. 


The trial court’s conclusion that a ground for termination existed 
pursuant to N.C.G.S. § 7B-1111(a)(8) is sufficient in and of itself to sup- 
port termination of respondents’ parental rights. In re E.H.P.,, 372 N.C. 
at 395, 831 S.E.2d at 53. As such, we need not address respondents’ ar- 
guments regarding N.C.G.S. § 7B-1111(a)(1), (2) and (6). Furthermore, 
respondents do not challenge the trial court’s conclusion that termina- 
tion of their parental rights was in David’s best interests. See N.C.G.S. 
§ 7B-1110(a) (2019). Accordingly, we affirm the trial court’s order termi- 
nating respondents’ parental rights to David. 


AFFIRMED. 
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IN THE MATTER OF D.J. 


No. 528A20 
Filed 24 September 2021 


Termination of Parental Rights—motion to continue—to secure 
witness testimony—insufficient offer of proof—no prejudice 

In a termination of parental rights matter, respondent-mother’s 
motion to continue the hearing in order to secure a witness—who 
was expected to relate the services respondent was engaged in 
at a local health center—was properly denied where the offer of 
proof by respondent’s counsel was vague and did not forecast what 
the witness’s testimony would be, and where there was no dispute 
that respondent received services at the health center. Respondent 
waived any constitutional argument by not raising the issue before 
the trial court, and did not demonstrate she was prejudiced by the 
court’s decision. 


Native Americans—Indian Child Welfare Act—tribal notice 
requirements—post-termination of parental rights documen- 
tation—noncompliance cured 

Where the trial court terminated respondent-mother’s parental 
rights to her son without fully complying with the notice require- 
ments of the Indian Child Welfare Act (CWA), but the court held 
post-termination proceedings and made detailed findings of fact— 
regarding the social services agency’s due diligence in confirming the 
child’s non-eligibility status with numerous Indian tribes and seeking 
assistance from the federal Bureau of Indian Affairs for a non-respon- 
sive tribe—before concluding that the minor child was not an Indian 
child under ICWA, the trial court cured its initial noncompliance. 


Appeal pursuant to N.C.G.S. § 7B-1001(a1)(1) from an order entered 


on 18 September 2020 by Judge Beverly Scarlett in District Court, Orange 
County. This matter was calendared for argument in the Supreme Court 
on 19 August 2021 but determined on the record and briefs without 
oral argument pursuant to Rule 30(f) of the North Carolina Rules of 
Appellate Procedure. 


Stephenson & Fleming, LLP, by Deana K. Fleming, for petitioner- 
appellee Orange County Department of Social Services. 


Michelle FormyDuval Lynch for appellee Guardian ad Litem. 
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Wendy C. Sotolongo, Parent Defender, by J. Lee Gilliam, Assistant 
Parent Defender, for respondent-appellant mother. 


BARRINGER, Justice. 


Respondent appeals the trial court’s order which terminated her pa- 
rental rights to her minor child, D.J. (Daniel).! The trial court found that 
grounds existed to terminate respondent’s parental rights pursuant to 
N.C.G.S. § 7B-1111(a)(1) and (2) and that termination was in Daniel’s 
best interests. Respondent has not challenged on appeal the trial court’s 
conclusion that the grounds for termination pursuant to N.C.G.S. 
§ 7B-1111(a)(1) and (2) existed or that termination was in Daniel’s best 
interests. Instead, respondent argues that the trial court erred by deny- 
ing her counsel’s motion to continue the termination hearing and that 
the trial court failed to comply with the requirements of the Indian Child 
Welfare Act (ICWA). Since we conclude that respondent has failed to 
show prejudice from the trial court’s denial of the motion to continue and, 
further, since we conclude that the trial court has now sufficiently com- 
plied with the ICWA as it pertains to Daniel, we reject respondent’s argu- 
ments and affirm the trial court’s termination-of-parental-rights order. 


I. Background 


Petitioner Orange County Department of Social Services (DSS 
or OCDSS) first became involved with respondent and Daniel on 
30 January 2019 when it received a Child Protective Services (CPS) 
report that respondent appeared to be impaired while visiting a chil- 
dren’s museum with Daniel. A DSS social worker responded to the scene 
where respondent acted disorganized and agitated, swayed back and 
forth while standing, and had difficulty maintaining a linear conversa- 
tion. When respondent could not identify an alternative caretaker for 
Daniel, the social worker attempted to locate a temporary safety provid- 
er. Respondent became agitated and uncooperative and fled from DSS 
and law enforcement with Daniel. DSS and law enforcement attempted 
unsuccessfully to locate respondent and Daniel in the vicinity of the 
children’s museum. 


The next day, on 31 January 2019, DSS filed a petition alleging that 
Daniel was a neglected and dependent juvenile. In addition to recounting 
the incident at the children’s museum, the petition alleged that respon- 
dent had a prior CPS report involving Daniel in Randolph County and 


1. A pseudonym is used to protect the identity of the minor child and for ease 
of reading. 
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another in Forsyth County. DSS was also granted nonsecure custody 
of Daniel. Respondent and Daniel were eventually located at a nearby 
apartment complex. 


On 7 March 2019, DSS filed an amended petition, adding allegations 
regarding prior CPS reports involving respondent and Daniel in Guilford 
County and Durham County and respondent’s history of substance 
abuse and mental health issues. After a hearing on the amended petition 
on 21 March 2019, the trial court entered an order adjudicating Daniel as 
aneglected and dependent juvenile on 30 April 2019. The trial court’s or- 
der also incorporated by reference the court report prepared by DSS in 
which it stated that respondent “has reported American Indian heritage 
and letters have been mailed to the identified tribes.” 


DSS filed a motion in the cause to terminate respondent’s paren- 
tal rights on 26 February 2020. In the motion, DSS alleged two grounds 
for termination: neglect and willful failure to make reasonable progress 
in correcting the conditions that led to Daniel’s removal. See N.C.G.S. 
§ 7B-1111(a)(1)-(2) (2019). 


The termination motion was called for a hearing on 6 August 2020. 
Immediately before the termination hearing, the trial court heard a mo- 
tion to continue that had been filed by respondent’s counsel to secure 
the testimony of a witness who worked at Lincoln Community Health 
Center. Respondent’s counsel recounted his attempts to secure the wit- 
ness’s testimony and indicated that “[his] understanding in talking with 
the Lincoln Community [Health] Center was that they would not let [the 
witness] come [testify].” The trial court denied the motion to continue 
but ruled that the witness could testify by phone or Webex and afford- 
ed respondent’s counsel the opportunity to contact the witness during 
an impending thirty-minute recess to determine if she would testify via 
telephone or Webex. Respondent’s counsel then made an offer of proof 
as follows: 


I'd just like to make an offer of proof on this that [the 
witness] has had contact and ha[s] been involved 
with [r]espondent[-m]other since, I think, about May 
of last year, that [r]espondent[-m]lother gets sev- 
eral services at Lincoln Community [Health] Center 
including I think there’s a substance abuse treatment. 
There’s a psychiatrist and maybe another—a thera- 
pist involved also. 


[The witness] is sort of a—what she calls a bridge 
counselor, that she’s able to connect these services, so 
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she’s aware of these services. Also she sees [respon- 
dent-mother], my understanding is, once or twice a 
month. I don’t know exactly how it was going through 
COVID. I think it might have been [by] telephone[ ], 
but [respondent-mother] called in regularly to her 
and also attended the, you know, Lincoln Community 
[Health] Center. 


So I just think in terms of the information she 
could offer in court, it would be extremely valuable. 


Counsel for DSS in response clarified that there is no dispute that 
respondent gets some services at Lincoln Community Health Center 
and that DSS had contact with Lincoln Community Health Center and 
received some information from them. Counsel for DSS then had a case 
social worker inform the trial court of her contact with the witness and 
her attempts to obtain records from the witness which were ultimately 
unsuccessful. Finally, DSS’s counsel raised that Lincoln Community 
Health Center was in Durham but that respondent indicated she was 
traveling from her home in Mount Airy. The trial court subsequently 
took a scheduled recess. 


After the recess, respondent’s counsel informed the trial court that 
he was unable to get in contact with the witness despite calling her 
and leaving her voicemails. The termination hearing then proceeded. 
Approximately twenty-five minutes later, respondent’s counsel received 
a response from the witness indicating that her employer would not al- 
low her to testify. After DSS concluded its presentation of evidence for 
the adjudicatory phase of the termination hearing, respondent’s counsel 
renewed the motion to continue. The trial court again denied the motion. 


After the termination hearing, the trial court entered an order ter- 
minating respondent’s parental rights in Daniel. The trial court found 
that grounds existed to terminate respondent’s parental rights pursuant 
to N.C.G.S. § 7B-1111(a)(1) and (2) and that termination was in Daniel’s 
best interests. The order was amended on 18 September 2020, with 
the trial court reaching the same conclusions in the amended order. 
Respondent appealed. 


II. Motion to Continue 


[1] Respondent contends that the trial court erred by denying her mo- 
tion to continue. Respondent submits that she was prejudiced by her 
inability to examine the witness who worked at the Lincoln Community 
Health Center during the termination hearing. 
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“Ordinarily, a motion to continue is addressed to the discretion 
of the trial court, and absent a gross abuse of that discretion, the trial 
court’s ruling is not subject to review.” In re A.L.S., 3874 N.C. 515, 516-17 
(2020) (quoting State v. Walls, 342 N.C. 1, 24 (1995)). “Abuse of discre- 
tion results where the [trial] court’s ruling is manifestly unsupported by 
reason or is so arbitrary that it could not have been the result of a reasoned 
decision.” Id. at 517 (quoting State v. Hennis, 323 N.C. 279, 285 (1988)). 


In reviewing for an abuse of discretion, we are 
guided by the Juvenile Code, which provides that 
continuances that extend beyond 90 days after the 
initial petition shall be granted only in extraordinary 
circumstances when necessary for the proper admin- 
istration of justice. Furthermore, continuances are 
not favored and the party seeking a continuance has 
the burden of showing sufficient grounds for it. The 
chief consideration is whether granting or denying a 
continuance will further substantial justice. 


In re J.E., 377 N.C. 285, 2021-NCSC-47, 15 (cleaned up). 


“If, however, the motion [to continue] is based on a right guaranteed 
by the Federal and State Constitutions, the motion presents a question 
of law[,] and the order of the [trial] court is reviewable.” In re A.L.S., 
374 N.C. at 517 (quoting State v. Baldwin, 276 N.C. 690, 698 (1970)). 
However, when “[the respondent] did not assert in the trial court that a 
continuance was necessary to protect a constitutional right,” this Court 
does not review the trial court’s denial of a motion to continue on con- 
stitutional grounds. In re A.L.S., 374 N.C. at 517; see also In re J.E., 
q 14. Instead, the respondent is held to “ha[ve] waived any argument 
that the denial of the motion to continue violated his [or her] constitu- 
tional rights.” In re J.E., § 14 (citing In re S.M., 375 N.C. 673, 679 (2020)); 
see also In re A.L.S., 374 N.C. at 517. 


“Moreover, ‘[r]egardless of whether the motion raises a constitu- 
tional issue or not, a denial of a motion to continue is only grounds for 
a new trial when [the respondent] shows both that the denial was erro- 
neous, and that he [or she] suffered prejudice as a result of the error.’ ” 
In re A.L.S., 374 N.C. at 517 (first alteration in original) (quoting Walls, 
342 N.C. at 24-25); see also State v. Phillip, 261 N.C. 263, 266-67 (1964) 
(“Regardless of whether the defendant bases his appeal upon an error of 
law or an abuse of discretion, it is elementary that to entitle him to anew 
trial he must show not only error but prejudicial error.”). 


q 14 


q 16 


570 IN THE SUPREME COURT 


IN RE D.J. 
[378 N.C. 565, 2021-NCSC-105] 


In this matter, respondent’s counsel did not raise a constitutional ar- 
gument before the trial court. Thus, while respondent appears to suggest 
that the trial court’s denial of the motion to continue was constitutional 
error, respondent has waived any argument to this effect. Respondent 
has also failed to show prejudice. While respondent made an offer of 
proof concerning the witness’s testimony, the offer of proof is vague. See 
In re A.L.S., 374 N.C. at 518 (upholding the denial of a motion to con- 
tinue when “respondent-mother’s counsel offered only a vague descrip- 
tion of the [witness]’s expected testimony”). The offer of proof provided 
that the witness has had contact and been involved with respondent 
since May of the prior year, saw respondent once or twice a month, and 
connected respondent to services at Lincoln Community Health Center. 
However, it does not say what the witness's testimony would be. There 
was also no dispute that respondent received some services at Lincoln 
Health Community Center. 


Since continuances are not favored, motions to continue “ought not 
to be granted unless the reasons therefor are fully established.” State 
v. Gibson, 229 N.C. 497, 501 (1948) (citing Commonwealth v. Millen, 289 
Mass. 441, 463 (1935)). Based on the record before us, respondent's offer 
of proof fails to demonstrate the significance of the witness’s potential 
testimony and any prejudice arising from the trial court’s denial of her 
motion to continue. See In re H.A.J., 377 N.C. 43, 2021-NCSC-26, 13; 
Phillip, 261 N.C. at 267 (“[A] mere intangible hope that something help- 
ful to a litigant may possibly turn up affords no sufficient basis for delay- 
ing a trial to a later term.” (quoting Gibson, 229 N.C. at 502)). Therefore, 
we reject respondent’s assignment of error. 


III. Indian Child Welfare Act 


[2] Respondent additionally argues that the trial court failed to comply 
with its obligations under the ICWA when it had reason to know Daniel 
had Indian heritage. DSS and the guardian ad litem concede that the re- 
cord fails to establish that the trial court complied with the ICWA notice 
requirements prior to the termination hearing, but DSS has supplement- 
ed the record on appeal with post-termination-of-parental-rights-hearing 
orders, exhibits, and related materials that DSS contends are salient to 
the ICWA issues on appeal. 


We have previously addressed the sufficiency of post-termination- 
of-parental-rights notices and hearings to address compliance with 
the ICWA in In re E..J.B., 375 N.C. 95 (2020). In that matter, two tribes 
responded to the notices and indicated that the juveniles “were not 
‘Indian children’ as defined in 25 U.S.C. § 1903(4),” but one tribe—the 
United Keetoowah Band of Cherokee Indians tribe—did not respond to 
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the notice. Id. at 106. This Court “conclude[d] that the post termination 
notice sent to the Keetoowah Band of Cherokee Indians tribe did not 
cure the trial court’s failure to comply with the [ICWA] prior to terminat- 
ing respondent-father’s parental rights,” id., because the trial court had 
failed to ensure that DSS used due diligence when contacting the tribes, 
id. (citing 25 C.FR. § 23.107(b)(1) (2019)). “If a tribe fails to respond, 
the trial court must seek assistance from the Bureau of Indian Affairs 
prior to making its own independent determination.” Jd. (citing 25 C.ER. 
§ 23.105(c) (2019)). 


The ICWA provides as follows: 


If you do not have accurate contact information for 
a Tribe, or the Tribe contacted fails to respond to 
written inquiries, you should seek assistance in con- 
tacting the Indian Tribe from the [Bureau of Indian 
Affairs] local or regional office or the [Bureau of 
Indian Affairs]’s Central Office in Washington, DC 
(see www.bia.gov). 


25 C.FR. § 23.105(c) (2020). In In re E.J.B., we thus reversed and 
remanded to the trial court to issue an order requiring that proper notice 
be sent to the Keetoowah Band of Cherokee Indians tribe despite the 
trial court’s post-termination-hearing conclusion that the ICWA did not 
apply. In re E.J.B., 375 N.C. at 106. Further, we instructed the trial court 
as follows: 


If the Keetoowah Band of Cherokee Indians tribe 
indicates that the children are not Indian children 
pursuant to the [ICWA], the trial court shall reaffirm 
the order terminating respondent-father’s paren- 
tal rights. In the event that the Keetoowah Band of 
Cherokee tribe indicates that the children are Indian 
children pursuant to the [ICWA], the trial court shall 
proceed in accordance with the relevant provisions 
of the [ICWA]. 


Id. 


In this matter, the trial court also exercised jurisdiction to con- 
duct post-termination-of-parental-rights review and hearings. However, 
in contrast to In re E.J.B., the trial court ensured compliance with 
25 C.ER. § 23.105(c) and DSS’s due diligence before concluding that the 
ICWA did not apply. The trial court, after hearing the evidence, found 
and concluded as follows: 
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14. Respondent[-]mother previously reported to OCDSS 
potential Native American Heritage, specifically the 
Cherokee and Iroquois (Haudenosaunee) Tribes. 


15. In 2019, OCDSS initially sent ICWA notices to 
the Easter[n] Band of Cherokee Indians and notifica- 
tion to state-recognized tribes, Haliwa Saponi Indian 
Tribe and Sappony Indian Tribe. Non-membership 
letters were received from these tribes. 


16. After the case was transferred from the foster 
care unit to the adoption unit of OCDSS, the agency 
became aware that notices previously provided to the 
above-mentioned tribes did not comport with ICWA 
requirements for notification of the Native American 
Heritage identified by [r]espondent[-]mother. 


17. In January 2021, OCDSS mailed additional Tribal 
Notification Letters, including Consent to Explore 
American Indian Heritage, and copies of the Juvenile 
Petition, by Certified Mail Return Receipt Requested 
to the nine tribes identified as “Iroquis” . . . . 


18. In January 2021, OCDSS mailed additional Tribal 
Notification Letters, including Consent to Explore 
American Indian Heritage, and copies of the Juvenile 
Petition, by Certified Mail Return Receipt Requested 
to the three tribes identified as “Cherokee” .... 


19. In response to the Tribal Notification Letters and 
accompanying documents set forth above, letters of 
the juvenile’s non-eligibility status have been received 
from eight of the nine tribes identified as “Iroquis” ... . 


20. Despite confirmation of receipt of the Tribal 
Notification Letters and accompanying documents, 
the Onondaga Nation (NY) has not responded to 
the inquiry. On March 11, 2021, the assigned social 
worker called the Onondaga Nation (NY) to follow up 
on the notification sent and left a voice mail message. 
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21. On March 11, 2021, [OCDSS] sent a letter to the 
Indian Child Welfare Services, Bureau of Indian Affairs 
Regional Office, Attention Gloria York, 545 Marriot 
Drive, Suite 700, Nashville, TN, 37214 requesting assis- 
tance to determine tribal membership eligibility of the 
juvenile regarding the identified tribes who have not 
responded within the fifteen-day time frame. 


23. On April 7, 2021, the United States Department of 
the Interior Bureau of Indian Affairs issued a Response 
to ICWA Child Custody Notification/Request for 
Indian Ancestry to the assigned OCDSS social worker 
....A copy of the letter was admitted into evidence 
and is hereby incorporated by reference. 


24. The Bureau of Indian Affairs specified in relevant 
part as follows: 


a. The BIA acknowledges that you have noti- 
fied the family’s identified Tribe(s) Tuscarora, 
Tonawanda, Mohawk, Seneca, Oneida, EBCI, 
Cayugo, Onondaga, and Keetoowah based on 
your inquiry with the family according to 25 
U.S.C. § 1912. 


b. You have identified that Onondaga and 
Keetoowah have not responded. At this point, 
you have done due diligence and completed your 
ICWA responsibilities. 


25. On May 20, 2021, the assigned social worker 
received an email from the Cherokee Nation (OK) 
confirming the juvenile’s non-eligibility status. A copy 
of which was admitted into evidence, and hereby 
incorporated by reference. 


26. On April 26, 2021, the United Keeto[o]wah Band 
of Cherokee (OK) issued a letter of the juvenile’s non- 
eligibility status. A copy of which was admitted into 
evidence, and hereby incorporated by reference. 


27. In response to the Tribal Notification Letters 
and accompanying documents set forth above, let- 
ters or written correspondence of the juvenile’s 
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non-eligibility status have been received from the 
three tribes identified as “Cherokee” .... 


28. While OCDSS has not received a letter regarding 
the juvenile’s eligibility status with the Onondaga, the 
Bureau of Indian Affairs determined that OCDSS con- 
ducted due diligence and completed responsibilities 
under the Indian Child Welfare Act. 


29. In accordance with 25 U.S.C. § 1912, OCDSS 
complied with notification requirements to determine 
whether the juvenile was a member or eligible for 
membership in. . . a federally recognized Indian Tribe. 


30. The [cJourt has sufficient, credible evidence to 
determine that the juvenile is not an Indian Child as 
defined by the Indian Child Welfare Act. 


HAVING MADE THE PRECEDING FINDINGS, THE 
COURT CONCLUDES AS FOLLOWS: 


1. This [cJourt has jurisdiction, both personal and 
subject matter, and all parties have been properly 
served and are properly before the [c]Jourt. 


2. OCDSS has complied with ICWA notification 
requirements as set forth herein. 


3. The juvenile is not an Indian Child as defined by 
25 U.S.C. § 1912. 


4. The Indian Child Welfare Act (CWA) does not 
apply to the juvenile and subsequent custody or adop- 
tion proceedings. 


As reflected in the foregoing findings of fact and conclusions of law 
by the trial court, the trial court ensured that DSS used due diligence in 
contacting and working with the tribes. Response letters were received 
from all tribes but one, and all response letters received indicated that 
Daniel was not eligible for membership in the respective tribe. For the 
one tribe that did not provide a response letter, DSS complied with 
25 C.ER. § 23.105(c). DSS contacted the Bureau of Indian Affairs, and 
the Bureau of Indian Affairs determined that DSS “ha[d] done [its] due 
diligence and ha[d] completed [its] ICWA responsibilities.” The trial 
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court also concluded that “[t]he juvenile is not an Indian Child as defined 
by 25 U.S.C. § 1912.” Given the foregoing, we hold that the trial court 
has now sufficiently complied with the requirements of the ICWA as it 
pertains to Daniel and cured its prior noncompliance. 


To the extent respondent argues that the trial court’s prior noncom- 
pliance with the ICWA deprived the trial court of jurisdiction to enter or- 
ders addressing the custody of Daniel, this argument fails. Respondent 
has not contended, and the record does not support that an Indian 
tribe has exclusive jurisdiction pursuant to 25 U.S.C. § 1911(a). Exclusive 
jurisdiction is only vested in an Indian tribe for a “child custody pro- 
ceeding involving an Indian child who resides or is domiciled within the 
reservation of such tribe” or “[w]here an Indian child is a ward of a tribal 
court.” 25 U.S.C § 1911(a). Further, after ensuring DSS’s due diligence in 
its compliance with the notice requirements of 25 U.S.C. § 1912(a), albeit 
post-termination, the trial court concluded that Daniel is not an Indian 
child. Thus, we need not address whether and what remedy exists for 
noncompliance with 25 U.S.C. § 1912(a) in a child-custody proceeding 
involving an Indian child as defined by 25 U.S.C. § 1912. In this matter, 
any error by the trial court on account of its belated compliance with 
the ICWA is not prejudicial. Therefore, we affirm the termination order. 


IV. Conclusion 


Based on the foregoing analysis, we reject respondent’s arguments 
on appeal concerning the termination order. Respondent has failed to 
show prejudice as to the trial court’s denial of her motion to continue, 
and the trial court has now complied with the ICWA. Accordingly, we 
affirm the trial court’s termination order. 


AFFIRMED. 
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IN THE MATTER OF D.T.H. 


No. 382A20 
Filed 24 September 2021 


Termination of Parental Rights—findings of fact—suffi- 
ciency—mere recitations of testimony—conflicting evidence 

When reversing an order terminating a father’s parental rights 
to his son on grounds of neglect, dependency, and abandonment, 
the Supreme Court disregarded multiple findings of fact in the order 
that either failed to resolve material conflicts in the evidence or 
constituted (or potentially constituted) mere recitations of testi- 
mony rather than proper factual determinations by the trial court, 
including findings regarding the father’s child support payments, 
the father’s relationship with and efforts to contact his son, and the 
maternal grandparents’ efforts to prevent the father from communi- 
cating with the child. 


Termination of Parental Rights—grounds for termination— 
neglect—by abandonment—insufficiency of findings—unre- 
solved factual disputes 

An order terminating a father’s parental rights to his son on 
grounds of neglect by abandonment (N.C.G.S. § 7B-1111(a)(1)) 
was reversed and remanded, where the trial court’s findings failed 
to resolve key factual disputes over the amount of contact the 
father had had with the child and whether such contact was limited 
because of the father’s willful relinquishment of his parental duties 
or because of the grandparents’ efforts to prevent him from com- 
municating with his son. 


Termination of Parental Rights—grounds for termination— 
dependency—required findings—alternative care arrangement 

The trial court erred in terminating a father’s parental rights on 
grounds of dependency (N.C.G.S. § 7B-1111(a)(6)), where the court 
failed to enter any written findings addressing whether the father 
“lacked an alternative child care arrangement” for his son, and where 
the record did not contain any evidence that the father lacked an 
alternative child care arrangement. 


Termination of Parental Rights—grounds for termination— 
abandonment—insufficiency of findings—unresolved factual 
disputes 
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An order terminating a father’s parental rights to his son on 
grounds of abandonment (N.C.G.S. § 7B-1111(a)(7)) was reversed 
and remanded for entry of further findings, where the trial court 
failed to make findings addressing the father’s conduct during the 
determinative six-month period before the termination petition was 
filed, and where the court’s findings did not resolve key factual dis- 
putes over the amount of contact the father had had with the child 
and whether such contact was limited because of the father’s willful 
relinquishment of his parental duties or because of the grandpar- 
ents’ efforts to prevent him from communicating with his son. 


Appeal pursuant to N.C.G.S. § 7B-1001(a1)(1) from an order entered 
on 5 June 2020 by the Honorable L. Walter Mills in District Court, Carteret 
County. This matter was calendared for argument in the Supreme Court 
on 19 August 2021, but was determined on the record and briefs with- 
out oral argument pursuant to Rule 30(f) of the North Carolina Rules of 
Appellate Procedure. 


Mark L. Hayes for petitioner-appellees. 
Richard Croutharmel for respondent-appellant father. 


ERVIN, Justice. 


Respondent-father Thomas H. appeals from a trial court order termi- 
nating his parental rights in the minor child D.T.H.! After careful review 
of respondent-father’s challenges to the trial court’s termination order in 
light of the record and the applicable law, we hold that the legally valid 
findings of fact contained in the trial court’s termination order do not 
suffice to support a conclusion that respondent-father’s parental rights 
in David were subject to termination. As a result, we reverse the trial 
court’s termination order and remand this case to the District Court, 
Carteret County, for further proceedings, including the making of new 
findings of fact and conclusions of law with respect to the issue of wheth- 
er respondent-father’s parental rights in David were subject to termina- 
tion on the basis of neglect by abandonment, N.C.G.S. § 7B-1111(a)(1), 
or abandonment, N.C.G.S. § 7B-1111(a)(7). 


1. D.T-H. will be referred to throughout the remainder of this opinion as David, 
which is a pseudonym used for ease of reading and to protect the identity of the juvenile. 
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I. Factual Background 


David was born in Craven County in March 2007 to respondent-father 
and the mother Brandi C. Although respondent-father and the mother 
married in July 2007, they separated during the following August. After the 
parents separated, the mother and David resided with David’s maternal 
grandparents, who are the petitioners in this case. On 8 September 2008, 
the mother filed a complaint against respondent-father seeking a divorce 
from bed and board, custody, and child support. Following the maternal 
grandparents’ decision to intervene in this proceeding for the purpose 
of seeking to have David placed in their custody, respondent-father filed 
an answer in which he stated that neither he nor the mother should have 
custody of David. On 15 April 2010, Judge Cheryl L. Spencer entered a 
temporary order determining that the mother was unable to care for 
David on her own, that the maternal grandparents had “insured [David’s] 
well-being and safety,” that neither parent should be awarded custody of 
David at that time, and that it was not in “the best interest of the minor 
child that [either parent] have visitation, except as agreed upon by [the 
maternal grandparents], and [the mother] or [respondent-father].” As a 
result, Judge Spencer concluded that the maternal grandparents “[we]re 
fit and proper persons for the temporary sole care, custody, and control 
of the minor child” and placed David in their custody. 


On 20 September 2011, the trial court entered an order finding that 
Judge Spencer’s temporary order had remained unmodified since its en- 
try and concluding that it was in David's best interests that the temporary 
order become permanent. In light of those determinations, the trial court 
awarded the maternal grandparents “permanent sole care, custody and 
control, and the residential placement of the minor child” and allowed 
the parents to visit with him “only at such times, places, and under such 
conditions, as agreed upon specifically by [the maternal grandparents], 
and [the mother] or [respondent-father].” 


In 2011, the maternal grandmother obtained overseas employment 
with the Department of Defense and was eventually stationed in Japan. 
Following the maternal grandfather's retirement from his own employ- 
ment a few months later, he and David joined the maternal grandmother 
in Japan in 2013. After David had resided in Japan for three years, the 
maternal grandparents moved, with David, to Bahrain in 2016 and to 
Kaiserslautern, Germany, in 2018. 


On 20 July 2018, the maternal grandparents filed a petition seek- 
ing to have respondent-father’s parental rights in David terminated on 
the basis of neglect, N.C.G.S. § 7B-1111(a)(1); dependency, N.C.G.S. 
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§ 7B-1111(a)(6); abandonment, N.C.G.S. § 7B-1111(a)(7); and the fact 
that respondent-father had voluntarily relinquished his parental rights in 
another juvenile and lacked the ability or willingness to establish a safe 
home, N.C.G.S. § 7B-1111(a)(9).? After a guardian ad litem was appoint- 
ed in this proceeding, she conducted interviews with each of the parties 
between November 2018 and July 2019 and submitted a dispositional 
report that was dated 22 January 2019 and amended on 29 July 2019 in 
which she recommended that the maternal grandparents’ termination 
petition be denied. On 18 February and 29 July 2019, the trial court con- 
ducted a hearing for the purpose of addressing the issues raised by the 
termination petition at which testimony was received from the maternal 
grandfather, respondent-father, the mother, the paternal grandmother, 
the paternal grandfather, and the guardian ad litem. On 5 June 2020, the 
trial court entered an order determining that respondent-father’s paren- 
tal rights in David were subject to termination on the basis of neglect, 
N.C.G.S. § 7B-1111(a)(1); dependency, N.C.G.S. § 7B-1111(a)(6); and 
abandonment, N.C.G.S. § 7B-1111(a)(7), and that it would be in David’s 
best interests for respondent-father’s parental rights to be terminated, 
N.C.G.S. § 7B-1110(a) (2019). Respondent-father noted an appeal to this 
Court from the trial court’s termination order. 


II. Substantive Legal Analysis 
A. Standard of Review 


In seeking relief from the trial court’s termination order before this 
court, respondent-father contends that several of the trial court’s find- 
ings of fact are legally deficient and that the trial court had erred by 
concluding that his parental rights in David were subject to termina- 
tion. According to well-established North Carolina law, a termination of 
parental rights proceeding involves the use of a two-step process con- 
sisting of an adjudicatory hearing and a dispositional hearing. N.C.G.S. 
§§ 7B-1109, -1110 (2019). At the adjudicatory hearing, at which the pe- 
titioner or movant bears the burden of proof, N.C.G.S. § 7B-1110(f), the 
trial court, sitting without a jury, hears the evidence and makes find- 
ings of fact in the course of determining whether any of the grounds for 


2. On 9 August 2018, the maternal grandparents filed a petition seeking to have the 
mother’s parental rights in David terminated on the basis of neglect, N.C.G.S. § 7B-1111(a)(1); 
dependency, N.C.G.S. § 7B-1111(a)(6); and abandonment, N.C.G.S. § 7B-1111(a)(7). 
After the mother admitted that her parental rights in David were subject to termination 
on the basis of dependency, N.C.G.S. § 7B-1111(a)(6), the trial court entered an order on 
16 January 2020 terminating the mother’s parental rights in David. In view of the fact that 
the mother did not appeal from the trial court’s termination order, we will refrain from 
discussing the proceedings against the mother any further in this opinion. 
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termination enumerated in N.C.G.S. § 7B-1111(a) exist. In the event 
that the trial court finds the existence of one or more of the statutory 
grounds for termination enumerated in N.C.G.S. § 7B-1111(a), it is re- 
quired to “determine whether terminating the parent’s rights is in the ju- 
venile’s best interest.” Jd. § 7B-1110(a). This Court reviews a trial court’s 
adjudication order “to determine whether the findings are supported by 
clear, cogent and convincing evidence and the findings support the con- 
clusions of law,” In re E.H.P., 372 N.C. 388, 392 (2019) (quoting In re 
Montgomery, 311 N.C. 101, 111 (1984)), with “[uJnchallenged findings 
of fact made at the adjudicatory stage [being] binding on appeal,” In re 
D.W.P.,, 373 N.C. 327, 330 (2020) (citing Koufman v. Koufman, 330 N.C. 
93, 97 (1991)), and with “the trial court’s conclusions of law [being] sub- 
ject to de novo review on appeal.” In re N.D.A., 373 N.C. 71, 74 (2019) 
(citing In re S.N., 194 N.C. App. 142, 146 (2008), aff'd per curiam, 363 
N.C. 368 (2009)). 


B. Findings of Fact 
[1] In its termination order, the trial court found as fact that: 


9. The [maternal grandfather] testified that the 
juvenile has resided with the [maternal grandparents] 
since April 2010. [Respondent-father] has had no sig- 
nificant contact with the juvenile for the last eight 
full years. [Respondent-father] has not provided sig- 
nificant support for the juvenile for over eight years. 
The [maternal grandparents] further testified that the 
juvenile is a healthy and happy child. 


10. [Respondent-father] has had no relationship 
with the juvenile, and the juvenile does not have a 
significant relationship with [respondent-father]. 


11. [Respondent-father] testified, as follows: 


a. [Respondent-father] does not pay his child 
support. His child support obligation is paid by 
his father. He has not worked for the last year 
and a half. 


b. [Respondent-father] has not made any effort 
to contact the juvenile. 


c. [Respondent-father], in his testimony, referred 
to himself as being on a “path of destruction.” 
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d. [Respondent-father] has no vehicle, no 
driver’s license, no place of his own, and no job. 
[Respondent-father] resides with his girlfriend 
and testified that he currently pays no house- 
hold bills and has applied for disability due to an 
injury to his right arm. 


g. [Respondent-father] never tried to enforce 
his court-ordered visitation. 


h. Based upon the evidence presented and in 
light of the long pattern of past behavior, [respon- 
dent-father] does not have the capability of main- 
taining a relationship with the juvenile, nor does 
he have the ability to care for the juvenile. 


As an initial matter, respondent-father argues that the trial court 
erred by stating in Finding of Fact No. 9 that he had had no significant 
contact with David for eight years on the grounds that “[he had] had plen- 
ty of contact with David over the years despite [the maternal grandpar- 
ents’] attempts to prevent it.” In evaluating the validity of this aspect of 
respondent-father’s challenge to Finding of Fact No. 9, we begin by not- 
ing that, at an absolute minimum, the first and last sentences contained 
in Finding of Fact No. 9, which state that the maternal grandfather “testi- 
fied that the juvenile has resided with the [maternal grandparents] since 
April 2010” and that the maternal grandparents had “further testified that 
the juvenile is a healthy and happy child,” take the form of recitations 
of the testimony that was provided at the termination hearing by the 
maternal grandfather rather than proper findings of fact. See N.C. Gen. 
Stat. § 1A-1, Rule 52 (2019) (providing that, “[i]n all actions tried upon the 
facts without ajury ..., the court shall find the facts specially... .”); In re 
N.D.A., 373 N.C. at 75 (stating that “recitations of the testimony of each 
witness do not constitute findings of fact by the trial judge”) (cleaned 
up); In re Green, 67 N.C. App. 501, 505 n.1 (1984) (observing that, where 
findings of fact began with the phrase the witness “ ‘testified under oath 

..., and continue[d] to merely restate the content of that testimony[,]... 
[s]uch verbatim recitations did not constitute findings of fact by the trial 
judge, because they do not reflect a conscious choice between the con- 
flicting versions of the incident in question which emerged from all the 
evidence presented”). Although the factual accuracy of the assertions 
contained in the relevant portion of the termination order has not been 
challenged before this Court, we are unable to determine whether the 
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other two sentences in Finding of Fact No. 9, which relate to evidence 
that was in serious dispute during the termination hearing, consist of a 
recitation of the testimony received at the termination hearing or actual 
factual determinations by the trial court. As a result, given our inability 
to determine whether the contents of Finding of Fact No. 9, taken in 
its entirety, represent a factual determination by the trial court rather 
than the mere recitation of the maternal grandfather's testimony, we are 
compelled to disregard Finding of Fact No. 9 in determining whether the 
trial court’s findings of fact adequately support its determination that 
respondent-father’s parental rights in David were subject to termination. 
In re N.D.A., 373 N.C. at 75 (disregarding a finding of fact in the course 
of determining whether the trial court properly found that the parent’s 
parental rights were subject to termination on the grounds that the find- 
ing in question simply recited the testimony of a particular witness with- 
out indicating that the testimony was credible). 


In challenging Finding of Fact No. 10, in which the trial court found 
that respondent-father “has had no relationship with the juvenile” and 
that “the juvenile does not have a significant relationship with the 
[r]espondent-[f]ather,” respondent-father argues that the record evidence 
does, in fact, show that he had a relationship with his son. In support 
of this contention, respondent-father directs our attention to testimony 
that was delivered by the guardian ad litem at the dispositional phase 
of the proceeding. In our view, evidence that has been received at the 
dispositional phase of a termination of parental rights proceeding may 
not be considered in evaluating the determinations that the trial court 
made at the adjudicatory phase of that proceeding, given that, while 
the rules of evidence applicable to civil cases apply during adjudicatory 
proceedings, see N.C.G.S. § 7B-1109(f), evidence is admissible during 
dispositional proceedings as long as that evidence is “relevant, reliable, 
and necessary to determine the best interests of the juvenile,” N.C.G.S. 
§ 7B-1110(a); see also In re R.D., 376 N.C. 244, 250 (2020). As a result, we 
will refrain from relying upon the dispositional testimony in evaluating 
the validity of respondent-father’s challenge to Finding of Fact No. 10.° 


3. Although we note that the trial court took judicial notice of the guardian ad litem’s 
report during the adjudication hearing, it is not clear to us that this decision was consis- 
tent with the applicable rules of evidence. Cf: Dowdy v. S. Ry. Co., 237 N.C. 519, 526 (1953) 
(stating that “[c]ourts take judicial notice of subjects and facts of common and general 
knowledge”). In view of the fact that the parties have not adequately addressed the extent, 
if any, to which the trial court properly took judicial notice of this report or the impact of 
the contents of this report upon the proper resolution of the issue discussed in this portion 
of our opinion, we will refrain from resolving this aspect of respondent-father’s challenge 
to the trial court’s termination order on the basis of an analysis of the information con- 
tained in the guardian ad litem’s report. 
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At the adjudication phase of the termination proceeding, the guard- 
ian ad litem testified that “[David] spoke very highly of spending time 
with his father, that he enjoyed spending time with both of his parents, 
actually, and that he wished he could spend more time with them.” In ad- 
dition, respondent-father testified that, during the eight year period pre- 
ceding the termination hearing, he had sent David a card and “a couple 
of games”; that the maternal grandparents had never let him know when 
they were coming back to the United States; that the interactions that he 
had had with David during visits arranged by paternal grandparents were 
“Ivjery short and brief”; that, during a Skype call between the paternal 
grandmother and David that occurred during 2013, respondent-father 
had been “in the background”; and that, during an in-person visit that the 
paternal grandfather had had with David in 2017, respondent-father had 
stopped by to visit with David. Moreover, respondent-father claimed to 
have attempted to communicate directly with David following the 2017 
visit using a cell phone and that the application that he had used to con- 
tact David had been deleted from David’s phone. 


After carefully examining the materials presented for our consid- 
eration on appeal, we are satisfied that the record contains evidence 
tending to show that respondent-father continued to have contact with 
David during the years leading up to the termination hearing. On the 
other hand, the record also contains evidence tending to suggest that the 
level of contact that respondent-father had with David during the eight 
years immediately preceding the termination hearing was sporadic and 
brief. For that reason, even though the evidence concerning the nature 
and extent of respondent-father’s relationship with David is conflicting, 
we conclude that the record does contain evidence tending to show that 
respondent-father “has had no relationship with the juvenile, and the 
juvenile does not have a significant relationship with the [r]espondent- 
[f]ather.” See Knutton v. Cofield, 273 N.C. 355, 359 (1968) (stating that the 
trial court “passes upon the credibility of the witnesses and the weight 
to be given their testimony and the reasonable inferences to be drawn 
therefrom” and that, “[i]f different inferences may be drawn from the 
evidence,” the trial court “determines which inferences shall be drawn 
and which shall be rejected”); c.f, e.g., In re D.J.D., 171 N.C. App. 280, 
240 (2005) (upholding the trial court’s finding that there was no real re- 
lationship between the children and their father given the existence of 
record evidence tending to show a lack of contact between the children 
and their father during the five years that the children had been in fos- 
ter care). As a result, we hold that the trial court did not err by making 
Finding of Fact No. 10. 
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Next, respondent-father challenges Finding of Fact Nos. 11(a), 
11(b), 11(c), and 11(h).4 More specifically, respondent-father argues that 
Finding of Fact No. 11(a), which states that respondent-father testified 
that he “does not pay his child support,” that “[h]is child support obli- 
gation is paid by his father,” and that “[h]e has not worked for the last 
year and a half,” is irrelevant to the matters at issue before the Court 
in this proceeding given that “the child support still got paid and it was 
[r]espondent-[f]ather that made that happen.” Respondent-father testi- 
fied at the termination hearing that he had “three crushed [discs] in [his] 
neck, and three crushed [discs] in [his] back, and [had] los[t] half of [the] 
use of [his] right arm” and that he had been working with a physical 
therapist in the hope that he could recover sufficiently to return to work. 
In addition, the paternal grandfather testified that respondent-father had 
been helping the paternal grandmother around the house and that he 
had been paying respondent-father’s child support obligation “some- 
what tit for tat[.]” In view of the fact that Finding of Fact No. 11(a) is 
couched in terms of a recitation of respondent-father’s testimony and 
fails to resolve the issue of whether the paternal grandfather’s decision 
to make respondent-father’s child support payments should be treated 
as sufficient compliance with respondent-father’s child support obliga- 
tion, we conclude that Finding of Fact No. 11(a) should be disregarded 
in determining whether the trial court’s findings of fact support its con- 
clusion of law that respondent-father’s parental rights in David were 
subject to termination. See In re N.D.A., 373 N.C. at 75. 


In challenging Finding of Fact No. 11(b), which states that 
respondent-father had testified that he had “not made any effort to con- 
tact the juvenile,” respondent-father asserts that the record contains 
evidence tending to show that he had contacted David over the years 
leading up to the termination hearing despite the efforts that the mater- 
nal grandparents had made to prevent him from being in touch with his 
son. As we have already noted, the record contains evidence tending to 
show that, over the eight year period leading up to the termination hear- 


4. As an aside, we note that, in Finding of Fact No. 11, the trial court described each 
of the eight subparts contained in that finding as a statement made by respondent-father. 
For that reason, each of the eight subparts of Finding of Fact No. 11 is subject to being 
disregarded as a recitation of witness testimony in accordance with the legal principles 
enunciated earlier in this opinion. See In re N.D.A., 373 N.C. at 75. However, given that 
respondent-father did not challenge those subparts of Finding of Fact No. 11 that are not 
discussed in the text of this opinion in his brief before this Court, we conclude that respon- 
dent-father has waived his right to object to their consideration in our determination of 
whether the trial court erred by concluding that his parental rights in David were subject 
to termination. 
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ing, respondent-father had sent David a card and a couple of games and 
that respondent-father had not initiated legal proceedings to obtain cus- 
tody of David or the right to visit with him. Thus, the record, as we have 
already noted, contains evidence tending to show that respondent-father 
had had limited contact with David in the interval before the maternal 
grandparents sought to terminate his parental rights in the child. 


On the other hand, the record also reflects that the only contact 
between respondent-father and David that had occurred while David 
lived abroad had happened in 2013 and in 2017 during visits that had 
been arranged so as to permit David to have contact with the paternal 
grandparents. In addition, the record contains evidence tending to show 
that the maternal grandfather denied any memory of having provided 
respondent-father with the maternal grandparents’ address, phone num- 
ber, or e-mail address at the time that they took David abroad. Although 
the maternal grandfather did give the relevant contact information 
to the paternal grandparents, the paternal grandmother testified that, 
when the maternal grandparents lived in Japan and Bahrain, she did 
not provide their addresses to respondent-father given that the mater- 
nal grandfather “was very protective of the information he gave, and 
[she] didn’t want to cross the line by giving it to [respondent-father].” 
Furthermore, respondent-father testified that he had attempted to con- 
tact the maternal grandparents using phone numbers acquired from 
the mother and Facebook without success and that he had attempted 
to communicate with the minor child using a cell phone application 
until that application had been deleted from David’s cell phone. As a 
result, the record also contains evidence tending to show that the ma- 
ternal grandparents placed obstacles in the path of any attempts that 
respondent-father might have made to have contact with David. 


In view of the fact that Finding of Fact No. 11(b) consisted of noth- 
ing more than a recitation of respondent-father’s testimony, it is not, in 
actuality, a finding of fact at all. See In re N.D.A., 373 N.C. at 75; Knutton, 
273 N.C. at 359. While the record contains conflicting evidence concern- 
ing the nature and extent of respondent-father’s attempts to contact 
David and the extent to which the maternal grandparents successfully 
interposed obstacles to any efforts that respondent-father might have 
made to contact his son, it is not the role of this Court, rather than the 
trial court, to resolve such disputed factual issues. See generally In re 
B.G., 197 N.C. App. 570, 574 (2009) (stating that, “[a]lthough there may 
be evidence in the record to support a finding that Respondent acted 
inconsistently with his custodial rights, it is not the duty of this Court 
to issue findings of fact”). As a result of the fact that the challenged 
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trial court finding fails to resolve a material conflict in the evidence, we 
will disregard Finding of Fact No. 11(b) in evaluating whether the trial 
court’s findings of fact support its conclusion that respondent-father’s 
parental rights in David were subject to termination. 


Similarly, respondent-father challenges Finding of Fact No. 11(c), 
which states that respondent-father testified that he was “on a ‘path of 
destruction’ ” on the grounds that, when taken in context, the statement 
referred to in this finding described the conduct in which he had en- 
gaged at the time that he surrendered custody of David to the maternal 
grandparents rather than his current situation. At the termination hear- 
ing, respondent-father testified on direct examination that: 


A. After my son was born, yes, I hit a path of 
self[-]destruction there for a little bit, but I picked 
myself back up. 


Q. How long did your path of destruction last? 
A. Iwould say well into two to three years. 

Q. Okay. Into at least 2014; is that correct? 

A. Yes. 


Aside from the fact that, as respondent-father notes, he made the “path 
of destruction” comment in the course of describing the situation in 
which he found himself years before the termination hearing, Finding 
of Fact No. 11(c) is, once more, nothing more than a recitation of wit- 
ness testimony rather than a genuine finding of fact. See In re N.D.A., 
373 N.C. at 75; Knutton, 273 N.C. at 359. As a result, we will disregard 
Finding of Fact No. 11(c) in determining whether the trial court’s find- 
ings of fact support its determination that respondent-father’s parental 
rights in David were subject to termination. 


Finally, even though the trial court introduced Finding of Fact No. 
11(h) by stating that “[t]he Respondent-Father testified, as follows,” 
the remainder of that finding states the trial court’s determination that, 
“[b]ased upon the evidence presented and in light of the long pattern of 
past behavior, [respondent-father] does not have the capability of main- 
taining a relationship with [David], nor does he have the ability to care 
for [David].” In our view, the most reasonable reading of Finding of Fact 
No. 11(h) is that it, unlike Finding of Fact Nos. 11(a), 11(b), and 11(c), 
is, in actuality, an attempt by the trial court to summarize the evidence 
upon which its termination decision was based rather than a mere reci- 
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tation of respondent-father’s testimony at the termination hearing. As a 
result, we will consider Finding of Fact No. 11(h) in determining wheth- 
er the trial court’s findings support its decision that respondent-father’s 
parental rights in David were subject to termination. 


C. Grounds for Termination of Parental Rights 


In addition to challenging a number of the trial court’s findings of fact, 
respondent-father argues that the trial court erred by determining that 
his parental rights in David were subject to termination on the basis of 
neglect, N.C.G.S. § 7B-1111(a)(1); dependency, N.C.G.S. § 7B-1111(a)(6); 
and abandonment, N.C.G.S. § 7B-1111(a)(7). In support of these deter- 
minations, the trial court concluded as a matter of law that: 


3. Here, as stated in the Petition, the alleged 
grounds to support termination are _ [N.C.G.S. 
§] 7B-1111(a)(1), (6), and (7) or neglect, dependency, 
and willful abandonment. As case law explains, the 
definition of a neglected juvenile includes a juve- 
nile who has been abandoned: N.C.G.S. 7B-101(15). 
Neglect in the form of abandonment does not require 
findings regarding the six-month period immediately 
preceding the filing of the petition as does the separate 
ground of abandonment under N.C.G.S. 7B-1111(a)(7). 
The [c]ourt may examine the parent’s conduct over 
an extended period of time. In Re: Humphrey, 156 
[N.C. App 533], (2003). 


4. Grounds exist at N.C.G.S. 7B-1111(a)(1), 
7B-1111(a)(6), and 7B-1111(a)(7) in which to termi- 
nate the parental rights of [respondent-father] as it 
applies to the juvenile, in that [respondent-father] has 
neglected the juvenile, [respondent-father] has aban- 
doned the juvenile, and [respondent-father] is incapa- 
ble of providing for the proper care and supervision 
of the juvenile. 


1. Neglect 


[2] According to N.C.G.S. § 7B-1111(a)(1), a trial court is entitled to 
determine that a parent’s parental rights in a child are subject to termi- 
nation on the basis of neglect if that child’s “parent, guardian, custodian, 
or caretaker does not provide proper care, supervision, or discipline”; or 
if the child “has been abandoned.” N.C.G.S. § 7B-101(15). In determining 
whether a parent’s parental rights in a child are subject to termination 
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on the basis of neglect, the parent’s fitness to care for his or her child 
must be determined as of the date of the termination hearing, an event 
that is frequently held after the child has been removed from the par- 
ent’s custody. In re Ballard, 311 N.C. 708, 714 (1984). For that reason, in 
evaluating whether the neglect ground for termination exists, the “trial 
court must consider evidence of changed conditions . . . in light of the 
history of neglect by the parents and the probability of a repetition of 
neglect.” Jd. (quoting In re Wardship of Bender, 170 Ind. App. 274, 285 
(1976)). On the other hand, however, “this Court has recognized that 
the neglect ground can support termination without use of the two-part 
Ballard test if a parent is presently neglecting their child by abandon- 
ment.” In re K.C.T., 375 N.C. 592, 599-600 (2020) (citing In re N.D.A., 
373 N.C. at 81-82); see also In re W.K., 376 N.C. 269, 274 n.5 (2020) (stat- 
ing that “N.C.G.S. § 7B-1111(a)(1) does not require a showing of past 
neglect if the petitioner can show current neglect as defined in N.C.G.S. 
§ 7B-101(15).”). 


In determining whether a parent has neglected his or her child by 
abandonment for purposes of N.C.G.S. § 7B-1111(a)(1), the relevant 
time period “is not limited to the six consecutive months immediately 
preceding the filing of the termination petition,” In re N.D.A., 373 N.C. 
at 81 (citing In re Humphrey, 156 N.C. App. 533, 541 (2003)), as is the 
case in the event that the parent’s parental rights are allegedly subject to 
termination on the grounds of willful abandonment pursuant to N.C.G.S. 
§ 7B-1111(a)(7). “A trial court is entitled to terminate a parent’s paren- 
tal rights in a child for neglect based upon abandonment pursuant to 
N.C.G.S. § 7B-1111(a)(1) in the event that the trial court finds that the 
parent’s conduct demonstrates a ‘wilful neglect and refusal to perform 
the natural and legal obligations of parental care and support.’ ” In re 
N.D.A., 373 N.C. at 81 (quoting Pratt v. Bishop, 257 N.C. 486, 501 (1962)). 
For that reason, “[i]n order to terminate a parent’s rights on the ground 
of neglect by abandonment, the trial court must make findings that the 
parent has engaged in conduct ‘which manifests a willful determina- 
tion to forego all parental duties and relinquish all parental claims to 
the child’ as of the time of the termination hearing.” Jd. (quoting In re 
C.K.C., 263 N.C. App. 148, 164 (2018)); see also Pratt, 257 N.C. at 501) 
(describing “willful intent” as an integral part of a court’s consideration 
of abandonment and a question of fact to be determined from the evi- 
dence). According to respondent-father, the trial court’s findings of fact 
fail to demonstrate that his parental rights in David were subject to ter- 
mination on the basis of neglect given the trial court’s failure to find a 
probability of future neglect. 
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Although respondent-father is correct in pointing out that the trial 
court failed to find that David was likely to be neglected in the future 
in the event that he was returned to respondent-father’s care, this ar- 
gument overlooks the fact that the trial court’s determination that 
respondent-father’s parental rights were subject to termination on the 
basis of neglect did not rest upon a legal theory that would have made 
such a finding necessary. Instead, the trial court’s finding of neglect rest- 
ed upon a theory of neglect by abandonment, which requires no such 
finding. As a result, this particular aspect of respondent-father’s chal- 
lenge to the trial court’s determination that his parental rights were sub- 
ject to termination on the basis of neglect lacks merit. Our decision to 
this effect does not, however, end our inquiry into the trial court’s deter- 
mination that respondent-father’s parental rights in David were subject 
to termination on the basis of neglect by abandonment. 


In the course of concluding that respondent-father’s parental rights 
in David were subject to termination on the basis of neglect by abandon- 
ment, the trial court found as a fact that: 


10. [Respondent-father] has had no relationship 
with the juvenile, and the juvenile does not have a 
significant relationship with [respondent-father]. 


11. [Respondent-father] testified, as follows: 


g. [Respondent-father] never tried to 
enforce his court-ordered visitation. 


h. Based upon the evidence presented and 
in light of the long pattern of past behavior, 
[respondent-father] does not have the capa- 
bility of maintaining a relationship with the 
juvenile, nor does he have the ability to care 
for the juvenile. 


As a result, the trial court’s unchallenged and properly supported find- 
ings of fact reflect that respondent-father did not have a signification 
relationship with David; that respondent-father had not “filed any type 
of action to get either custody, or to visit [David], or modify visitation’; 
and that respondent-father “does not have the capability of maintain- 
ing a relationship with” David or “the ability to care for” David. We are 
unable to conclude that these findings, without more, suffice to support 
a determination that respondent-father’s parental rights in David were 
subject to termination on the basis of neglect by abandonment. 
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In light of the conflicting evidence received at the termination 
hearing, the trial court had the obligation to resolve a substantial fac- 
tual dispute over the extent to which respondent-father had had con- 
tact with David and the extent to which the limited relationship that 
respondent-father had been able to sustain with David stemmed 
from interference by the maternal grandparents rather than from 
respondent-father’s action or inaction in order to determine whether 
respondent-father “manifest[ed] a willful determination to forego all pa- 
rental duties and relinquish all parental claims to the child.” In re Young, 
346 N.C. 244, 252 (1997) (holding that the trial court’s findings failed to 
support a conclusion that the parent willfully abandoned the child in 
view of its failure to address the “probable hostile relationship” between 
the respondent and the members of petitioners’ family who cared for the 
child and the parent’s ability to contact the minor child) (quoting In re 
Adoption of Searle, 82 N.C. App. 273, 275 (1986)); see also In re N.D.A., 
373 N.C. at 82 (stating that “the trial court failed to make any findings 
of fact regarding whether respondent-father had the ability to contact 
petitioner and [the minor child,]” with “such findings being necessary 
in order for the trial court to make a valid determination regarding the 
extent to which respondent-father’s failure to contact [the minor child] 
and petitioner from 2014 through December 2016 was willful”). The trial 
court’s findings simply do not resolve the conflict in the evidence that 
is reflected in the record. As a result, we hold that, even though the re- 
cord contains evidence from which the trial court might have found, 
based upon its evaluation of the credibility of various witnesses, that 
respondent-father had willfully abandoned David, the findings of fact 
that the trial court actually made fail to support its determination that 
respondent-father neglected David by abandonment. 


2. Dependency 


[3] According to N.C.G.S. § 7B-1111(a)(6), a trial court may termi- 
nate a parent’s parental rights in his or her child based upon a finding 
“It]hat the parent is incapable of providing for the proper care and su- 
pervision of the juvenile, such that the juvenile is a dependent juvenile 
within the meaning of G.S. 7B-101, and that there is a reasonable prob- 
ability that the incapability will continue for the foreseeable future,” 
N.C.G.S. § 7B-1111(a)(6), with N.C.G.S. § 7B-101 defining a “[d]ependent 
juvenile” as “[a] juvenile in need of assistance or placement because 
. . . the juvenile’s parent, guardian, or custodian is unable to provide 
for the juvenile’s care or supervision and lacks an appropriate alterna- 
tive child care arrangement.” N.C.G.S. § 7B-101(9) (2019). As this Court 
has recently held, “the trial court’s findings regarding [an adjudication of 
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dependency under N.C.G.S. § 7B-1111(a)(6)] ‘must address both (1) the 
parent’s ability to provide care or supervision, and (2) the availability to 
the parent of alternative child care arrangements.’ ” In re K.R.C., 374 
N.C. 849, 859 (2020) (quoting In re L.R.S., 237 N.C. App. 16, 19 (2014)). 


Respondent-father contends that the trial court’s determination that 
his parental rights in David were subject to termination on the basis 
of dependency lacks sufficient support in the record. More specifically, 
respondent-father contends that an adjudication of dependency requires 
a finding that the parent “lacks an alternative child care arrangement,” 
see N.C.G.S. § 7B-101(9), with the only finding of fact contained in the 
trial court’s termination order that appears to relate to the dependency 
ground for termination being Finding of Fact No. 11(h), which states 
that respondent-father “does not have the capability of maintaining a re- 
lationship with [David], nor does he have the ability to care for [David.]” 


A careful review of the termination order establishes that the trial 
court failed to make any findings of fact that address the issue of wheth- 
er respondent-father lacked an appropriate childcare arrangement. In 
addition, careful scrutiny of the record satisfies us that the parties did 
not elicit any evidence that tends to show that respondent-father lacked 
an appropriate alternative childcare arrangement. See In re K.C.T., 375 
N.C. 592, 596 (2020) (reversing a trial court’s adjudication of dependency 
on the grounds that “the burden was on [the] petitioners to show that 
respondent | lacked a suitable alternative child care arrangement and 
they presented no evidence to meet their burden.”). As a result, we hold 
that the trial court’s findings of fact and the record evidence do not suf- 
fice to support the trial court’s conclusion of law that respondent-father’s 
parental rights in David were subject to termination on the basis 
of dependency. 


3. Abandonment 


[4] According to N.C.G.S. § 7B-1111(a)(7), a parent’s parental rights 
in a child are subject to termination in the event that “[t]he parent has 
willfully abandoned the juvenile for at least six consecutive months 
immediately preceding the filing of the petition or motion[.]” N.C.G.S. 
§ 7B-1111(a)(7) (2019). As we have already noted, “[a]bandonment im- 
plies conduct on the part of the parent which manifests a willful deter- 
mination to forego all parental duties and relinquish all parental claims 
to the child.” In re Young, 346 N.C. at 251 (quoting In re Adoption of 
Searle, 82 N.C. App. at 275); see also In re C_B.C., 373 N.C. 16, 19 (2019) 
(stating that, “[i]f a parent withholds that parent’s presence, love, care, 
the opportunity to display filial affection, and willfully neglects to lend 
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support and maintenance, such parent relinquishes all parental claims 
and abandons the child.”) (cleaned up). 


According to respondent-father, the trial court’s determination that 
his parental rights in David were subject to termination on the basis 
of abandonment pursuant to N.C.G.S. § 7B-1111(a)(7) cannot be up- 
held given the absence of any finding that respondent-father’s conduct 
was willful. In addition, a careful examination of the termination or- 
der indicates that the trial court made no findings of fact concerning 
respondent-father’s conduct during the determinative six month period 
specified in N.C.G.S. § 7B-1111(a)(7). Finally, as we have previously 
determined, the trial court’s proper findings of fact do not resolve the 
factual disputes that must be addressed in the course of ascertaining 
whether respondent-father’s conduct demonstrated the existence of a 
“willful determination [on the part of respondent-father] to forego all 
parental duties and relinquish all parental claims to the child.” In re 
Young, 346 N.C. at 251.° As a result, we hold that, even though the re- 
cord contains evidence from which a finding of abandonment might be 
found, depending upon the manner in which certain disputed issues of 
fact were resolved, the trial court erred by failing to make sufficient find- 
ings of fact to support a determination that respondent-father’s parental 
rights in David were subject to termination on the basis of abandonment 
pursuant to N.C.G.S. § 7B-1111(a)(7). 


III. Conclusion 


Thus, for the reasons set forth above, we reverse the trial court’s 
termination order on the grounds that the trial court’s findings of fact 
do not support its conclusion that respondent-father’s parental rights 
in David were subject to termination. However, given the existence of 
evidence that might, if believed, suffice to support a determination that 
respondent-father’s parental rights in David were subject to termination 
on the basis of either neglect by abandonment, N.C.G.S. § 7B-1111(a)(1), 
or abandonment, N.C.G.S. § 7B-1111(a)(7), we remand this case to 
the District Court, Carteret County, for further proceedings not incon- 
sistent with this opinion, including the entry of a new order determin- 
ing whether respondent-father’s parental rights in David were subject 
to termination on the basis of these two grounds for termination. On 
the other hand, given the absence of any evidence tending to show that 
respondent-father lacked an appropriate alternative childcare arrange- 
ment for David, the trial court need not, on remand, consider the issue 


5. See ILC.1. above. 
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of whether respondent-father’s parental rights in David were subject to 
termination on the basis of dependency, N.C.G.S. § 7B-1111(a)(6). In the 
exercise of its discretion, the trial court may receive additional evidence 
on remand if it elects to do so. 


REVERSED AND REMANDED. 


IN THE MATTER OF J.D.D.J.C., J.D.R.D.C. 


No. 39A21 
Filed 24 September 2021 


Termination of Parental Rights—no-merit brief—termination on 
multiple grounds 
The termination of a mother’s parental rights to her two chil- 
dren on multiple grounds was affirmed where her counsel filed a 
no-merit brief, the trial court’s findings of fact had sufficient record 
support, those findings both supported termination on at least one 
ground and adequately addressed the dispositional issues delin- 
eated in N.C.G.S. § 7B-1110(a), and the trial court had a rational 
basis for concluding that termination of the mother’s rights was in 
the children’s best interests. 


Appeal pursuant to N.C.G.S. § 7B-1001(a1)(1) from an order entered 
on 9 October 2020 by Judge Micah J. Sanderson in District Court, 
Cleveland County. This matter was calendared in the Supreme Court on 
19 August 2021, but was determined on the record and briefs without 
oral argument pursuant to Rule 30(f) of the North Carolina Rules of 
Appellate Procedure. 


Charles E. Wilson, Jr., for petitioner-appellee Cleveland County 
Department of Social Services. 


Stacy S. Little for appellee Guardian ad Litem. 
J. Thomas Diepenbrock for respondent-appellant mother. 


PER CURIAM. 
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Respondent-mother Sherry C. appeals from an order entered by 
the trial court terminating her parental rights in her minor children, 
J.D.D.J.C. and J.D.R.D.C.! Counsel for respondent-mother has filed a 
no-merit brief on respondent-mother’s behalf as authorized by N.C. R. 
App. P. 3.1(e). After careful consideration of the record in light of the 
applicable law, we affirm the trial court’s termination order. 


On 13 October 2011, the Cleveland County Department of Social 
Services filed a petition alleging that three-month-old Joshua, two-year- 
old Jolene, and their older half-siblings, eleven-year-old Sally and 
sixteen-year-old Henry, were neglected juveniles? and obtained the en- 
try of an order placing Jolene, Sally, and Henry in nonsecure custody.? 
On 13 July 2012, Judge Meredith A. Shuford entered an order finding 
that Joshua and Jolene were neglected juveniles “in that they live in an 
environment injurious to their welfare and do not receive proper care or 
supervision and have not been provided necessary medical care, based 
upon [respondent-mother’s] untreated mental illness and failure to com- 
ply with recommended treatment for [Henry].” 


In support of this determination, Judge Shuford found that DSS had 
received reports concerning respondent-mother’s untreated mental ill- 
ness and had offered to provide respondent-mother with assistance as 
far back as 1999 and that Sally and Henry had been placed in DSS cus- 
tody in 2001. In addition, Judge Shuford found that, while the family 
was receiving “Intensive In-Home Family Preservation” services, DSS 
had received child protective services reports in August and September 
2011 that indicated that respondent-mother had physically abused the 
children, that the children were begging the neighbors for food, and that 
Sally was having to care for her siblings and further found that Henry had 
disclosed that he had thought of killing himself or respondent-mother at 
a Child and Family Team meeting held on 28 September 2011. 


Judge Shuford also found that respondent-mother had refused to 
comply with recommendations that Henry receive a psychological evalu- 


1. J.D.D.J.C. and J.D.R.D.C. will be referred to through the remainder of this opinion 
as Joshua and Jolene, respectively, which are pseudonyms used for ease of reading and to 
protect the juveniles’ privacy. 


2. Sally and Henry are also pseudonyms used for ease of reading and to protect the 
identity of the juveniles and their siblings. 


3. DSS refrained from seeking to obtain nonsecure custody of Joshua at that time 
given that he was residing with his father. As a result of the fact paternity testing showed 
that Joshua and Jolene had the same father, Judge Larry J. Wilson subsequently sanc- 
tioned Jolene’s placement in the father’s home with Joshua. 
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ation and enter a therapeutic foster placement and the recommendation 
that she should seek mental health treatment for herself. According to 
Judge Shuford, two days after the 28 September 2011 meeting, DSS had 
been called to respondent-mother’s home, at which law enforcement 
officers and emergency medical service personnel were attempting to 
take Henry to the hospital because of his continued suicidal ideation and 
homicidal threats. Judge Shuford determined that respondent-mother 
had initially refused to sign a release authorizing Henry’s hospitalization 
before changing her mind. Although Henry was involuntarily committed 
for mental health treatment, Judge Shuford found that, following Henry’s 
discharge, respondent-mother refused to allow Henry to be placed in a 
leveled mental health or therapeutic placement, an action that prompted 
DSS to seek relief through the judicial system. 


In addition, Judge Shuford found that respondent-mother had sub- 
mitted to a psychological evaluation in January 2012 and had been diag- 
nosed as suffering from mood disorder, post-traumatic stress disorder, 
borderline personality disorder, and paranoid personality disorder; that 
respondent-mother had consistently failed or refused to comply with 
recommended and necessary mental health treatment for the past de- 
cade; and that the children had experienced negative effects as the re- 
sult of respondent-mother’s mental health condition and her failures to 
obtain treatment. Finally, Judge Shuford found that respondent-mother 
had consistently refused to attend Child Family Team meetings with 
DSS since October 2011. 


After having determined that the children were neglected juve- 
niles, Judge Shuford awarded custody of Joshua and Jolene to the fa- 
ther Tracy H., while authorizing respondent-mother to have one hour 
of supervised visitation with the children each week. Judge Shuford re- 
tained jurisdiction over Joshua and Jolene for the purpose of supervis- 
ing visitation-related issues and ordered respondent-mother to comply 
with recommended mental health treatment, including participation in 
individual counseling and medication management, and to sign releases 
authorizing the release of treatment-related information to DSS. After a 
review hearing held on 7 November 2012, Judge Anna F. Foster entered 
an order on 19 November 2012 waiving the necessity for further review 
hearings relating to Joshua and Jolene. 


On 23 October 2013, DSS obtained the entry of orders placing 
Joshua and Jolene in nonsecure custody and filed a petition alleging 
that Joshua and Jolene had been abused and neglected while in the cus- 
tody of their father. On 11 April 2014, Judge Shuford entered an order 
finding that Joshua and Jolene were abused and neglected juveniles 
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based upon findings that the children had been exposed to a substan- 
tial risk of injury when the father had left them at night without prop- 
er supervision in a padlocked room in which various pills and a knife 
were present; that the father’s home was in substandard condition; and 
that, even though respondent-mother did not have custody of the chil- 
dren, Joshua and Jolene had previously been adjudicated neglected and 
respondent-mother had failed to sufficiently comply with court-ordered 
treatment so as to preclude their return to her custody. As a result, Judge 
Shuford ordered that the children remain in DSS custody and awarded 
the parents a minimum of one hour of supervised visitation each week. 
In addition, Judge Shuford ordered the parents to take appropriate 
measures to facilitate the children’s return to parental custody, with 
respondent-mother having been ordered to comply with all recommen- 
dations for mental health and psychiatric treatment and to sign releases 
authorizing DSS to obtain access to information relating to the progress 
that she had made in the course of her treatment; to obtain a parental fit- 
ness evaluation and comply with any resulting treatment recommenda- 
tions; and to establish and maintain clean, safe, and stable housing and 
sufficient income for herself and the children. 


In an order entered on 15 October 2014 after a review and permanen- 
cy planning hearing held on 1 October 2014, Judge Jeannette R. Reeves 
found that respondent-mother had failed to consistently attend mental 
health treatment; that, even though she had obtained a parental fitness 
evaluation and completed parenting classes, she had failed to demon- 
strate that she had made any progress toward improving her parent- 
ing skills and had made statements to the effect that she did not intend 
to change the manner in which she parented her children. In addition, 
Judge Reeves found that respondent-mother continued to live in a home 
that was “essentially uninhabitable” and that she had recently given birth 
to her seventh child, who had been taken into nonsecure custody by DSS. 
Based upon these findings, Judge Reeves determined that continued ef- 
forts to reunify the children with respondent-mother would be futile and 
relieved DSS of the necessity for attempting to facilitate such a result. 
On the other hand, however, Judge Reeves ordered that DSS continue to 
attempt to reunify the children with the father, who had made significant 
progress toward addressing the conditions that had led to the children’s 
removal from his home, and established a primary permanent plan for 
the children of reunification with the father while continuing to sanction 
weekly visits between respondent-mother and the children. 


After a review and permanency planning hearing held on 20 January 
2016, Judge Ali Paksoy entered an order returning custody of the chil- 
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dren to the father. Although respondent-mother requested that she be 
allowed unsupervised visitation with the children on the grounds that 
she had made improvements to her home and had complied with the 
requirements that had previously been imposed upon her, Judge Paksoy 
determined that respondent-mother had failed to produce any evidence 
to support her claims, continued to authorize weekly supervised visita- 
tion between respondent-mother and the children, and waived the ne- 
cessity for further review hearings involving Joshua and Jolene. 


On 27 June 2018, DSS filed yet another juvenile petition alleging that 
Joshua and Jolene were abused and neglected juveniles. In this peti- 
tion, DSS alleged that it had received a request for assistance from the 
Cleveland County Sheriff's Office on 26 June 2018 predicated upon 
the fact that the father had been arrested on the basis of Jolene’s claims 
that the father had sexually abused her and the fact that the father’s 
girlfriend had admitted that she had enabled the father’s abuse of Jolene 
and that she had used methamphetamine with the father. In view of the 
fact that the children had no appropriate alternative caregivers, DSS ob- 
tained nonsecure custody of both children. 


After a hearing held on 23 January 2019, the trial court entered an 
order on 6 February 2019 finding that Joshua was a neglected juvenile 
and that Jolene was an abused and neglected juvenile. In light of those 
determinations, the trial court authorized the cessation of efforts to 
reunify the children with the father while ordering DSS to attempt 
to reunify Joshua and Jolene with respondent-mother, with this require- 
ment resting upon findings that respondent-mother was employed as a 
long-distance truck driver, that respondent-mother had admitted that 
she lacked safe and stable housing for herself and the children, and that 
respondent-mother had continued to deny that she needed to participate 
in mental health treatment. After authorizing weekly supervised visita- 
tion between respondent-mother and the children, the trial court or- 
dered respondent-mother to obtain a psychological and parental fitness 
evaluation, to comply with any treatment-related recommendations, 
and to sign releases authorizing the disclosure of information relating 
to her evaluation and treatment to DSS; to obtain a substance abuse 
assessment, comply with any treatment-related recommendations, and 
submit to random drug testing; and to establish and maintain clean, 
safe, and stable housing and demonstrate the ability to properly care for 
the children. 


After areview and permanency planning hearing held on 13 February 
2019, Judge Shuford entered an order on 19 February 2019 in which she 
found that, while respondent-mother had visited with the children, her 
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contacts with them had occurred on an inconsistent basis because of the 
demands of her employment as a truck driver; that respondent-mother 
had failed to comply with the trial court’s prior dispositional order giv- 
en the fact that she had not maintained safe and stable housing; that 
she continued to deny the need for the assessments and treatments in 
which she had been ordered to participate, and that she lacked a reliable 
plan of care for the children during times when she was scheduled to be 
out of town driving a truck given that her adult son, with whom she 
planned to leave the children, had a prior criminal record and child 
protective services history, was involved in an open child protective 
services matter, and had mental health problems of his own. After or- 
dering that the children remain in DSS custody, Judge Shuford estab- 
lished a primary permanent plan for the children of reunification with 
respondent-mother along with a concurrent secondary plan of adoption. 


Review and permanency planning hearings relating to Joshua and 
Jolene were held on 15 May 2019, 6 November 2019, and 6 May 2020. In 
orders entered by Judge Shuford on 3 June 2019, Judge K. Dean Black 
on 19 November 2019, and the trial court on 8 June 2020 in the after 
math of these proceedings, these three judges repeatedly found that 
respondent-mother had failed to visit with the children consistently; that 
respondent-mother had refused to meet with DSS for the purpose of 
developing a case or a visitation plan; that respondent-mother had been 
uncooperative and argumentative with DSS during the course of its at- 
tempts to schedule visitation sessions between respondent-mother and 
the children and to arrange for various services for respondent-mother; 
that, even though she had completed a comprehensive clinical as- 
sessment, respondent-mother had failed to comply with the resulting 
treatment recommendations on the basis of her continued insistence 
that she did not need the recommended psychiatric evaluation, medi- 
cation management services, or mental health treatment; and that 
respondent-mother had failed to establish or maintain safe and stable 
housing and had not cooperated with the efforts that DSS had made to 
schedule a home visit. 


In the 3 June 2019 order, Judge Shuford changed the permanent plan 
for the children to a primary plan of adoption with a concurrent second- 
ary plan of reunification with respondent-mother. In the 19 November 
2019 order, however, Judge Black changed Jolene’s permanent plan to 
one of reunification with respondent-mother and a secondary plan of 
adoption in light of Jolene’s need for a therapeutic placement. In the 
8 June 2020 order, the trial court changed Jolene’s permanent plan back 
to a primary plan of adoption after a potential permanent placement 
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with a foster parent who was pursuing therapeutic foster home licen- 
sure had been identified. 


On 18 February 2020, DSS filed petitions seeking to have 
respondent-mother’s parental rights in Joshua and Jolene terminat- 
ed on the basis of neglect, N.C.G.S. § 7B-1111(a)(1); willful failure to 
make reasonable progress toward correcting the conditions that had 
resulted in the children’s removal from the family home, N.C.G.S. 
§ 7B-1111(a)(2); dependency, N.C.G.S. § 7B-1111(a)(6); and the fact that 
respondent-mother’s parental rights in another child had been involun- 
tarily terminated and respondent-mother lacked the ability or willing- 
ness to establish a safe home, N.C.G.S. § 7B-1111(a)(9). After electing to 
hear and decide the case involving respondent-mother separately from 
a similar termination of parental rights proceeding directed towards 
the father,‘ the trial court held a hearing for the purpose of consider- 
ing the merits of the termination petition on 2 and 9 September 2020. 
On 9 October 2020, the trial court entered an order determining that 
respondent-mother’s parental rights in the children were subject to ter- 
mination on the basis of all four grounds for termination set forth in 
the termination petition, that the termination of respondent-mother’s 
parental rights would be in the children’s best interests, and that 
respondent-mother’s parental rights in Joshua and Jolene should be ter- 
minated. Respondent-mother noted an appeal to this Court from the trial 
court’s termination order. 


As we have already pointed out, respondent-mother’s appellate 
counsel has filed a no-merit brief on her behalf pursuant to N.C. R. App. 
P. Rule 3.1(e). In this no-merit brief, appellate counsel identified certain 
issues relating to the adjudication and disposition portions of the ter- 
mination proceeding that could arguably support an appeal, including 
whether the trial court had properly determined that respondent-mother’s 
parental rights were subject to termination and whether the trial 
court had abused its discretion by determining that the termination of 


4. At the same time that it sought to have respondent-mother’s parental rights in 
the children terminated, DSS filed a petition seeking to have the father’s parental rights 
in Joshua and Jolene terminated on the basis of neglect, N.C.G.S. § 7B-1111(a)(1); failure 
to make reasonable progress toward correcting the conditions that had led to the chil- 
dren’s removal from the family home, N.C.G.S. § 7B-1111(a)(2); and dependency, N.C.G.S 
§ 7B-1111(a)(6). On 28 September 2020, the trial court entered an order finding that 
respondent-father’s parental rights in the children were subject to termination on the basis 
of all three of the grounds for termination alleged in the termination petition and that the 
termination of respondent-father’s parental rights in Joshua and Jolene would be in 
the children’s best interests. In view of the fact that the father did not note an appeal to 
this Court from the trial court’s termination order, we will refrain from making any further 
comment about the father’s situation in this opinion. 
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respondent-mother’s parental rights would be in the children’s best in- 
terests before explaining why he believed that the issues that he had 
contemplated raising on respondent-mother’s behalf either lacked merit 
or would not justify a decision on the part of this Court to overturn the 
trial court’s termination order.° In addition, respondent-mother’s appel- 
late counsel advised respondent-mother of her right to file pro se writ- 
ten arguments on her own behalf and provided her with the documents 
necessary to do so. Respondent-mother has not, however, submitted any 
written arguments for our consideration. 


This Court independently reviews issues identified by appellate 
counsel in a no-merit brief filed pursuant to N.C. R. App. P. 3.1(e) for the 
purpose of determining whether they have potential merit. In re L.E.M., 
372 N.C. 396, 402 (2019). After careful review of the issues identified 
in the no-merit brief filed by respondent-mother’s appellate counsel in 
light of the record and the applicable law, we are satisfied that the find- 
ings of fact set out in the 9 October 2020 termination order relating to 
the prior determinations that Joshua and Jolene were neglected juve- 
niles, respondent-mother’s failure to participate in court-ordered mental 
health treatment, respondent-mother’s failure to maintain safe and ap- 
propriate housing, and the fact that respondent-mother’s parental rights 
in another child had been involuntarily terminated all had sufficient 
record support. In addition, we are satisfied that the trial court’s find- 
ings of fact support its determination that respondent-mother’s parental 
rights in Joshua and Jolene were subject to termination on the basis of 
at least one of the grounds delineated in N.C.G.S. § 7B-1111(a). Finally, 
we are Satisfied that the trial court’s findings of fact address the disposi- 
tional issues delineated in N.C.G.S. § 7B-1110(a), that these dispositional 
findings have ample record support, and that these dispositional find- 
ings provide a rational basis for the trial court’s determination that the 
termination of respondent-mother’s parental rights in Joshua and Jolene 
would be in the children’s best interests. As a result, we affirm the trial 
court’s termination order. 


AFFIRMED. 


5. According to respondent-mother’s appellate counsel, a meritorious argument can 
be made with respect to the lawfulness of the trial court’s determination that respondent- 
mother’s parental rights in the children were subject to termination on the basis of depen- 
dency, N.C.G.S. § 7B-1111(a)(6). On the other hand, however, respondent-mother’s appel- 
late counsel acknowledges that a decision in respondent-mother’s favor with respect to 
this issue would not result in the invalidation of the trial court’s termination order given 
that the trial court need only find the existence of a single ground for termination in order 
to support the termination of that parent’s parental rights. See In re J.S., 377 N.C. 73, 
2021-NCSC-28, ¥ 24. 
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IN THE MATTER OF K.B. & G.B. 


No. 48A21 
Filed 24 September 2021 


1. Termination of Parental Rights—grounds for termination— 
neglect—likelihood of future neglect—substantial risk of 
impairment—sufficiency of evidence 

An order terminating a mother’s parental rights to her children 
was affirmed where the trial court’s findings—supported by clear, 
cogent, and convincing evidence—showed a likelihood of future 
neglect if the children were returned to the mother’s care, because 
she failed to make progress in her social services case plan; failed 
to address her substance abuse, mental health issues, and history 
of domestic violence; failed to keep a safe and stable home; and 
disregarded social services’ concerns with her having unsupervised 
contact with the children. Evidence also supported a finding that 
the children were physically, mentally, or emotionally impaired (or 
at a substantial risk of such impairment) as a result of the mother’s 
neglect, where both children suffered from adjustment disorder and 
various behavioral issues. 


2. Termination of Parental Rights—best interests of the chil- 
dren—statutory factors—children’s bond with parent—likeli- 
hood of adoption 

The trial court did not abuse its discretion in concluding that 
termination of a father’s parental rights was in the best interests 
of his two children, where the court properly considered each dis- 
positional factor under N.C.G.S. § 7B-1110(a). The court acknowl- 
edged the children’s strong bond with their father while finding 
the children had also bonded with their foster family, their foster 
parents were willing to adopt both siblings, and the younger sib- 
ling’s behavioral issues (he suffered from adjustment disorder and 
post-traumatic stress disorder, which resulted in sleep deprivation, 
tantrums, hitting, and other problematic behaviors) did not make 
adoption unlikely because the foster parents were willing to provide 
him with the necessary therapy and medical treatment to address 
those issues. 


Appeal pursuant to N.C.G.S. § 7B-1001(a1)(1) from orders entered 
on 20 October 2020 by Judge Beverly Scarlett in the District Court of 
Orange County. This matter was calendared for argument in the Supreme 
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Court on 19 August 2021 but determined on the record and briefs with- 
out oral argument pursuant to Rule 30(f) of the North Carolina Rules of 
Appellate Procedure. 


Stephenson & Fleming, LLP, by Deana K. Fleming, for petitioner- 
appellee Orange County Department of Social Services. 


Steven C. Wilson for appellee Guardian ad Litem. 
Jeffrey L. Miller for respondent-appellant mother. 
Sydney Batch for respondent-appellant father. 


HUDSON, Justice. 


Respondents appeal from orders terminating their parental rights 
in their children, K.B. (Kate)! and G.B. (Greg) (collectively the chil- 
dren). Respondent-mother challenges the trial court’s conclusion that 
grounds existed to terminate her parental rights in the children pursu- 
ant to N.C.G.S. § 7B-1111(a)(1) and (2) (2019). Respondent-father argues 
the trial court abused its discretion in concluding that it was in the 
children’s best interests that his parental rights be terminated. For 
the reasons stated herein, we affirm. 


I. Background 


Respondents are the parents of Kate, born in September 2012, and 
Greg, born in December 2014. On 22 February 2013, Orange County 
Department of Social Services (DSS) filed a petition alleging Kate was a 
neglected and dependent juvenile. The petition alleged that in September 
2012, DSS received a report that respondents had a violent argument 
wherein law enforcement was called, both parents were intoxicated, 
and Kate was present. As a result of this incident, respondents signed 
a safety plan in which they agreed to refrain from drinking when car- 
ing for Kate and from arguing in Kate’s presence. On 1 November 2012, 
however, law enforcement responded to another domestic violence call. 
Then, on 25 December 2012, respondent-father reported to law enforce- 
ment that respondent-mother was intoxicated and driving with Kate in 
the back seat of the car. On 14 February 2013, respondent-mother was 
stopped by the North Carolina Highway Patrol for driving under the 
influence. A safety agreement was reached where respondent-mother 


1. Pseudonyms are used to protect the identity of the juveniles and for ease 
of reading. 
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agreed to not drive Kate except to drop her off at daycare in the morn- 
ings. The petition further alleged that respondent-father completed a 
substance abuse assessment and had been cooperative with DSS but 
continued to abuse alcohol. He acknowledged his addiction and agreed 
to seek treatment. Respondent-mother was less cooperative with DSS 
and denied her addiction. DSS alleged that Kate was at high risk of harm 
due to respondents’ substance abuse. 


On 5 March 2013, respondents agreed to entry of a consent order 
that granted temporary custody of Kate to DSS. On 21 March 20138, the 
trial court entered a temporary custody order continuing Kate’s custody 
with DSS. On 29 May 2013, Kate was adjudicated a neglected and de- 
pendent juvenile, and the trial court concluded that it was in her best 
interests that she remain in the custody of DSS. Respondent-mother 
was ordered to complete a screening for Family Drug Treatment Court 
(FDTC) and, if accepted, to comply with treatment recommendations. 
In the event she was not accepted into FDTC, the court ordered her 
to engage in intensive outpatient substance abuse services and to fol- 
low all recommendations. Respondent-father was ordered to continue 
to engage in substance abuse treatment and follow all recommenda- 
tions and to engage in mental health treatment to address anger issues. 
Respondents were ordered to complete drug and alcohol screens as 
requested by DSS, to refrain from using drugs or alcohol, and to have 
supervised visitation with Kate. 


On 7 August 2013, the trial court entered an order suspending Kate’s 
visitation with respondent-mother. The trial court entered a permanency 
planning order on 17 December 2013 reinstating respondent-mother’s 
supervised visitation with Kate and setting the permanent plan for Kate 
to be reunification with respondent-father with a concurrent plan of 
reunification with respondent-mother. The trial court entered a per- 
manency planning order on 19 March 2014, setting reunification with 
respondent-father as the permanent plan for Kate with a concurrent 
plan of guardianship with the maternal grandmother and authorizing 
a trial home placement of Kate with respondent-father. On 30 January 
2015, the trial court entered a permanency planning and custody order 
awarding respondent-father custody of Kate and granting supervised 
visitation to respondent-mother. The order transferred jurisdiction 
from juvenile to domestic court pursuant to N.C.G.S. § 7B-911. 


On 17 December 2015, DSS filed juvenile petitions alleging that Kate 
and Greg were neglected and dependent juveniles. The petitions alleged 
that on 11 December 2015, DSS received a report of domestic violence 
and substance abuse by respondents. Respondent-mother reported that 
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respondent-father had been “smoking crack” at least five times a week, 
drinking alcohol, and acting erratically. She also reported that domestic 
violence occurred between them. Respondent-father was arrested on 
9 December 2015 and released the following day. Respondents failed to 
complete a drug screen as requested. Respondent-father reported taking 
Percocet, and respondent-mother reported using alcohol and marijuana 
a month earlier. 


On 22 December 2015, respondents agreed to the entry of a consent 
order that continued non-secure custody and placement authority with 
DSS. On 29 February 2016, the trial court entered an order adjudicating 
Kate and Greg to be neglected juveniles and continuing custody with 
DSS. Respondents were ordered to, among other things, participate in 
substance abuse services and follow recommendations, submit to ran- 
dom drug screens, participate in individual therapy, and participate in 
supervised visitation with the children. On 15 June 2016, the trial court 
entered a custody order that continued custody of Kate and Greg with 
DSS and set the primary plan as reunification with a parent, with a sec- 
ondary plan of guardianship/custody with a relative. 


On 3 January 2017, the trial court entered a permanency plan- 
ning order authorizing a trial home placement of Kate and Greg 
with respondent-father. The trial court entered a permanency plan- 
ning and custody order on 9 March 2017 awarding custody of Kate 
and Greg to respondent-father and granting supervised visitation to 
respondent-mother. The order transferred jurisdiction from juvenile 
to domestic court pursuant to N.C.G.S. § 7B-911. 


On 11 April 2019, DSS obtained non-secure custody of Kate and 
Greg and placed them in their maternal grandmother’s home, where 
respondent-mother was also living. DSS also filed juvenile petitions 
alleging them to be neglected juveniles. The petition alleged that on 
7 April 2019, there was an argument between respondent-father and 
his eldest daughter’s? boyfriend in which respondent-father attempted 
to strike the boyfriend with a bat and aimed a gun at him. Kate was 
inside the home during the incident. On 10 April 2019, DSS received 
a Child Protective Services (CPS) report that respondent-father had 
physically abused his eldest daughter. His eldest daughter reported that 
respondent-father was abusing substances, sleeping all day (resulting in 
her truancy), and staying away from home for extended periods of time 
without communication. Respondent-mother completed a drug screen 
on 9 January 2019 which was “positive for extended opiates, oxycodone.” 


2. Respondent-father’s eldest daughter is not a subject of this appeal. 
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Respondent-mother had not engaged in any substance abuse treatment 
since respondent-father was awarded custody of Kate and Greg in 2017. 
The petition further alleged Kate and Greg were at substantial risk of 
mental, physical, and emotional impairment in the care and custody 
of respondent-father, and respondent-mother was not appropriate for 
placement. On 16 April 2019, respondents agreed to a consent order 
that continued custody of Kate and Greg with DSS, ordered supervised 
visitation with respondent-father, and ordered respondent-mother to be 
supervised at all times around the children. 


On 13 August 2019, the trial court entered an order adjudicating 
Kate and Greg to be neglected juveniles. The trial court continued the 
children’s placement with their maternal grandmother and allowed 
respondent-mother to continue living in the home with the children, as 
long as her contact with them was supervised by the maternal grand- 
mother or other DSS-approved supervisor. Respondent-father was 
granted supervised visitation with the children. Respondent-father 
was ordered to: comply with random drug screens; complete an assess- 
ment with Pathways to Change and follow recommendations; complete 
updated mental health and substance abuse assessments and follow 
recommendations; and comply with all recommendations of FDTC. 
Respondent-mother was ordered to comply with random drug screens 
and complete a substance abuse and mental health assessment and fol- 
low all recommendations. 


On 6 August 2019, respondent-mother filed a motion for unsuper- 
vised visitation with the children. On 29 August 2019, the trial court 
ordered respondent-mother to comply with random drug screens, to 
complete A Fresh Start treatment program and follow recommendations, 
to engage in current substance abuse treatment consistent with her case 
plan, and to have negative drug screens. The trial court also ordered that 
respondent-mother’s visitation and contacts with the children should 
remain supervised, but granted DSS and the treatment team discretion 
to allow unsupervised visitation and contact upon respondent-mother’s 
compliance with the order. 


On 22 October 2019, the trial court entered a custody review order 
finding that respondent-mother tested positive for oxycodone in January 
2019, April 2019, and May 2019 and tested positive for amphetamines, 
heroin, and alcohol on 28 August 2019. Respondent-mother had failed 
to consistently engage in individual or group therapy, and her current 
engagement in treatment at A Fresh Start did not meet her current level 
of need. The trial court found that respondent-father lost his housing 
in June 2019. He was diagnosed with cocaine, alcohol, cannabis, and 
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opioid dependence and had not been compliant with requested drug 
screens. The trial court continued custody of the children with DSS, con- 
tinued the children’s placement with the maternal grandmother, autho- 
rized respondent-mother to live in the placement with the children, and 
continued respondent-father’s supervised visitation with the children. 


In January 2020, DSS learned that respondent-mother had taken 
the children, without the maternal grandmother, to Raleigh unsuper- 
vised. As a result, on 9 January 2020, Kate and Greg were moved to a 
foster home. 


Following a permanency planning hearing on 16 January 2020, 
the trial court entered an order on 3 February 2020 finding that 
respondent-father was currently homeless and had not consistently en- 
gaged in treatment or services. Respondent-father had completed detox 
in May, June, and August of 2019. After his discharge from detox in June, 
“he went to an Oxford House but was asked to leave in the first week of 
July,” and after his discharge from detox in August, he went to a halfway 
house but left after approximately two weeks. The trial court further 
found that respondent-mother had been unable to sustain consistent en- 
gagement in services to address her substance abuse and mental health 
issues until recently. She had tested positive for alcohol, heroin, and opi- 
ates in October, November, and December 2019, and positive for alco- 
hol in January 2020. Respondent-mother had not been in contact with 
DSS since 22 October 2019 and had failed to maintain stable housing 
and transportation. The primary permanent plan for Kate and Greg was 
changed to adoption with a secondary plan of reunification. 


On 28 April 2020, DSS filed motions to terminate respondents’ pa- 
rental rights in Kate and Greg. DSS alleged that respondents had neglect- 
ed the children, see N.C.G.S. § 7B-1111(a)(1) (2019), and willfully placed 
them in foster care or placement outside the home for more than twelve 
months without showing reasonable progress to correct the conditions 
which led to their removal, see N.C.G.S. § 7B-1111(a)(2) (2019). 


Following hearings on 20 August 2020 and 8 September 2020, the trial 
court entered orders on 20 October 2020 concluding that grounds exist- 
ed to terminate respondents’ parental rights in the children pursuant to 
N.C.G.S. § 7B-1111(a)(1) and (2). The trial court also concluded that it was 
in the children’s best interests that respondents’ parental rights be termi- 
nated and terminated respondents’ parental rights. Respondents appeal. 


q 16 


q 17 


q 18 


IN THE SUPREME COURT 607 


IN RE K.B. 
[378 N.C. 601, 2021-NCSC-108] 


II. Analysis 
A. Respondent-mother’s Appeal 


[1] Respondent-mother challenges some of the trial court’s findings of fact 
as not being supported by the evidence and contends the trial court’s find- 
ings of fact were insufficient to support its conclusions that grounds ex- 
isted to terminate her parental rights under N.C.G.S. § 7B-1111(a)(1)-(2). 
We first address termination under N.C.G.S. § 7B-1111(a)(1). 


“Our Juvenile Code provides for a two-step process for termination 
of parental rights proceedings consisting of an adjudicatory stage and a 
dispositional stage.” In re Z.A.M., 374 N.C. 88, 94 (2020) (citing N.C.G.S. 
§§ 7B-1109, -1110 (2019)). “At the adjudicatory stage, the petitioner 
bears the burden of proving by ‘clear, cogent, and convincing evidence’ 
the existence of one or more grounds for termination under section 
7B-1111(a) of the General Statutes.” In re A.U_D., 373 N.C. 3, 5-6 (2019) 
(quoting N.C.G.S. § 7B-1109(f) (2019)). We review a trial court’s adjudi- 
cation of grounds to terminate parental rights “to determine whether 
the findings are supported by clear, cogent and convincing evidence 
and the findings support the conclusions of law.” In re E.H_P., 372 N.C. 
388, 392 (2019) (quoting In re Montgomery, 311 N.C. 101, 111 (1984)). 
Unchallenged findings are deemed to be supported by the evidence and 
are binding on appeal. In re Z.L.W., 372 N.C. 432, 437 (2019). “The trial 
court’s conclusions of law are reviewable de novo on appeal.” In re 
C.B.C., 373 N.C. 16, 19 (2019). 


Under N.C.G.S. § 7B-1111(a)(1), a trial court may terminate paren- 
tal rights if it concludes the parent has neglected the juvenile within 
the meaning of N.C.G.S. § 7B-101. N.C.G.S. § 7B-1111(a)(1) (2019). A ne- 
glected juvenile is defined, in pertinent part, as a juvenile “whose parent, 
guardian, custodian, or caretaker does not provide proper care, supervi- 
sion, or discipline; or who has been abandoned; . . . or who lives in an 
environment injurious to the juvenile’s welfare[.]” N.C.G.S. § 7B-101(15) 
(2019). The conditions at issue must result in “some physical, mental, or 
emotional impairment of the juvenile or a substantial risk of such im- 
pairment....” In re Stumbo, 357 N.C. 279, 283 (2008) (citation omitted). 


Termination of parental rights based upon this statu- 
tory ground requires a showing of neglect at the time 
of the termination hearing or, if the child has been 
separated from the parent for a long period of time, 
there must be a showing of a likelihood of future 
neglect by the parent. When determining whether 
such future neglect is likely, the district court must 
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consider evidence of changed circumstances occur- 
ring between the period of past neglect and the time 
of the termination hearing. 


In re R.L.D., 375 N.C. 838, 841 (2020) (cleaned up). “A parent’s failure 
to make progress in completing a case plan is indicative of a likelihood 
of future neglect.” In re M.A., 374 N.C. 865, 870 (2020) (quoting In re 
M.J.S.M., 257 N.C. App. 633, 637 (2018)). 


Here, there were no allegations that respondent-mother was cur- 
rently neglecting Kate and Greg at the time of the termination hearing. 
Moreover, it is undisputed that the children were out of respondent- 
mother’s custody for an extended period of time and that they were 
previously adjudicated to be neglected juveniles on 13 August 2019. 
Accordingly, the issue before this Court is whether the trial court prop- 
erly determined that there was a likelihood of future neglect if the chil- 
dren were returned to respondent-mother’s care. 


In its termination orders, the trial court made numerous findings 
of fact to support its conclusion that grounds existed to terminate 
respondent-mother’s parental rights pursuant to N.C.G.S. § 7B-1111(a)(1), 
as described in the background section of this opinion. The trial court found 
that respondent-mother failed to take the juvenile case, CPS involvement, 
and her substance use disorder seriously, and that respondent-mother’s 
continued drug use, failure to maintain a safe and stable home, and failure 
to assure the children received necessary care and supervision subjected 
the children to the risks of physical and emotional harm and created an 
injurious environment. The trial court found that there was likelihood of a 
repetition of neglect if the children were returned to respondent-mother’s 
care because she had not appropriately engaged in or completed recom- 
mended substance abuse or mental health treatment, and she had con- 
tinued to deny that her substance use was an issue related to parenting, 
failed to understand concerns related to her unsupervised contact with 
and transporting of the children, failed to make any efforts to address her 
history of domestic violence and its impact on the children, and failed to 
maintain or establish a safe home for the children. 


On appeal, respondent-mother first argues that “[o]ther than her 
drug screen test results showing substance use and the two incidents 
of a lack of supervision, and her inconsistent engagement in therapy,” 
there was no evidence presented of any actual impact or impairment 
suffered by the children. She asserts that the trial court’s findings “shed 
little light” on how her substance use and inconsistent engagement in 
mental health treatment impacted the children. We disagree. 
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q 22 As noted above, to establish neglect, the conditions at issue must re- 
sult in “some physical, mental, or emotional impairment of the juvenile 
or a substantial risk of such impairment... .” In re Stwmbo, 357 N.C. at 
283 (citation omitted). Here, the trial court made express findings that 
Kate and Greg were impaired or at a substantial risk of impairment as a 
result of respondent mother’s neglect. Regarding both children, the trial 
court found: 


[81. and 82.] Respondent mother failed to take the 
juvenile case, CPS involvement, and her substance 
use disorder seriously. She incredulously fails to 
understand the noted safety concerns of the [chil- 
dren] unsupervised in her care while she continues to 
use unprescribed and illegal substances.? 


q 23 Regarding Kate, the trial court found: 


83. [Kate] was impaired and at a substantial risk of 
impairment as a result of Respondent mother’s neglect. 
Specifically, this court finds [the] following facts: 


a. This court references and fully incorporates 
Findings of Fact numbers 1 through 82 and sub- 
parts set forth above as if set forth fully below as 
findings of fact. 


b. Respondent mother’s continued drug abuse, 
her failure to maintain a safe and stable home, 
and her failure to assure that [Kate] receives nec- 
essary care and supervision subjects [Kate] to the 
risks of physical and emotional harm and creates 
an environment injurious to her welfare. 


c. [Kate] exhibits parentified behaviors in rela- 
tion to her younger sibling, [Greg], in that she 
has taken on the roles and responsibility of care- 
taker in the home due to improper supervision 
and care. 


d. [Kate] is diagnosed with adjustment disorder 
and she is engaged in recommended weekly 
therapy. 


3. This finding of fact is labeled as finding of fact number 82 in the order terminat- 
ing respondent-mother’s parental rights in Kate. It is labeled finding of fact 81 in the order 
terminating respondent-mother’s parental rights in Greg. 
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e. Respondent mother has not had authorized 
unsupervised contact with [Kate] since custody 
was granted to Respondent father and then to 
[DSS] due to continued safety concerns related 
to her substance use. 


f. While [Kate] was in the placement with [the 
maternal grandmother], there are noted concerns 
regarding Respondent mother having unsuper- 
vised contact and the extent to which [Kate] was 
providing care for [Greg] who exhibits significant 
disruptive behaviors. 


Regarding Greg, the trial court found: 


82. [Greg] was impaired and at a substantial risk of 
impairment as a result of Respondent mother’s neglect. 
Specifically, this court finds [the] following facts: 


a. This court references and fully incorporates 
Findings of Fact numbers 1 through 81 and sub- 
parts set forth above as if set forth fully below as 
findings of fact. 


b. Respondent mother’s continued drug abuse, 
her failure to maintain a safe and stable home, 
and her failure to assure that [Greg] receives 
necessary care and supervision subjects [Greg] 
to the risks of physical and emotional harm and 
creates an environment injurious to h[is] welfare. 


c. [Greg] has exhibited difficulty in regulating 
his behaviors since [DSS] was awarded custody, 
including during placement with [the] maternal 
grandmother ... , in his current foster home 
placement as well as daycare and school. 


d. [Greg’s] behaviors include not listening to 
directions, temper tantrums, problematic or 
lack of nighttime routine, sleep disturbance, 
and hitting. 


e. [Greg] is diagnosed with adjustment disorder 
and he displays PTSD symptom|[s]. He is engaged 
in recommended weekly individual therapy. 
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f. [Greg] had a recent psychiatric evaluation 
which recommended psychotropic medications 
to assist with his sleep. Lack of sleep has a cor- 
responding negative impact on his behaviors. 


g. On July 24, 2020, Respondent mother partici- 
pated in a virtual meeting with UNC Psychiatry 
to discuss the recommendation of using psycho- 
tropic medication coupled with therapy to assist 
in managing [Greg’s] behaviors and sleep dis- 
turbance. Respondent mother withheld consent 
for medication. 


Respondent-mother contends that the foregoing findings of fact con- 
stitute “purported and speculated impairments or risks of impairment” 
to the children which were unsupported by the evidence and insufficient 
to support neglect. She also challenges the portions of findings regarding 
the children’s difficulty in regulating behavior, the children’s diagnoses 
of adjustment disorder, and Kate’s “parentified” behaviors, arguing that 
the evidence on these issues were presented at the disposition stage, not 
at the adjudication stage. A review of the record establishes that these 
arguments are without merit. 


During the adjudicatory phase of the termination hearing, a DSS 
social worker testified that respondent-mother’s multiple positive drug 
screens are what concerned DSS and caused the need for supervised 
contact with the children and that DSS was greatly concerned when 
respondent-mother transported the children unsupervised in January 
2020. The DSS social worker also testified that during the time the 
children were placed in the home of their maternal grandmother and 
respondent-mother, they had “some behavioral needs.” Kate exhibited 
“internalizing behaviors” such as “not wanting to show or to talk about 
her emotions, not feeling comfortable when she is feeling something, 
potentially withdrawing.” She was diagnosed with adjustment disorder. 
The DSS social worker testified that Kate took on a parent role towards 
Greg and that it was concerning “because parentification of children is 
typically they’re trying to fill a role for their parents [that] are not able or 
not willing to provide for their siblings.” 


The DSS social worker further testified that Greg had more “exter- 
nal behaviors” by engaging in outbursts, tantrums, failing to listen, and 
“choosing to do his own task instead of what has been asked.” After the 
children were placed in their foster home, “some of their behaviors be- 
came—like come to the forefront again, particularly for [Greg] in terms 
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of the not listening.” His behaviors “escalated” and included difficulty 
sleeping and hitting classmates or the foster mother. Greg underwent an 
assessment at UNC Psychiatry and was diagnosed with adjustment dis- 
order and post-traumatic stress disorder. Medication to address Greg’s 
difficulty sleeping was recommended, but respondent-mother did not 
consent to treatment. Thus, finding of fact 83c, d, and f of the order ter- 
minating respondent-mother’s parental rights in Kate and finding of fact 
82c, d, e, f, and g of the order terminating respondent-mother’s parental 
rights in Greg are supported by clear, cogent, and convincing evidence. 


Respondent-mother also argues that there was no evidence she 
failed to maintain a safe and stable home, and that from April 2019 
until the termination hearings in August and September of 2020, there 
was no evidence she failed to provide necessary care or supervi- 
sion subjecting either child to the risks of physical or emotional harm 
or created an environment injurious to their welfare. We disagree. 
Unchallenged findings of fact establish that while the children were 
placed in the maternal grandmother’s home where respondent-mother 
also resided, respondent-mother was ordered to only have supervised 
contact with the children. DSS learned that on 11 July 2019, Greg 
stayed home with respondent-mother unsupervised, and on 5 January 
2020, respondent-mother drove the children unsupervised and with- 
out a valid driver’s license. Thereafter, on 9 January 2020, the children 
were placed in a licensed foster home due to continued safety and 
supervision concerns in the maternal grandmother’s home and lack 
of evidence of respondent-mother’s sustained sobriety. Furthermore, 
respondent-mother moved out of the maternal grandmother’s home af- 
ter the children were placed in foster care and failed to be forthcom- 
ing about this residence. The trial court reasonably inferred from these 
unchallenged findings that the children were subjected to the risks of 
physical and emotional harm and that respondent-mother’s drug use, 
failure to maintain a safe and stable home, and failure to assure the 
children received necessary care and supervision created an environ- 
ment injurious to their welfare. See In re D.L. W., 368 N.C. 385, 843 (2016) 
(stating that it is the trial judge’s duty to consider all the evidence, pass 
upon the credibility of the witnesses, and determine the reasonable in- 
ferences to be drawn therefrom). Moreover, the trial court also made 
the reasonable inference that respondent-mother failed to understand 
or take seriously DSS’s safety concerns of the children being unsuper- 
vised in her care while she continued to abuse illegal substances. See 
id. Accordingly, the trial court’s findings of fact 82 and 83b in the order 
terminating respondent-mother’s parental rights in Kate and findings of 
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fact 81 and 82b in the order terminating respondent-mother’s parental 
rights in Greg are supported by clear, cogent, and convincing evidence. 


Next, respondent-mother challenges the trial court’s determination 
that there existed a likelihood of a repetition of neglect if the children 
were returned to her care. She contends that the trial court failed to con- 
sider and address changed circumstances, pointing to the fact that she 
provided daily care for the children while they were placed in the mater- 
nal grandmother’s home, there had been no domestic violence incidents 
involving respondent-mother since 2015, and she consistently visited the 
children and brought them toys after they were placed in foster care. We 
are not convinced. 


As an initial matter, it is well established that the “trial court need not 
make a finding as to every fact which arises from the evidence; rather, the 
court need only find those facts which are material to the resolution of 
the dispute.” Witherow v. Witherow, 99 N.C. App. 61, 63 (1990), aff’d per 
curiam, 328 N.C. 324 (1991). As previously stated, respondent-mother’s 
failure to make progress in completing a case plan is indicative of a like- 
lihood of future neglect. In re M_A., 374 N.C. at 870. The trial court’s 
unchallenged findings of fact reflect that respondent-mother had not 
adequately made progress in completing her case plan at the time of 
the termination hearing. After DSS obtained custody of the children in 
April 2019, she agreed to complete an updated mental health and sub- 
stance abuse assessment and follow all recommendations, to comply 
with random drug screens including urine, hair and/or nail screens, and 
to be screened for potential participation in FDTC. However, by the time 
of the termination hearing, she had not consistently engaged in mental 
health treatment, was not engaged in substance abuse treatment, contin- 
ued to deny she had substance abuse issues, failed to follow substance 
abuse treatment and mental health recommendations, and tested posi- 
tive or failed to comply with numerous random drug screens. Based on 
the foregoing, the trial court properly determined that respondent-mother 
neglected the children, and there was a likelihood of future neglect if Kate 
and Greg were returned to respondent-mother’s care. Because the exis- 
tence of a single ground for termination suffices to support the termina- 
tion of a parent’s parental rights in a child, see In re A.R.A., 373 N.C. 190, 
194 (2019), we need not address whether the trial court erred in terminat- 
ing respondent’s parental rights pursuant to N.C.G.S. § 7B-1111(a)(2). 


B. Respondent-father’s Appeal 


[2] Respondent-father’s sole argument on appeal is that the trial court 
abused its discretion in determining that it was in Kate and Greg’s best 
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interests that his parental rights be terminated. Specifically, he contends 
that he had a strong bond with his children, and Greg’s behaviors made 
adoption unlikely. Based on the reasons stated herein, we conclude the 
trial court did not abuse its discretion in determining that terminating 
respondent’s parental rights was in the best interests of the children. 


“If [the trial court] determines that one or more grounds listed in 
section 7B-1111 are present, the court proceeds to the dispositional 
stage, at which the court must consider whether it is in the best inter 
ests of the juvenile to terminate parental rights.” In re D.L.W., 368 N.C. 
at 842 (citing In re Young, 346 N.C. 244, 247 (1997); N.C.G.S. § 7B-1110). 
Unchallenged dispositional findings are binding on appeal. In re Z.L.W., 
372 N.C. at 437. A trial court’s best interests determination “is reviewed 
solely for abuse of discretion.” In re A.U.D., 373 N.C. at 6 (citing In re 
D.L.W., 368 N.C. at 842). 


In determining whether termination of parental rights is in the best 
interests of a juvenile: 


The court may consider any evidence, including hear- 
say evidence as defined in [N.C.]G.S. 8C-1, Rule 801, 
that the court finds to be relevant, reliable, and nec- 
essary to determine the best interests of the juvenile. 
In each case, the court shall consider the following 
criteria and make written findings regarding the fol- 
lowing that are relevant: 


(1) The age of the juvenile. 
(2) The likelihood of adoption of the juvenile. 


(3) Whether the termination of parental rights will 
aid in the accomplishment of the permanent plan 
for the juvenile. 


(4) The bond between the juvenile and the parent. 


(5) The quality of the relationship between the juve- 
nile and the proposed adoptive parent, guardian, 
custodian, or other permanent placement. 


(6) Any relevant consideration. 
N.C.G.S. § 7B-1110(a) (2019). 


In the instant case, the trial court made the following findings about 
Kate concerning the factors set forth in N.C.G.S. § 7B-1110(a): 
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105. [Kate’s] age is seven (7). Her age is not a barrier 
to adoption. 


106. Termination of Respondent father’s parental 
rights is necessary to implement [Kate’s] primary per- 
manent plan of adoption. Adoption offers [Kate] the 
highest level of security and legal permanence. 


107. Termination of parental rights [is] the only bar- 
rier to the adoption of [Kate] and this barrier be [sic] 
overcome in a reasonable period of time by entry of 
this order. 


108. The likelihood of adoption is high. [Kate] is 
placed in a licensed foster home with [Greg]. The 
foster parents have expressed a willingness to adopt 
[Kate] while also recognizing the strong bond [Kate] 
has with [Greg]. 


109. While [Kate’s] behaviors related to adjustment 
disorder and adjustment disorder can be managed 
by the foster parents through individual therapy and 
parenting strategies, [Greg] exhibits behaviors for 
which medication has been recommended, but not 
yet started due to lack of consent. 


110. The foster parents are interested in adopting 
[Kate and Greg] as a sibling group; however, they 
want to ensure that they can manage [Greg’s] needs. 
They are optimistic in following treatment recom- 
mendations, including psychotropic medication, for 
[Greg] to allow for both [children] to be adopted. 


111. In the event the current foster parents do not 
adopt [Kate], her likelihood of adoption is still high 
due to her age, resilience, engagement in services, 
and overall positive disposition. Locating another 
adoptive family is not a barrier to her adoption. 


112. [Kate] and Respondent father exhibit a strong 
parent-child bond at visits. They greet each other 
with big smiles and hugs. She engages well with him 
at visits, although at times, Respondent father has 
struggled to interact during visits. [Kate] is able to 
end visits without issue. 
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113. [Kate] has a positive, caring relationship with her 
foster parents who are a proposed adoptive place- 
ment. The foster parents have a six-year old son with 
whom she has a sibling relationship. The foster home 
is child-friendly and centered, and [Kate] is encour- 
aged to take advantage of being a child by playing 
outside or in her room instead of feeling responsibil- 
ity for supervision of the juvenile. She feels safe and 
secure in this placement. 


{35 In a separate order, the trial court made the following findings about 
Greg concerning the factors set forth in N.C.G.S. § 7B-1110(a): 


105. [Greg] is age five (5). His age is not a barrier to 
adoption. 


106. Termination of Respondent father’s parental 
rights is necessary to implement [Greg's] primary per- 
manent plan of adoption. Adoption offers [Greg] the 
highest level of security and legal permanence. 


107. Termination of parental rights [is] the only bar- 
rier to the adoption of [Greg] and this barrier be [sic] 
overcome in a reasonable period of time by entry of 
this order. 


108. The likelihood of adoption is significant. [Greg] 
is placed in a licensed foster home with [Kate]. The 
foster parents recognize the strong bond [Greg] has 
with [Kate], and they would like to adopt them as a 
sibling group. 


109. [Greg] has displayed concerning behaviors 
in the foster placement related to his diagnosis of 
adjustment disorder and corresponding display 
of PTSD symptoms. The foster parents and current 
proposed adoptive placement have been working 
with [Greg’s] therapist to learn strategies to modify 
[Greg’s] behaviors, including positive reinforcement 
and a behavior chart. 


110. While these strategies have been helpful, UNC 
Psychiatry has recommended [Greg] take medica- 
tions to help with his sleep disturbance which cor- 
relates to his negative behaviors. While Respondent 
father eventually consented to the recommended 


IN THE SUPREME COURT 


IN RE K.B. 
[378 N.C. 601, 2021-NCSC-108] 


regime on August 10, 2020, Respondent mother did 
not consent to the medication. 


111. The foster parents are interested in adopting 
[Greg and Kate] as a sibling group; however, they 
want to ensure that they can manage [Greg’s] needs. 
They are optimistic in following treatment recom- 
mendations, including the use [of] psychotropic 
medication in addition to therapy to address [Greg’s] 
behaviors to be stabilized. 


112. [Greg] is in need of permanency and this uncer- 
tainty has a negative impact on his therapeutic 
needs. Termination of parental rights would allow 
for adoption to be pursued to allow for a secure, 
stable placement. 


113. In the event the current foster parents do not 
adopt [Greg], his likelihood of adoption is still high 
due to his age, engagement in therapeutic services, 
and positive improvement based on routine and 
proper supervision. Locating another adoptive fam- 
ily is not a barrier to his adoption due to his age and 
positive demeanor of [Kate] with whom he shares a 
special bond. 


114. [Greg] and Respondent father exhibit a strong 
parent-child bond at visits. They greet each other 
with big smiles and hugs. [Greg] engages well with 
him at visits, although at times, Respondent father 
has struggled to interact during visits. [Greg] had dif- 
ficulty separating at some of the initial visits, but he is 
currently able to end visits without issue and he does 
not ask about him between the visits. 


115. [Greg] has a positive, caring relationship with his 
foster parents who are a proposed adoptive place- 
ment. The foster parents have a six-year old son with 
whom he has a sibling relationship. This relationship 
has been strained due to [Greg’s] behaviors; how- 
ever, there is encouragement from his providers that 
medication will assist in addressing these negative 
behaviors and improve the relationship with all fam- 
ily members. The foster home is child-friendly and 
centered, and [Greg] is encouraged to take advantage 
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of being a child by playing outside or in [h]is room. 
The foster parents provide [Greg] a safe and secure 
placement to allow him the time to adjust to the many 
transitions in his young life. 


First, respondent-father argues the trial court erred in finding that 
termination of his parental rights was the only barrier to adoption. Yet, 
the record evidence clearly supports this finding. A DSS social worker 
testified that adoption had been identified as the children’s primary per- 
manent plan, and the “only” barriers to achieving that permanent plan 
were respondents’ parental rights. Thus, finding of fact 107 in both or- 
ders terminating respondent-father’s parental rights in the children is 
supported by the evidence. 


Second, respondent-father contends that Greg’s behaviors made the 
likelihood of adoption unlikely and that the trial court’s finding that 
the likelihood of Greg’s adoption is “significant” contradicts its later 
finding that in the event his current foster parents do not adopt him, 
his likelihood of adoption “is still high[.]” We do not find the trial court’s 
use of the term “significant” and “high” in reference to the likelihood 
of Greg’s adoption to be contradictory or inconsistent. A DSS social 
worker testified that Greg’s current foster placement was open to adop- 
tion, and although Greg’s behavioral issues and need for continued treat- 
ment constituted barriers, the foster parents were “willing to keep trying 
to address the behaviors to make sure they can meet [Greg’s] needs.” 
The DSS social worker further testified that the foster parents wanted 
to follow “the recommendations of [Greg’s] treating physicians at UNC 
Psychiatry and the need for medication[.]” A guardian ad litem court 
report also indicates that “[w]ith the implementation of the therapeutic 
plan[,] the likelihood of finding an adoptive home [for Greg] is good.” 
Thus, we do not find respondent-father’s arguments compelling. 


Third, respondent-father asserts that the trial court failed to ac- 
knowledge that the likelihood of implementing Kate’s permanent plan 
of adoption was connected to the marked improvement of Greg’s men- 
tal health and behavioral status. We disagree with this assessment. In 
finding of fact 110 of the order terminating respondent-father’s paren- 
tal rights in Kate and 111 of the order terminating respondent-father’s 
parental rights in Greg, the trial court found that while the foster par- 
ents were interested in adopting the children “as a sibling group,” they 
wanted to “ensure that they can manage [Greg’s] needs.” The trial court 
also found that the foster parents were optimistic in following treatment 
recommendations to stabilize Greg’s behaviors. These findings reflect 
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the trial court’s recognition that Kate’s adoptability was related to the 
treatment of Greg’s behaviors and the foster parents’ ability to manage 
his needs. Respondent-father further asserts that the trial court erred 
in finding that it was highly likely that Kate would be adopted, but this 
finding is supported by the guardian ad litem’s court report, which states 
that “[t]here are no known barriers which would make it difficult [for 
Kate] to find an adoptive home.” 


Fourth, respondent-father argues that the children’s bond with 
the foster parents “paled in comparison” to the bond they shared 
with respondent-father. He directs the Court’s attention to the fact that 
he regularly talked on the phone and saw his children during visitation, 
the children were excited to see him and show him affection, the chil- 
dren were sad to see him leave, and he brought them food and toys at 
visits. He asserts that the trial court paid “little attention” to the lack 
of bond the children had with the foster parents to justify terminating 
his parental rights. We do not agree with respondent-father’s conten- 
tions. The trial court’s findings of fact 112 and 118 in the order termi- 
nating respondent-father’s parental rights in Kate and findings of fact 
114 and 115 in its order terminating respondent-father’s parental rights 


I, 6 


in Greg reflect the trial court’s consideration of the children’s “strong 
parent-child bond” with respondent-father, as well as the children’s “posi- 
tive, caring relationship with their foster parents[.]” The bond between 
respondent-father and his children is just one of the factors to be consid- 
ered under N.C.G.S. § 7B-1110(a), and “the trial court is permitted to give 


greater weight to other factors.” In re Z.L.W., 372 N.C. 432, 437 (2019). 


The trial court’s findings demonstrate that it considered the dispo- 
sitional factors set forth in N.C.G.S. § 7B-1110(a) and “performed a rea- 
soned analysis weighing those factors.” In re Z.A.M., 374 N.C. at 101. 
“Because the trial court made sufficient dispositional findings and per- 
formed the proper analysis of the dispositional factors,” id., we con- 
clude that the trial court did not abuse its discretion in concluding that 
termination of respondent-father’s parental rights was in Kate and Greg’s 
best interests. Accordingly, we affirm the trial court’s order terminating 
respondent-father’s parental rights in Kate and Greg. 


III. Conclusion 


The trial court did not err in concluding that grounds existed to 
terminate respondent-mother’s parental rights in Kate and Greg pursu- 
ant to N.C.G.S. § 7B-1111(a)(1). The trial court did not abuse its dis- 
cretion in concluding that it was in Kate and Greg’s best interests that 
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respondent-father’s parental rights be terminated. Accordingly, we af- 
firm the trial court’s orders terminating respondents’ parental rights in 
Kate and Greg. 


AFFIRMED. 


IN THE MATTER OF K.J.E. 


No. 500A20 
Filed 24 September 2021 


Termination of Parental Rights—grounds for termination—willful 
abandonment—determinative six-month period—lack of findings 
The trial court’s order terminating a father’s parental rights to 
his son was vacated and the matter remanded for further findings 
where the court’s findings did not adequately address the father’s 
actions during the determinative six-month time period (immedi- 
ately preceding the filing of the termination petition) for purposes 
of the ground of willful abandonment (N.C.G.S. § 7B-1111(a)(7)). 
Although the court heard evidence during adjudication from which 
it could have made relevant findings, and did make findings address- 
ing this issue in the dispositional portion of the termination order, 
the dispositional findings were subject to a different standard of 
review and could not be used to support the adjudication. 


Appeal pursuant to N.C.G.S. § 7B-1001(a1)(1) from an order entered 
on 25 September 2020 by Judge Frederick B. Wilkins Jr. in District 
Court, Alamance County. This matter was calendared for argument in 
the Supreme Court on 19 August 2021 but determined on the record 
and briefs without oral argument pursuant to Rule 30(f) of the North 
Carolina Rules of Appellate Procedure. 


No brief for petitioner-appellee. 
No brief for appellee Guardian ad Litem. 
Sean P. Vitrano for respondent-appellant father. 


BERGER, Justice. 
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Respondent appeals from an order terminating his parental rights in 
K.J.E. (Keith).! We vacate the termination order and remand the matter 
to the trial court. 


I. Background 


Keith’s mother (petitioner) initiated this action to terminate respon- 
dent’s parental rights in District Court, Alamance County on March 8, 
2019. The petition asserted that grounds existed to terminate respon- 
dent’s parental rights based on the failure of respondent to provide 
substantial financial support or consistent care for Keith pursuant to 
N.C.G.S. § 7B-1111(a)(5) and willful abandonment pursuant to N.C.G.S. 
§ 7B-1111(a)(7). Respondent filed an answer opposing the termination 
of his parental rights on April 18, 2019. 


Evidence presented in the petition tended to show that respondent 
was under a monthly child support obligation of $475 and was $9,599.88 
in arrears at the time the petition was filed. In addition, respondent 
failed to make any effort to have contact with Keith since Keith’s birth. 
The only contact between respondent and Keith occurred as a result 
of petitioner’s efforts. Respondent’s last contact with Keith occurred in 
June 2017. Petitioner further alleged that respondent never communi- 
cated with Keith, nor had respondent acknowledged the child’s birthday 
by calling or sending a card or gift. Further, respondent never sent a gift 
to Keith or otherwise communicated with the child at Christmas. 


A termination hearing was held on September 16, 2020. Prior to the 
hearing, the trial court granted respondent’s motion to dismiss N.C.G.S. 
§ 7B-1111(a)(5) as a ground for termination because respondent submit- 
ted to genetic testing which determined that he was Keith’s father, and 
the child’s birth certificate had been amended to recognize respondent 
as the father. The hearing proceeded solely on petitioner’s willful aban- 
donment claim. On September 25, 2020, the trial court entered an order 
terminating respondent’s parental rights based on willful abandonment. 
Respondent appeals. 


II. Analysis 


“Our Juvenile Code provides for a two-step process for termination 
of parental rights proceedings consisting of an adjudicatory stage and a 
dispositional stage.” In re Z.A.M., 374 N.C. 88, 94, 839 S.E.2d 792, 796-97 
(2020) (citing N.C.G.S. §§ 7B-1109, 1110 (2019)). “At the adjudicatory 
stage, the petitioner bears the burden of proving by ‘clear, cogent, and 


1. Apseudonym is used to protect the identity of the juvenile and for ease of reading. 
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convincing evidence’ the existence of one or more grounds for termina- 
tion under section 7B-1111(a) of the General Statutes.” In re A.U.D., 373 
N.C. 3, 5-6, 832 S.E.2d 698, 700 (2019) (quoting N.C.G.S. § 7B-1109(f) 
(2019)). “We review a trial court’s adjudication under N.C.G.S. § 7B-1109 
to determine whether the findings are supported by clear, cogent and 
convincing evidence and the findings support the conclusions of law. 
The trial court’s conclusions of law are reviewable de novo on appeal.” 
In re C_B.C., 3873 N.C. 16, 19, 832 S.E.2d 692, 695 (2019) (cleaned up). 


Here, the trial court concluded that grounds existed to terminate 
respondent’s parental rights for willful abandonment based on the fol- 
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lowing findings of fact: 


5. 


10. 


Petitioner and respondent began a relationship 
sometime in 2015 and resided together at peti- 
tioner’s residence . . . until sometime in June, 
2016 when petitioner was approximately six (6) 
weeks pregnant and the parties separated. 


The petitioner and respondent reconciled and 
began living together for approximately two (2) 
months after the birth of the minor child and resided 
together at petitioner’s residence until sometime in 
May or June, 2016 when the parties separated. 


The Court finds that from the separation in May 
or June, 2016 through November, 2017, that it was 
the petitioner who was encouraging respondent 
to develop a relationship with the minor child, 
despite respondent’s testimony to the contrary. 


The Court finds that respondent has no bond with 
the minor child nor has he made significant effort 
to establish a relationship or bond by his actions 
including initiating a visitation proceeding. 


That respondent has provided some financial 
support during the relevant six (6) month period 
through involuntary wage withholding from 
November 26, 2018 through the filing of the peti- 
tion. This was not the court-ordered amount of 
$465.00/month. 


The Court finds by clear, cogent and convincing 
evidence, that grounds exist for termination of 
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parental rights pursuant to G.S. 7B-1111(a)(7) 
in that the Respondent has willfully abandoned 
the minor child for at least six (6) consecutive 
months immediately preceding the filing of 
this Petition. 


Respondent argues the trial court’s factual findings are insufficient 
to establish willful abandonment. More specifically, respondent con- 
tends the trial court made inadequate findings regarding his conduct 
during the determinative period under N.C.G.S. § 7B-1111(a)(7). 


A trial court may terminate a parent’s parental rights when “[t]he 
parent has willfully abandoned the juvenile for at least six consecu- 
tive months immediately preceding the filing of the petition.” N.C.G.S. 
§ 7B-1111(a)(7) (2019). “Abandonment implies conduct on the part of 
the parent which manifests a willful determination to forego all paren- 
tal duties and relinquish all parental claims to the child.” In re Young, 
346 N.C. 244, 251, 485 S.E.2d 612, 617 (1997) (quoting In re Adoption of 
Searle, 82 N.C. App. 273, 275, 346 S.E.2d 511, 514 (1986)). “[I]f a parent 
withholds his presence, his love, his care, the opportunity to display fil- 
ial affection, and wil[l]fully neglects to lend support and maintenance, 
such parent relinquishes all parental claims and abandons the child.” 
Pratt v. Bishop, 257 N.C. 486, 501, 126 S.E.2d 597, 608 (1962). “Whether 
a biological parent has a willful intent to abandon his child is a question 
of fact to be determined from the evidence.” In re B.C.B., 374 N.C. 32, 
35, 839 S.E.2d 748, 752 (2020) (quoting In re Adoption of Searle, 82 N.C. 
App. at 276, 346 S.E.2d at 514). “[A]Ithough the trial court may consider 
a parent’s conduct outside the six-month window in evaluating a par- 
ent’s credibility and intentions, the ‘determinative’ period for adjudicat- 
ing willful abandonment is the six consecutive months preceding the 
filing of the petition.” In re N.D.A., 373 N.C. 71, 77, 833 S.E.2d 768, 773 
(2019) (quoting In re D.E.M., 257 N.C. App. 618, 619, 810 S.E.2d 375, 378 
(2018)). Here, the determinative six-month period was from September 
8, 2018 to March 8, 2019. 


Upon review, the trial court’s sparse findings in the adjudicatory 
stage are insufficient as they do not address respondent’s behavior 
within the relevant six-month period. Apart from the trial court’s 
ultimate determination in finding of fact ten that “the Respondent has 
willfully abandoned the minor child for at least six (6) consecutive 
months immediately preceding the filing of this Petition[,]” only 
finding of fact nine references the relevant period. Finding of fact 
nine notes that respondent provided financial support solely through 
involuntary wage withholding during the “relevant six (6) month period” 
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but nevertheless fails to address the amount withheld or any other 
attendant circumstances. 


Although the trial court’s generalized finding of fact eight arguably 
addresses the relevant period, the finding does not address any specif- 
ic conduct by respondent during the relevant period. Instead, the trial 
court generally states respondent has not “made significant effort to es- 
tablish a relationship or bond” with Keith. The trial court’s order fails 
to provide sufficient evidentiary findings concerning respondent’s acts 
or omissions for the six months immediately preceding the filing of the 
petition for this Court to conclude that grounds existed to terminate 
respondent’s parental rights due to willful abandonment. In re K.C.T., 
375 N.C. 592, 601, 850 S.E.2d 330, 337 (2020) (“[T]he trial court must 
make adequate evidentiary findings to support its ultimate finding as to 
whether willful intent exists.”). 


We note that evidence was presented during the adjudicatory stage 
of the termination hearing from which the trial court could have made 
additional findings of fact that might support a conclusion that grounds 
existed to terminate respondent’s parental rights based on willful aban- 
donment. However, the trial court distinguished its findings of fact in 
the adjudicatory portion of its order from its findings of fact in the dis- 
positional portion. Indeed, the trial court made such additional find- 
ings in the dispositional portion of the termination order. Because the 
trial court only moves to the dispositional stage if it adjudicates one or 
more grounds for termination during the adjudicatory stage, see In re 
Z.A.M., 374 N.C. at 94, 839 S.E.2d at 797, and because there are differ- 
ent evidentiary standards and burdens in the two stages, see N.C.G.S. 
§§ 7B-1109(f), -1110(a), we do not consider the trial court’s findings of 
fact that are clearly labeled as dispositional findings to support the adju- 
dication of grounds to terminate respondent’s parental rights. 


Thus, because the trial court failed to make proper findings on adju- 
dication, we vacate the trial court’s order terminating respondent’s paren- 
tal rights based on willful abandonment under N.C.G.S. § 7B-1111(a)(7) 
and remand the matter for further factual findings on this ground. See 
In re K.N., 373 N.C. 274, 284, 837 S.E.2d 861, 869 (2020) (finding that 
although the record contained additional evidence to support termina- 
tion, the trial court’s adjudicatory findings were insufficient, and remand 
was necessary). 


VACATED AND REMANDED. 
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IN THE MATTER OF L.H., LH. 


No. 501A20 
Filed 24 September 2021 


Termination of Parental Rights—grounds for termination—neglect 
—likelihood of future neglect—pattern of exposure to child 
sex abusers 

An order terminating a mother’s parental rights to her two 
daughters was affirmed where the trial court’s findings—all of 
which, with one exception, were supported by clear, cogent, and 
convincing evidence—showed a high likelihood of repeated neglect 
if the children returned home. Specifically, the court found a pattern 
in which the mother exposed her daughters to men with histories 
of child sexual abuse, those men sexually abused the daughters, the 
daughters were adjudicated neglected and removed from the home, 
the mother cooperated with social services such that the children 
were returned to her care, and then the cycle would recommence. 
Moreover, evidence showed that the mother’s cognitive limitations, 
dependent personality, and tendency to disbelieve her children’s 
abuse allegations rendered her incapable of protecting the children 
from future abuse. 


Appeal pursuant to N.C.G.S. § 7B-1001(a1)(1) from an order entered 
on 26 August 2020 by Judge Burford A. Cherry in District Court, Catawba 
County. This matter was calendared for argument in the Supreme Court 
on 19 August 2021 but determined on the record and briefs without 
oral argument pursuant to Rule 30(f) of the North Carolina Rules of 
Appellate Procedure. 


Marcus P. Almond for petitioner-appellee Catawba County 
Department of Social Services. 


Michelle FormyDuval Lynch for appellee Guardian ad Litem. 
Jeffrey William Gillette for respondent-appellant mother. 


EARLS, Justice. 
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Respondent-mother appeals from the trial court’s order terminating 
her parental rights to her minor daughters, L.H. (Lucy) and LH. (Ingrid).! 
We affirm. 


I. Background 


The record shows that Catawba County Department of Social 
Services (DSS) has a long history of involvement with respondent and 
her children. DSS filed a juvenile petition regarding one-month-old Lucy 
and three of her older siblings in December 2005 and then filed a sec- 
ond petition and obtained nonsecure custody of the children in January 
2006.2 Following a hearing on the petitions conducted over the course 
of February, March, and April 2006, the trial court entered an order on 
7 June 2006 that adjudicated Lucy and her siblings neglected juveniles 
and granted DSS custody of the juveniles. The adjudication was based 
on findings that the children’s biological father, from whom respondent 
was divorced, had twice been convicted of indecent liberties, once for 
conduct involving two of his sisters and once for conduct involving 
another juvenile family member; had engaged in inappropriate sexual 
contact with his oldest daughter; and posed a significant risk of further 
sexual abuse. The court further found that respondent was aware of the 
father’s convictions but did little to protect the children, did not believe 
the children were at risk, and refused to agree to prevent the father from 
further contact with Lucy. Respondent allowed the children to visit the 
paternal grandmother’s home despite a history of inappropriate sexual 
conduct in the family, left the children in the supervision of an individual 
who was involved in an active Child Protective Services (CPS) investi- 
gation, and lived with the children in an unsafe environment. With the 
father in prison, respondent made significant progress on her case plan 
by the time the matter came on for a review hearing on 27 June 2006, 
and the children had been returned to her care. In the order entered 
after the review hearing, the trial court returned custody of the children 
to respondent. 


Nine years later, on 3 November 2015, DSS filed a juvenile peti- 
tion alleging that nine-year-old Lucy, seven-year-old Ingrid, and their 
fifteen-year-old sister Sarah were neglected juveniles and obtained non- 
secure custody of the children. Following a hearing in February 2016, 
the trial court entered an order on 1 March 2016 that adjudicated the 


1. Pseudonyms are used to protect the identity of the juveniles, as well as their minor 
sibling mentioned in this opinion, and for ease of reading. 


2. Lucy was born in November 2005. Ingrid was born in December 2007. 
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children neglected juveniles based on the following findings: that re- 
spondent and the children were residing with an individual, Charles 
Fleming, who had previously been charged with felony indecent liberties 
with a child and convicted of assault on a child and had been separately 
convicted of misdemeanor contributing to the delinquency of a juvenile; 
that respondent refused to sign an agreement specifying there would 
be no unsupervised contact between Mr. Fleming and the children and 
continued to live with Mr. Fleming and leave the children in his care 
unsupervised; that respondent admitted to a social worker that Sarah 
had been sleeping in the same bed with Mr. Fleming; and that, despite 
the parties’ denials, evidence indicated a sexual relationship existed be- 
tween Sarah and Mr. Fleming. The trial court granted custody of the 
children to DSS. Respondent cooperated with services offered by DSS, 
and the matter came on for regular review and permanency-planning 
hearings until the trial court returned Lucy and Ingrid to respondent’s 
custody by order entered 22 May 2018. 


On 18 March 2019, DSS filed the most recent juvenile petition alleg- 
ing thirteen-year-old Lucy and eleven-year-old Ingrid were abused and 
neglected juveniles and obtained nonsecure custody of the children. 
The petition alleged that respondent’s boyfriend, Johnny Gortney, who 
was also a caretaker for the children, had inappropriately touched Ingrid 
“both over and under her clothes on her ‘boobs’ and genital area, using 
his hands and fingers[,]” on more than one occasion between August 
and December 2018; and he had inappropriately touched Lucy “over 
her clothes on her ‘boobs’ with his hand” on more than one occasion in 
November 2018. Following a hearing on 22 April 2019, the trial court en- 
tered an order on 23 May 2019 that adjudicated Lucy and Ingrid abused 
and neglected juveniles based on findings that were consistent with the 
allegations in the petition. The trial court ordered that DSS retain cus- 
tody of the children and that respondent comply with a case plan with 
requirements to complete an updated psychological evaluation, a par- 
enting assessment, a non-offending parenting program, individual coun- 
seling, and therapy with the children. The court allowed respondent 
weekly supervised visitation with the children but ordered Mr. Gortney 
not to have contact with the children. 


In an order entered on 29 August 2019 following a 29 July 2019 
permanency-planning hearing, the trial court set the primary permanent 
plan for the children as reunification and the secondary plan as adop- 
tion. The court’s findings indicated respondent was availing herself of 
services, but the court expressed concern that respondent had not prov- 
en capable of protecting the children from sexual abuse by members of 
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their household despite CPS’s long history of involvement with the fam- 
ily and the extensive services provided. The court specifically identified 
respondent’s failure to demonstrate that she could keep her children 
safe from risk as a barrier to reunification. 


Following the next permanency-planning hearing on 21 October 
2019, the trial court entered an order on 22 November 2019 that changed 
the primary permanent plan for the children to adoption with a concur- 
rent secondary plan of reunification and guardianship. The change in 
the permanent plan was based, in part, on the results of respondent’s 
psychological evaluation reassessment, which indicated “the combina- 
tion of [respondent’s] mental health and cognitive limitations result[ed] 
in her inability to effectively and safely parent and protect her children” 
and that “it [was] not likely that any service provided to [respondent] 
could significantly alter her inability to parent and protect her children.” 
The court further found the results were validated by its own history 
with and observation of respondent. Specifically, the court found a clear 
pattern had emerged, whereby the children were exposed to men with 
histories of committing sexual offenses and were sexually abused; then 
the children were removed from the home, respondent participated in 
services and demonstrated some improvement, and the children were 
returned to respondent's care for the cycle of abuse to be repeated. The 
court also found that respondent disbelieved the sexual abuse even oc- 
curred and believed the abusers over her children. 


On 27 November 2019, DSS filed a motion in the cause to terminate 
respondent's parental rights in Lucy and Ingrid on the grounds of neglect, 
willfully leaving the children in a placement outside the home for more 
than twelve months without a showing of reasonable progress, and de- 
pendency. See N.C.G.S. § 7B-1111(a)(1)-(2), (6) (2019). Respondent filed 
a reply denying that grounds existed to terminate her parental rights. A 
termination hearing began on 2 June 2020 and continued on 1, 14, and 
15 July 2020.° The trial court entered an order on 26 August 2020 that 
adjudicated the existence of all three grounds for termination alleged in 
the motion, concluded termination of respondent’s parental rights was 
in Lucy’s and Ingrid’s best interests, and terminated respondent’s paren- 
tal rights in both children. Respondent appeals. 


3. The matter was also before the trial court on 9 July 2020 for a hearing on a motion 
to quash a subpoena requiring the children to testify during the dispositional stage of the 
termination hearing. Only the motion was considered on 9 July 2020. 
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II. Analysis 


Respondent challenges the trial court’s adjudication of the exis- 
tence of grounds to terminate her parental rights pursuant to N.C.G.S. 
§ 7B-1111(a)(1), (2), and (6). 


“Our Juvenile Code provides for a two-step process for termina- 
tion of parental rights proceedings consisting of an adjudicatory stage 
and a dispositional stage.” In re Z.A.M., 374 N.C. 88, 94 (2020) (citing 
N.C.G.S. §§ 7B-1109, -1110 (2019)). “At the adjudicatory stage, the pe- 
titioner bears the burden of proving by ‘clear, cogent, and convincing 
evidence’ the existence of one or more grounds for termination under 
section 7B-1111(a) of the General Statutes.” In re A.U_D., 373 N.C. 3, 5-6 
(2019) (quoting N.C.G.S. § 7B-1109(f) (2017)). This Court reviews a trial 
court’s adjudication of grounds for termination “to determine whether 
the findings are supported by clear, cogent and convincing evidence and 
the findings support the conclusions of law.” In re Montgomery, 311 
N.C. 101, 111 (1984) (citing In re Moore, 306 N.C. 394, 404 (1982)). “A tri- 
al court’s finding of fact that is supported by clear, cogent, and convinc- 
ing evidence is deemed conclusive even if the record contains evidence 
that would support a contrary finding.” In re B.O.A., 372 N.C. 372, 379 
(2019). “Findings of fact not challenged by respondent are deemed sup- 
ported by competent evidence and are binding on appeal.” In re T.N.H., 
372 N.C. 403, 407 (2019) (citing Koufman v. Koufman, 330 N.C. 93, 97 
(1991)). “Moreover, we review only those findings necessary to support 
the trial court’s determination that grounds existed to terminate respon- 
dent’s parental rights.” Id. “The trial court’s conclusions of law are re- 
viewed de novo.” In re M.C., 374 N.C. 882, 886 (2020). 


A trial court may terminate parental rights if it concludes the par- 
ent has neglected the juvenile within the meaning of N.C.G.S. § 7B-101. 
N.C.G.S. § 7B-1111(a)(1). A neglected juvenile is statutorily defined, 
in pertinent part, as one “whose parent, guardian, custodian, or care- 
taker does not provide proper care, supervision, or discipline; . . . or 
who lives in an environment injurious to the juvenile’s welfare.” N.C.G.S. 
§ 7B-101(15) (2019). As we have recently explained: 


Termination of parental rights based upon this statu- 
tory ground requires a showing of neglect at the time 
of the termination hearing or, if the child has been 
separated from the parent for a long period of time, 
there must be a showing of a likelihood of future 
neglect by the parent. When determining whether 
such future neglect is likely, the district court must 
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consider evidence of changed circumstances occur- 
ring between the period of past neglect and the time 
of the termination hearing. 


In re R.L.D., 375 N.C. 838, 841 (2020) (cleaned up). 


In the instant case, the trial court issued findings detailing DSS’s long 
history of involvement with the family and Lucy’s and Ingrid’s prior ad- 
judications as neglected juveniles. The court also issued findings regard- 
ing the services offered to respondent throughout DSS’s involvement 
and respondent’s cooperation with those services. The court ultimately 
determined there was a substantial likelihood that the children would 
again be neglected if returned to respondent’s care based on findings 
that, despite her cooperation with services, respondent failed to take 
any responsibility for her role in the abuse and neglect of the children, 
continued to disbelieve the children were abused and neglected, and 
failed to demonstrate the ability to protect her children. 


Respondent does not contest that Lucy and Ingrid were previously 
adjudicated neglected juveniles. Instead, while acknowledging that “the 
[trial] court made many findings of fact that could, conceivably, bear 
on the likelihood of future neglect,” she nevertheless contends the trial 
court’s findings failed to establish there was current neglect or a likeli- 
hood of future neglect. 


To understand the robust factual basis for the trial court’s ruling on 
this ground, it is useful to review the findings relevant to its adjudication 
of neglect, which are as follows: 


5. On or about April 17, 2006, the minor child [Lucy] 
and her three older siblings were adjudicated 
neglected, based in part on the refusal of [respon- 
dent] to protect the children from contact with their 
biological father who was convicted in 1986 for tak- 
ing indecent liberties with two of his sisters, was 
convicted in 2006 of taking indecent liberties with 
his sixteen-year-old female relative and who had also 
engaged in inappropriate sexual contact with the 
couple’s oldest daughter. . . . 


6. On February 1, 2016, the minor children [Lucy] 
and [Ingrid], as well as their older sister [Sarah] were 
adjudicated neglected. This time the adjudication was 
based in part on [respondent] leaving her children in 
the care of Charles Fleming and allowing her then 
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sixteen-year-old daughter [Sarah] to sleep in the same 
bed with Mr. Fleming, who was an adult. After [DSS] 
warned [respondent] of their concerns related to Mr. 
Fleming's prior charge [of] Indecent Liberties with a 
Minor which resulted in a conviction of Assault on 
a Child under 12, [respondent] refused to sign a safety 
plan prohibiting Mr. Fleming’s unsupervised contact 
with her children, and she continued to leave the chil- 
dren in his care. 


7. On April 22, 2019, [Lucy] and [Ingrid] were adjudi- 
cated abused and neglected and once again placed in 
the custody of [DSS], after their mother’s boyfriend 
Johnny Gortney touched [Ingrid] on more than one 
occasion on her “boobs” and genital area and touched 
[Lucy] on her “boobs.” .. . 


9. Over the course of the family’s involvement with 
[DSS], [respondent] has been offered a variety of 
services to improve her parenting skills and assist 
her in developing an ability to protect her children 
from abuse and neglect. While the children were in 
foster care during 2006, these services included but 
were not limited to completion of the Nonoffending 
Parents’ Group (education and therapy group for par- 
ents of children who have been abused), individual 
therapy, and GED classes. After the children were 
removed in 2015, these services included psychologi- 
cal evaluation, Darkness to Light (education program 
related to the prevention of child sexual abuse), indi- 
vidual therapy, one-on-one parenting instruction, and 
in-home family therapy. Since the children’s most 
recent removal, these services have included but are 
not limited to updated psychological evaluation, indi- 
vidual therapy, one-on-one review of Nonoffending 
Parents Group materials. 


10. Each time that the children have been in foster 
care, [respondent] has been cooperative with ser- 
vices offered by [DSS]. 
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11. Dr. Jennifer Cappelletty, clinical psychologist, has 
evaluated [respondent] on three occasions, May 16, 
2016, November 10, 2017 and September 29, 2019. 


12. During the first evaluation on May 16, 2016, 
[respondent] reported to the psychologist that she 
did not believe that her late husband had committed 
the sexual offenses that resulted in his felony convic- 
tions and incarceration, reporting that he only con- 
fessed so that she wouldn’t lose all of her children. 
When questioned about whether she believed that 
her husband had abused her daughter, as adjudicated 
by the [c]ourt, she stated she did not know because 
she did not see it. Such statements are consistent 
with [respondent’s] statements during her testimony 
during these proceedings. 


13. [Respondent] has a full[-]scale IQ of approxi- 
mately 63, placing her in the extremely low range for 
intellectual abilities. As a result, [respondent] has an 
extremely limited general fund of knowledge, poor 
abstract reasoning skills, and an elementary vocabu- 
lary. She tends to think in very concrete terms, such 
that once she is taught something, she may be able 
to repeat the skill or phrases[ ] but has difficulty... 
apply[ing] her learning to new circumstances and 
decisions. She has been diagnosed with Intellectual 
Disability, Mild. 


14. Psychological testing with [respondent] was 
limited by her cognitive difficulties; however, Dr. 
Cappelletty noted dependent personality characteris- 
tics, such that [respondent] has a pervasive need to 
be taken care of, she is dependent on others when 
making decisions, and she tends to go from one rela- 
tionship to another. Dr. Cappelletty testified and the 
[c]ourt finds that [respondent’s] cognitive limitations 
coupled with her dependent personality tends to 
hinder her judgment when making decisions about 
her relationships and how those relationships may 
impact her children. 


15. When [respondent] is confronted with facts that 
contradict her beliefs, such as her beliefs about her 
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husband's, Mr. Fleming’s or Mr. Gortney’s threat to her 
children, she tends to become defensive and to reject 
evidence of such a threat. Her typical stance on any 
of these issues tends to be that she does not believe 
any abuse occurred (or she doesn’t know) because 
she did not see it. She accepts only minimal responsi- 
bility for the repeated removals of her children from 
her care. Such reactions, observed by Dr. Cappelletty 
during all three of her evaluations, are consistent 
with the behaviors and statements observed by this 
[cJourt during these proceedings. 


16. Intellectual limitation, such as that exhibited 
by [respondent] is highly unlikely to change, and 
this limitation is further complicated by [respon- 
dent’s] dependent personality structure, which is 
also unlikely to change without long-term treatment. 
[Respondent] would have difficulty benefitting from 
such treatment due to her cognitive limitations. 


17. Over the course of the [c]ourt’s involvement with 
the family, [respondent] has learned to articulate 
some basic concrete tasks of parenting, such as the 
need to provide increased supervision for her chil- 
dren, the need to supervise their access to phones 
and social media, and the need to behave as a parent 
rather than a friend to her children. However, based 
on her intellectual limitations, [respondent] remains 
unable to apply those concepts to new scenarios that 
might arise during parenting. [Respondent] lacks the 
ability to extrapolate things she may have learned to 
situations that had not yet presented themselves in 
caring for her children. In short, while [respondent] 
had gained some new concepts, her ability to exer- 
cise judgment had not improved. 


18. During her third evaluation by Dr. Cappelletty 
in September 2019, and during her testimony in this 
[cJourt, [respondent] was reluctant to acknowl- 
edge that her children were abused by Mr. Gortney. 
She repeatedly stated that she simply did not know 
what happened because she had not seen it. She was 
unwilling to believe what her children stated about 
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the abuse and she did not demonstrate a desire to 
understand what her children had gone through. 


19. During her evaluations and during these pro- 
ceedings, [respondent] has not acknowledged any 
personal responsibility for her children’s placement 
in foster care. She continues to blame her family 
for calling in CPS reports, to blame [DSS] for Mr. 
Gortney being in her home, and even to blame her 
own children. 


20. Upon learning of [Lucy's] and [Ingrid’s] state- 
ments that Mr. Gortney had acted in sexually inappro- 
priate ways toward them, [respondent] did contact 
[DSS]. After the children’s most recent removal, 
[respondent] did report when one of the children 
had an unauthorized phone. Thus, [respondent] has 
perhaps learned how to react to the sexual abuse of 
her children; however, there is no evidence that she 
has learned sufficient skills to proactively protect her 
children from harm. 


21. [Respondent] has demonstrated a long-term pat- 
tern of difficulty believing that her children have been 
abused. She has expressed disbelief that her oldest 
daughter was abused by her father. She has repeat- 
edly stated her disbelief that her now deceased hus- 
band abused anyone, despite his own admission of 
guilt and his convictions for abusing multiple indi- 
viduals. When [Lucy] and [Ingrid] were interviewed 
following the abuse by Mr. Gortney, [respondent] 
refused to hear the results of those interviews. She 
has demonstrated a long-term pattern of denial and 
of failure to believe her own children over the men 
that abuse them. 


22. Given their history of abuse, [Lucy] and [Ingrid] 
are likely to display sexualized behaviors and to 
require an even greater level of parental competence, 
vigilance, and skill. [Respondent] is likely unable to 
provide the level of care and supervision her chil- 
dren need. 


23.... During the time that [Lucy] and [Ingrid] resided 
with [respondent] and [Mr.] Gortney, [their older 
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sister Sarah] visited the home. [Sarah] had concerns 
about Mr. Gortney because he smacked her on the 
butt and because [Lucy] and [Ingrid] told her that he 
had touched them. [Sarah] reported her concerns to 
[respondent] who told her that she didn’t believe her. 


24. In or about March 2020, [Sarah] met [respondent] 
for dinner at Denny’s in Lincolnton, and [Mr.] Gortney 
was present with [respondent]. [Respondent’s] con- 
tinued association with Mr. Gortney, including having 
him at a dinner where her daughter [Sarah], who has 
previously expressed concerns about him, is indica- 
tive of her failure to place the needs of her children 
above her own or to demonstrate an ability and will- 
ingness to protect [t]he children. 


25. Despite her cooperation with services over a 
period of years, [respondent] has failed to take 
responsibility for her role in the abuse and neglect 
of her children. She has failed to demonstrate the 
ability to believe her children and to protect them 
from maltreatment. 


27. There is a significant likelihood that the minor chil- 
dren would again be abused or neglected if returned 
to the care of their mother. 


The only finding respondent specifically challenges as not supported 
by any evidence is finding of fact seventeen. Respondent contends the 
portions of finding of fact seventeen providing that she lacks the ability 
to extrapolate and apply recently acquired skills to circumstances that 
arise in parenting the children is not supported by the evidence and is 
contradicted by finding of fact twenty. We agree. The trial court found 
in finding of fact twenty that “[u]pon learning of [Lucy’s] and [Ingrid’s] 
statements that Mr. Gortney had acted in sexually inappropriate ways 
toward them, [respondent] did contact [DSS,]” and “[a]fter the children’s 
most recent removal, [respondent] did report when one of the children 
had an unauthorized phone.” Thus, finding of fact twenty showed that 
respondent applied learned parenting concepts on at least two occa- 
sions. Accordingly, we disregard the challenged portions of finding of 
fact seventeen to the extent the finding implies respondent was unable 
to apply anything she learned through her participation in services. 
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See In re J.M., 373 N.C. 352, 358 (2020) (disregarding factual findings not 
supported by the record). 


Although respondent does not otherwise challenge the trial court’s 
findings as unsupported by evidence, respondent does argue the trial 
court’s findings concerning the impact of her cognitive limitations and 
dependent personality on her understanding of the causes and preven- 
tion of sexual abuse and her ability to keep Lucy and Ingrid safe are 
based on speculation and run counter to other evidence of her positive 
changes adduced at the termination hearing. She specifically identifies 
findings of fact fourteen, sixteen, seventeen, twenty, and twenty-two 
as speculative and counter to other evidence. Respondent’s argument 
essentially asks this Court to reweigh the evidence and place greater 
weight on her own testimony and the testimony of her therapist regard- 
ing her progress in addressing her parenting issues. 


It is the trial court’s duty, however, to consider the evidence and 
pass upon the credibility of the witnesses, see In re T.N.H., 372 N.C. at 
411 (citing In re D.L.W., 368 N.C. 835, 843 (2016)), and this Court will 
not reweigh the evidence. Here, the trial court’s findings concerning the 
impediment that respondent’s cognitive limitations and dependent per- 
sonality posed to her in making significant parenting changes in order 
to protect Lucy and Ingrid from further harm are supported by the testi- 
mony of Dr. Cappelletty, who evaluated respondent three times between 
2016 and 2019 with the specific purpose of assessing her capacity to 
parent and protect her children. Dr. Cappelletty testified as an expert 
in clinical psychology about her conclusions from each assessment, in- 
cluding the impact of respondent’s cognitive limitations and dependent 
personality, and the combination of the two, on her ability to learn and 
implement positive parenting behaviors. Dr. Cappelletty continued to 
express concern about respondent's ability to protect the children as of 
the termination hearing, testifying that while she believed respondent 
was better equipped to respond to abuse of the children after the fact, 
there was no indication that respondent was prepared to proactively 
prevent the children from being abused in the first place. She concluded 
there had been no significant change since she became involved in re- 
spondent’s case, and the pattern of neglect was likely to continue. The 
challenged findings reflect Dr. Cappelletty’s testimony; are supported by 
clear, cogent, and convincing evidence; and are binding on appeal. See 
In re B.O.A., 372 N.C. at 379. 


Additionally, we note that while any determination of a likelihood of 
future neglect is inevitably predictive in nature, the trial court’s findings 
were not based on pure speculation. Not only are the findings supported 
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by Dr. Cappelletty’s testimony, but the findings were also validated by 
the pattern of past neglect of the children due, in part, to respondent’s 
repeated failure to comprehend and protect the children from the risks 
of harm to which she exposed them, despite her cooperation with ser- 
vices intended to address her parenting deficiencies. 


Respondent also asserts challenges to the trial court’s findings con- 
cerning her doubts or disbelief that her children have been abused in 
findings of fact twelve, fifteen, eighteen, twenty-one, and twenty-three; 
her continued association with Mr. Gortney as recent as March 2020, 
which the court found “indicative of her failure to place the needs of her 
children above her own or to demonstrate an ability and willingness to 
protect [t]he children” in finding of fact twenty-four; and her refusal 
to acknowledge her role in and accept responsibility for the adjudica- 
tions of neglect in findings of fact nineteen and twenty-five. Again, re- 
spondent does not argue the findings are not supported by evidence. She 
instead attempts to rationalize her beliefs and behaviors. She asserts 
that she had reasons to doubt the allegations of sexual abuse; that she 
disputed the portion of Sarah’s testimony from the termination hear- 
ing that respondent brought Mr. Gortney to dinner in early 2020 and 
denied that it ever happened, yet respondent claimed even if she did 
have dinner with Mr. Gortney that it did not violate the court order that 
he not have contact with Lucy or Ingrid; that DSS and the court were 
to blame for her relationship with Mr. Gortney and the most recent ad- 
judication of neglect; and that her denial of responsibility was fair and 
reasonable because the questions presented to her at the termination 
hearing were confusing, and the record does not indicate the sexual 
abuse of her children was the result of anything she did or did not do. 


Respondent’s assertions here tend to confirm the trial court’s find- 
ings that she continues to doubt that Lucy and Ingrid were abused and 
fails to accept any responsibility. However, for purposes of our review 
of the challenged findings, it is sufficient that the findings are supported 
by Dr. Cappelletty’s testimony, Sarah’s testimony, and respondent’s own 
testimony at the termination hearing, as well as the record evidence. The 
findings are therefore binding on appeal. See In re B.0.A., 372 N.C. at 379. 


Upon review of the relevant findings, we believe the findings show 
a pattern of neglect that is likely to be repeated if Lucy and Ingrid are 
returned to respondent’s care. Specifically, the undisputed findings de- 
tail three prior adjudications of neglect that resulted from respondent’s 
exposure of the children to men with histories of child sexual abuse and 
her failure to protect the children in their own home, with the second 
and third adjudications occurring after respondent began cooperating 
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with services to address parenting concerns. The findings and evidence 
also show that respondent’s cognitive limitations and dependent person- 
ality continue to be a concern related to her ability to appropriately su- 
pervise the children and protect them from future abuse. Furthermore, 
respondent continues to express doubt that the children were abused 
and fails to acknowledge her own role in their neglect. The combination 
of these findings supports the trial court’s determination that there is a 
substantial likelihood of future neglect if Lucy and Ingrid are returned 
to respondent’s care. In turn, the past adjudications of neglect coupled 
with the determination that there was a likelihood of future neglect sup- 
port the trial court’s adjudication of the existence of grounds for termi- 
nation pursuant to N.C.G.S. § 7B-1111(a)(1). 


Because “an adjudication of any single ground in N.C.G.S. § 7B-1111(a) 
is sufficient to support a termination of parental rights[,]” In re E.H.P, 
372 N.C. 388, 395 (2019), we need not address respondent’s arguments as 
to grounds for termination pursuant to N.C.G.S. § 7B-1111(a)(2) and (6). 
Furthermore, because respondent has not challenged the trial court’s 
determination that termination of her parental rights was in Lucy’s and 
Ingrid’s best interests, we affirm the termination order. 


AFFIRMED. 


IN THE MATTER OF M.R.F. 


No. 83A21 
Filed 24 September 2021 


Termination of Parental Rights—standard of proof—clear, 
cogent, and convincing evidence—not stated in open court or 
in written findings—insufficient evidence to support grounds 

The order terminating a father’s parental rights to his child was 
reversed where the trial court did not state the standard of proof 
(clear, cogent, and convincing) either in open court or in its written 
findings, as required by N.C.G.S. § 7B-1109, and where insufficient 
evidence was presented to support the alleged grounds of failure to 
make reasonable progress (there was no evidence that the child had 
been in a court-ordered placement for at least twelve months prior 
to the termination petition being filed), failure to pay support (there 
was no evidence that the child’s mother had been awarded custody 
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or that the father was required by decree or custody agreement to 
pay support), or failure to legitimate (there was no evidence that the 
child was born out of wedlock). Where petitioner (the child’s mater- 
nal grandmother) did not allege neglect or abandonment or seek a 
ruling on those grounds, her arguments pertaining to them were not 
properly considered on appeal. 


Appeal pursuant to N.C.G.S. § 7B-1001(a1)(1) from an order entered on 
3 November 2020 by Judge Mack Brittain in District Court, Transylvania 
County. This matter was calendared for argument in the Supreme Court 
on 19 August 2021 but determined on the record and briefs without 
oral argument pursuant to Rule 30(f) of the North Carolina Rules of 
Appellate Procedure. 


Donald H. Barton for petitioner-appellee. 
No brief for appellee Guardian ad Litem. 
Anné C. Wright for respondent-appellant father. 


MORGAN, Justice. 


Respondent-father appeals from the trial court’s order terminating 
his parental rights to “Margot,”! a minor child born in May 2014. The 
order also terminated the parental rights of Margot’s mother, but she 
is not a party to this appeal. We reverse the trial court’s order as to 
respondent-father. 


I. Factual and Procedural Background 


Petitioner is Margot’s maternal grandmother. On 30 October 2019, 
petitioner filed a petition to terminate the parental rights of both of 
Margot’s parents. As the statutory grounds for termination, petitioner 
alleged the following: respondents willfully left Margot in a placement 
outside the home for more than twelve months without making reason- 
able progress to correct the conditions leading to Margot’s removal, see 
N.C.G.S. § 7B-1111(a)(2) (2019); respondents “willfully failed without 
justification to pay for the care, support and education of the minor 
child in violation of N.C.G.S. [§] 7B-1111(a)(4)”; and respondent-father 
“has not undertaken any of those actions required of him” to legitimate 
the child under N.C.G.S. § 7B-1111(a)(5). Respondent-father was served 


1. We use a pseudonym to protect the juvenile’s identity and for ease of reading. 
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with the petition and with an alias and pluries summons on 31 January 
2020. On 19 February 2020, respondent-father filed a verified answer de- 
nying many of the allegations in the petition. 


The trial court held a hearing on the petition on 14 October 2020. 
Petitioner testified and introduced a copy of Margot’s birth certificate. 
Respondent-father did not call any witnesses at the hearing but present- 
ed federal court records reflecting his incarceration in federal prison. 


In its “Order Terminating Parental Rights” entered on 3 November 
2020, the trial court concluded that grounds existed to terminate 
respondent-father’s parental rights pursuant to N.C.G.S. § 7B-1111(a)(2), 
(4), and (5). The trial court further concluded that it was in Margot’s 
best interests that respondent-father’s parental rights be terminated. See 
N.C.G.S. § 7B-1110(a) (2019). Respondent-father filed timely notice of 
appeal from the termination of parental rights order. 


II. Arguments on Appeal 


On appeal, respondent-father contends that the trial court erred 
by failing to state the standard of proof that it applied in finding the 
facts to support the trial court’s adjudication of grounds for terminat- 
ing respondent-father’s parental rights under N.C.G.S. § 7B-1111(a)(2), 
(4)-(5). See N.C.G.S. § 7B-1109(f) (2019) (“[AJll findings of fact shall be 
based on clear, cogent, and convincing evidence.”). He further claims 
that petitioner’s evidence and the trial court’s findings of fact are insuf- 
ficient to establish any of the three adjudicated grounds for termination. 
We agree with respondent-father’s assertions on all points and reverse 
the termination of parental rights order. 


2. The trial court announced at the hearing that it was “not going to find the third 
ground as to [respondent-father] regarding legitimization, since [respondent-father] 
is listed on the birth certificate.” In its order, however, the trial court concluded that 
grounds existed to terminate the parental rights of respondent-father pursuant to N.C.G.S. 
§ 7B-1111(a)(5). Generally, where a trial court’s ruling rendered in open court is incon- 
sistent with its written order, the written order controls. See generally In re A.U.D., 373 
N.C. 3, 9-10 (2019) (“[A] trial court’s oral findings are subject to change before the final 
written order is entered.”). 

In their briefs, the parties agree that the trial court found that petitioner had failed 
to prove grounds for terminating respondent-father’s parental rights under N.C.G.S. 
§ 7B-1111(a)(5). However, respondent-father also challenges the adjudication under 
N.C.G.S. § 7B-1111(a)(5) included in the written order as unsupported by the trial court’s 
findings of fact or petitioner’s evidence. In viewing the written order as controlling, we 
review respondent-father’s argument contesting the trial court’s adjudication under 
N.C.G.S. § 7B-1111(a)(5). 
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A proceeding for the termination of parental rights consists of 


two stages, beginning with an adjudicatory deter- 
mination. At the adjudicatory stage, the petitioner 
bears the burden of proving by clear, cogent, and 
convincing evidence the existence of one or more 
grounds for termination under section 7B-1111(a) of 
the General Statutes. If a trial court finds one or more 
grounds to terminate parental rights under N.C.G.S. 
§ 7B-1111(a), it then proceeds to the dispositional 
stage at which it determines whether terminating the 
parent’s rights is in the juvenile’s best interest. 


In ve K.C.T,, 375 N.C. 592, 595 (2020) (extraneity omitted). 


Respondent-father confines his appeal to the trial court’s ruling 
on adjudication. “We review a [trial] court’s adjudication ‘to determine 
whether the findings are supported by clear, cogent and convincing ev- 
idence and the findings support the conclusions of law.’ ” In re N.P, 
374 N.C. 61, 62-63 (2020) (quoting In re Montgomery, 311 N.C. 101, 111 
(1984)). “[T]he issue of whether a trial court’s adjudicatory findings of 
fact support its conclusion of law that grounds existed to terminate 
parental rights pursuant to N.C.G.S. § 7B-1111(a)” is reviewed de novo 
by the appellate court. In re T.M.L., 377 N.C. 369, 2021-NCSC-55, 15. 
“Under a de novo review, the court considers the matter anew and freely 
substitutes its own judgment for that of the [trial court].” Jd. (alteration 
in original) (quoting In re C_V.D.C., 3874 N.C. 525, 530 (2020)). 


A. Standard of Proof 


As respondent-father notes, “[t]he trial court’s order fails to iden- 
tify” the standard of proof under which the trial court made adjudica- 
tory findings of fact. He contends that the trial court’s order “must be 
vacated” as a result of this omission. 


Section 7B-1109 establishes the requirements of an adjudicatory 
hearing in a termination of parental rights proceeding and provides that 
“(t]he burden in such proceedings shall be upon the petitioner or mov- 
ant and all findings of fact shall be based on clear, cogent, and convinc- 
ing evidence.” N.C.G.S. § 7B-1109(f). Although subsection 7B-1109(f) 
“merely specifies a particular standard of proof in termination-of- 
parental-rights proceedings,” In re B.L.H., 376 N.C. 118, 123 (2020), this 
Court has held that the statute “implicitly requires a trial court to an- 
nounce the standard of proof which they are applying on the record in 
a termination-of-parental-rights hearing. To hold otherwise would make 
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the provision effectively unenforceable and would defeat the purposes 
of the statutory scheme,” id. at 126; see also N.C.G.S. § 7B-1109(e) (re- 
quiring trial court to “take evidence, find the facts, and... adjudicate 
the existence or nonexistence of any of the circumstances set forth in 
G.S. 7B-1111 which authorize the termination of parental rights of the 
respondent” (emphasis added)). 


Contrary to respondent-father’s argument on appeal, “the trial court 
satisfies the announcement requirement of N.C.G.S. § 7B-1109(f) so long 
as it announces the ‘clear, cogent, and convincing’ standard of proof 
either in making findings of fact in the written termination order or in 
making such findings in open court.” In re B.L.H., 376 N.C. at 126 (“This 
rule ensures our appellate courts can determine whether the correct 
standard of proof was applied from the record on appeal without an un- 
due formalism not reflected in the statutory language.”). In the present 
case, however, the trial court failed to announce the standard of proof 
for its adjudicatory findings either in open court or in its written order. 
Therefore, the trial court failed to comply with the statutory mandate. 


Petitioner concedes that the trial court failed to articulate the ap- 
plicable standard of proof but insists that “there was overwhelming evi- 
dence leading to the entitlement of [petitioner] to an order terminating 
parental rights and that the evidence obviously met the clear and con- 
vincing standard.” Petitioner argues that a remand of this case to the 
trial court merely to have the tribunal announce the “clear, cogent, and 
convincing” evidentiary standard of N.C.G.S. § 7B-1109(f) will have no 
effect on the ultimate outcome of the case. As elucidated at length here- 
after, we are not persuaded by petitioner’s argument. 


When the record reflects that “there was competent evidence before 
the trial court to support a finding that any of the [adjudicated] statutory 
grounds existed for termination of parental rights[,]” the appropriate 
remedy for the trial court’s noncompliance with N.C.G.S. § 7B-1109(f) is 
to vacate the trial court’s order and to remand the case for the entry of 
new findings of fact and conclusions of law based on the clear, cogent, 
and convincing evidence standard. In re Church, 136 N.C. App. 654, 658 
(2000) (“[T]he case must be remanded for the trial court to determine 
whether the evidence satisfies the required standard of proof... .”). A 
review of the record in the instant case, however, shows that petitioner 
failed to adduce sufficient evidence to sustain any of the alleged grounds 
for terminating respondent-father’s parental rights. In light of not only 
the failure of the trial court to announce the standard of proof which 
it was applying to its findings of fact but also due to petitioner's fail- 
ure to present sufficient evidence to support any of the alleged grounds 
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for the termination of the parental rights of respondent-father, we are 
compelled to simply, without remand, reverse the trial court’s order. 
See Arnold v. Ray Charles Enters., Inc., 264 N.C. 92, 99 (1965) (“To re- 
mand this case for further findings, however, when defendants, the par- 
ties upon whom rests the burden of proof here, have failed to offer any 
evidence bearing upon the point, would be futile.”); Cnty. of Durham 
v. Hodges, 257 N.C. App. 288, 298 (2018) (“Since there is no evidence to 
support the required findings of fact, we need not remand for additional 
findings of fact. Instead, we reverse ... .”). 


B. Adjudication under N.C.G.S. § 7B-1111(a)(2) 


Respondent-father argues that the trial court erred in adjudicat- 
ing grounds for terminating his parental rights pursuant to N.C.G.S. 
§ 7B-1111(a)(2). He asserts that the trial court’s adjudication lacks “in- 
dispensable supporting findings of fact.” Respondent-father further 
contends that crucial findings of fact entered by the trial court are un- 
supported by the evidence. 


An adjudication under N.C.G.S. § 7B-1111(a)(2) 


requires the trial court to perform a two-step analysis 
where it must determine by clear, cogent, and con- 
vincing evidence whether (1) a child has been will- 
fully left by the parent in foster care or placement 
outside the home for over twelve months, and (2) the 
parent has not made reasonable progress under 
the circumstances to correct the conditions which 
led to the removal of the child. Under the first step, 
the twelve-month period begins when a child is left in 
foster care or placement outside the home pursuant 
to a court order, and ends when the motion or peti- 
tion for termination of parental rights is filed. Where 
the twelve-month threshold does not expire before the 
motion or petition is filed, a termination on the basis 
of N.C.G.S. § 7B-1111(a)(2) cannot be sustained. 


In re K.H., 375 N.C. 610, 613 (2020) (extraneity omitted). 


Respondent-father asserts that petitioner’s evidence and the trial 
court’s findings of fact fail to establish that Margot had been left in a 
placement outside the home pursuant to a court order for at least twelve 
months at the time petitioner filed her petition on 30 October 2019. We 
agree. The only evidence presented at the hearing on this issue was 
petitioner’s testimony that Margot was six years old at the time of the 
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hearing, that Margot had lived with petitioner “since she was [thirteen] 
days old[,]” and that Margot was the subject of “DSS proceedings” which 
resulted in petitioner being granted guardianship of the child after “a 
hearing.” As respondent-father observes, the trial court received “no evi- 
dence .. . as to whether Margot was living with the petitioner pursuant 
to a court order prior to the entry of the guardianship order and no evi- 
dence . . . as to when the guardianship order was entered.” The record 
is silent on the question of when Margot’s “placement outside the home 
pursuant to a court order” commenced. See In re K.H., 375 N.C. at 613 
(emphasis added). 


Respondent-father specifically challenges, for lack of evidence in 
the record, the following finding of fact entered by the trial court: “That 
since the child’s birth Petitioner has had custody of the minor child by 
custody placement through Transylvania County D.S.S.” We agree with 
respondent-father that there is no evidence to support this finding with 
regard to the date of Margot’s “custody placement through Transylvania 
County D.S.S.” Moreover, this finding makes no reference to a court or- 
der or to a date on which such a court order was entered. 


We hold that the evidence and the trial court’s findings of fact fail to 
establish an essential fact required for an adjudication under N.C.G.S. 
§ 7B-1111(a)(2); namely, that Margot had been in a court-ordered place- 
ment outside the home for at least twelve months at the time the petition 
to terminate respondent-father’s parental rights was filed. Therefore, 
the trial court’s adjudication of this ground “cannot be sustained.” 
In re K.H., 375 N.C. at 613 (quoting In re J.G.B., 177 N.C. App. 375, 
383 (2006)). 


Respondent-father also submits additional bases for disputing the 
trial court’s adjudication under N.C.G.S. § 7B-1111(a)(2). Citing his con- 
finement in federal prison, respondent-father claims that the evidence 
does not support the trial court’s findings that he “willfully” left Margot in 
petitioner's care for more than twelve months and that he “at all relevant 
times... had the ability to be involved in [Margot’s] care and upbringing” 
but “willfully failed to do so.” Respondent-father also submits that the 
trial court heard no evidence and made no findings regarding the “con- 
ditions which led to the removal of [Margot]” from respondent-father’s 
care or the reasonableness of his “progress under the circumstances” in 
correcting those conditions. See N.C.G.S. § 7B-1111(a)(2). 


We do not need to address these issues. Cf. In re T.N.H., 372 N.C. 
403, 407 (2019) (“[W]e review only those findings necessary to support 
the trial court’s determination that grounds existed to terminate respon- 
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dent’s parental rights.”). For purposes of our review, we have deter- 
mined that petitioner failed to show that Margot resided in a placement 
outside the home pursuant to a court order for at least twelve months at 
the time the petition in this case was filed. See In re K.H., 375 N.C. at 616 
(reversing order adjudicating grounds for termination under N.C.G.S. 
§ 7B-1111(a)(2)); accord In re A.C_LF,, 176 N.C. App. 520, 529 (2006). 


C. Adjudication under N.C.G.S. § 7B-1111(a)(4) 


Respondent-father next claims that the trial court erred by termi- 
nating his parental rights pursuant to N.C.G.S. § 7B-1111(a)(4), which 
allows for termination when 


[o]ne parent has been awarded custody of the juve- 
nile by judicial decree or has custody by agreement 
of the parents, and the other parent whose parental 
rights are sought to be terminated has for a period of 
one year or more next preceding the filing of the peti- 
tion or motion willfully failed without justification to 
pay for the care, support, and education of the juve- 
nile, as required by the decree or custody agreement. 


N.C.G.S. § 7B-1111(a)(4). As petitioner is Margot’s grandmother and 
hence not Margot’s parent, respondent-father argues that this statutory 
provision is “inapplicable to the instant case.” He further posits that 
“[t]here was no evidence presented or findings of fact made regarding 
the existence of an order requiring [him] to pay child support.” Finally, 
respondent-father contends that the evidence does not support the 
trial court’s findings that respondent-father had the ability to pay child 
support “at all relevant times” and that he willfully failed to do so. In 
response, petitioner merely offers a conclusory statement, with no elab- 
oration, that respondent-father’s “parental rights could be terminated 
under N.C.G.S. § 7B-1111({a])(4) as there was substantial competent 
evidence to support such a finding.” Petitioner’s stance on this issue is 
without merit. 


Petitioner testified at the termination of parental rights hearing that 
she is Margot’s maternal grandmother and not Margot’s parent. Petitioner 
represented that she had been granted guardianship of Margot and that 
the mother has no meaningful relationship with the child. There is no 
evidence in the record that the mother was “awarded custody of the 
juvenile by judicial decree or has custody by agreement of the parents” 
or that respondent-father was “required by the decree or custody agree- 
ment” to pay for Margot’s “care, support, and education,” as required 
for an adjudication under N.C.G.S. § 7B-1111(a)(4). Consistent with this 


bo 


646 IN THE SUPREME COURT 


IN RE M.R.F. 
[378 N.C. 638, 2021-NCSC-111] 


dearth of any custodial determination is the lack of any findings by the 
trial court on such matters. “Accordingly, we hold the trial court erred in 
concluding this ground existed to terminate respondent[-father]’s paren- 
tal rights.” In re D.T.L., 219 N.C. App. 219, 221 (2012). 


D. Adjudication under N.C.G.S. § 7B-1111(a)(5) 


Respondent-father also contends that petitioner’s evidence and the 
trial court’s findings of fact do not support the trial court’s adjudication 
under N.C.G.S. § 7B-1111(a)(5). This provision authorizes the termina- 
tion of parental rights when 


[t]he father of a juvenile born out of wedlock has not, 
prior to the filing of a petition or motion to terminate 
parental rights, done any of the following: 


a. Filed an affidavit of paternity in a central reg- 
istry maintained by the Department of Health 
and Human Services. The petitioner or movant 
shall inquire of the Department of Health and 
Human Services as to whether such an affidavit 
has been so filed and the Department’s certified 
reply shall be submitted to and considered by 
the court. 


b. Legitimated the juvenile pursuant to provi- 
sions of G.S. 49-10, G.S. 49-12.1, or filed a peti- 
tion for this specific purpose. 


c. Legitimated the juvenile by marriage to the 
mother of the juvenile. 


d. Provided substantial financial support or 
consistent care with respect to the juvenile 
and mother. 


e. Established paternity through G.S. 49-14, 
110-132, 130A-101, 180A-118, or other judicial 
proceeding. 


N.C.G.S. § 7B-1111(a)(5). To support a determination that the ground for 
termination of parental rights as provided in N.C.G.S. § 7B-1111(a)(5) 
exists, the trial court must make findings of fact indicating that the peti- 
tioner has met her burden of proving that the juvenile was born out-of- 
wedlock and that the putative father has failed to take any of the actions 
enumerated in the subsections of N.C.G.S. § 7B-1111(a)(5). See, e.g., In 
re L.S., 262 N.C. App. 565, 568 (2018). 
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Neither the record nor the trial court’s findings of fact demon- 
strate any basis for terminating respondent-father’s parental rights 
pursuant to N.C.G.S. § 7B-1111(a)(5). There is no evidence or finding 
that Margot was born out of wedlock. See N.C.G.S. § 7B-1111(a)(5); 
In re L.S., 262 N.C. App. at 568. Respondent-father is identified as 
Margot’s father on her birth certificate, and the child bears his sur- 
name. Furthermore, petitioner 


adduced no evidence to support a finding . . . that, 
at the time its petition was filed on [30 October 
2019], Respondent-Father had not filed an affidavit 
of paternity in a central registry maintained by the 
Department of Health and Human Services; legiti- 
mated or filed a petition to legitimate the children 
pursuant to N.C.[G.S.] §§ 49-10, -12.1; legitimated the 
children by marriage to the mother; or established 
paternity through a judicial proceeding. 


Id. at 568-69. “We hold, therefore, that petitioner failed to meet its 
burden of proof and the trial court committed prejudicial error in con- 
cluding grounds existed for terminating respondent[-father]’s parental 
rights.” In re I.S., 170 N.C. App. at 88. 


E. Additional Grounds for Termination 


In her brief to this Court, petitioner asserts that “[t]he action and/ 
or inactions of the parents appear to constitute neglect of the child.” 
See N.C.G.S. § 7B-1111(a)(1) (authorizing termination of parental rights 
when “[t]he parent has abused or neglected the juvenile”). “It would 
also appear,” petitioner contends, “that grounds exist under N.C.G.S. 
§ 7B-1111([a])(7) as to abandonment of the child.” However, the trial 
court’s order makes no reference to respondent-father’s neglect or 
abandonment of Margot or to the statutory provisions found in N.C.G.S. 
§ 7B-1111(a)(1) and (7). Since the trial court did not address either 
of these grounds in its order and since petitioner did not allege these 
grounds at the trial court level, this Court is not empowered to evalu- 
ate the existence of the grounds of neglect or willful abandonment here 
in the first instance. 


To the extent that petitioner proffers N.C.G.S. § 7B-1111(a)(1) or 
(7) as alternative bases for upholding the trial court’s termination of 
respondent-father’s parental rights, her argument is not properly be- 
fore this Court. In her petition filed on 30 October 2019, petitioner did 
not raise neglect or willful abandonment as grounds for terminating 
respondent-father’s rights. See generally In re B.L.H., 190 N.C. App. 142, 
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147 (“[W]here a respondent lacks notice of a possible ground for termi- 
nation, it is error for the trial court to conclude such a ground exists.”), 
aff'd per curiam, 362 N.C. 674 (2008). Nor did petitioner ask the trial 
court to adjudicate either of these statutory grounds for termination at 
the hearing on 14 October 2020 or obtain a ruling from the court as to 
either ground. See N.C. R. App. P. 10(a)(1), (c). 


III. Conclusion 


The trial court failed to state, in oral or written form, the standard 
of proof which it utilized in rendering its adjudicatory findings of fact. 
However, the evidence in the record of this case is insufficient to sup- 
port findings which are necessary to establish any of the statutory 
grounds for termination which were alleged by petitioner and found by 
the trial court. Accordingly, there is not a sufficient foundation upon 
which the trial court could expressly announce the proper application 
of the standard of proof upon remand to it by this Court. Therefore, the 
trial court’s order as to the termination of respondent-father’s parental 
rights is reversed. 


REVERSED. 


IN THE MATTER OF M.RB.J. 


No. 37A21 
Filed 24 September 2021 


1. Termination of Parental Rights—jurisdiction—standing 
to initiate termination proceedings—“county director” of 
social services—Uniform Child Custody Jurisdiction and 
Enforcement Act 

Wake County Human Services (WCHS) had standing under 
N.C.G.S. § 7B-1103(a)(3) to petition to terminate a mother’s parental 
rights because her child—who lived in South Carolina when WCHS 
filed the petition in Wake County—was placed in WCHS’s custody 
by a “trial court of competent jurisdiction” where the Wake County 
District Court met the jurisdictional prerequisites under the Uniform 
Child Custody Jurisdiction and Enforcement Act and where the peti- 
tion had been properly verified. Furthermore, neither the definition 
of “director” found in N.C.G.S. § 7B-101(10) nor the county-specific 
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allocation of social services under N.C.G.S. § 153A-257(a) imposes 
a geographical limit on which “county director” may initiate ter- 
mination proceedings under N.C.G.S § 7B-401.1(a). Therefore, the 
District Court had subject matter jurisdiction over the termination 
matter. To the extent the mother’s appellate arguments addressed 
venue rather than jurisdiction, those arguments were unpreserved 
and lacked merit. 


2. Termination of Parental Rights—best interests of the child— 
need for permanency—no misapprehension of the law—dis- 
positional factors 

The trial court did not abuse its discretion in concluding that 
terminating a mother’s parental rights was in her two-year-old child’s 
best interests, where the mother had previously executed a relin- 
quishment of her rights conditioned upon her sister and brother- 
in-law adopting the child. Because the relinquishment statutes 
permitted the mother to revoke her relinquishment or challenge its 
validity, the court reasonably considered possible hindrances to the 
adoption process, and therefore did not act under a misapprehen- 
sion of the law in finding termination necessary to ensure the child 
received a permanent plan of care. Furthermore, the court properly 
considered the child’s young age and high likelihood of adoption 
(dispositional factors under N.C.G.S. § 7B-1110(a)) given that two 
families were already willing to adopt him. 


Appeal pursuant to N.C.G.S. § 7B-1001(a1)(1) from an order entered 
on 30 September 2020 by Judge Monica Bousman in District Court, 
Wake County. This matter was calendared for argument in the Supreme 
Court on 19 August 2021 but determined on the record and briefs with- 
out oral argument pursuant to Rule 30(f) of the North Carolina Rules of 
Appellate Procedure. 


Mary Boyce Wells for petitioner-appellee Wake County Human 
Services. 


Michelle FormyDuval Lynch for appellee Guardian ad Litem. 
Christopher M. Watford for respondent-appellant mother. 


MORGAN, Justice. 
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Respondent-mother appeals from the trial court’s order terminating 
her parental rights to “Mike,”! a minor child born in April 2018. Because 
we conclude that the trial court had jurisdiction over the subject mat- 
ter and did not abuse its discretion in determining Mike’s best interests, 
we affirm. 


I. Factual and Procedural Background 


In April 2018, Vance County Child Protective Services (VCCPS) 
received a report that Mike and his twin brother had tested positive 
for methadone and marijuana at birth. While VCCPS was assessing 
the family on 10 June 2018, the agency received a second report on the 
family that Mike’s twin brother had died in respondent-mother’s home. 
Respondent-mother stated that she had placed both children on a bed 
and later found the deceased child unresponsive. 


On 10 June 2018, VCCPS placed Mike with Theresa R., an approved 
safety resource who lived in Wake County. The family was found to be 
in need of services, and the case was transferred from VCCPS to Wake 
County Human Services (WCHS) in August 2018. 


A WCHS social worker scheduled a home visit with respondent- 
mother and Theresa R. for the afternoon of 15 October 2018. When 
the social worker arrived at the residence, Theresa R. reported that 
respondent-mother had removed Mike from the home on the previous day 
of 14 October 2018, claiming that respondent-mother was taking Mike to 
live with his maternal grandmother in South Carolina. Respondent-mother 
confirmed to the social worker on 15 October 2018 that she “sent” Mike to 
South Carolina to live with his maternal grandmother. 


On 31 October 2018, the WCHS social worker visited respondent- 
mother at the Wake County Detention Center where respondent-mother 
was being held for violating her probation. Respondent-mother agreed to 
contact the social worker after her release from jail but failed to do so. 


WCHS was unaware of respondent-mother’s whereabouts after her 
release from incarceration until 2 January 2019, when the social worker 
learned that respondent-mother was hospitalized at UNC Hospital with 
an infection. WCHS contacted respondent-mother and established a 
safety plan for Mike, pursuant to which he would continue to reside 
with the maternal grandmother in South Carolina. On the following day 


1. We use pseudonyms to protect the identities of some of the individuals discussed 
in this opinion and for ease of reading. We note that the trial court’s order also terminated 
the parental rights of Mike’s father, whose identity is unknown. 
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of 3 January 2019, respondent-mother gave the name of a friend of hers 
in Vance County to the social worker and asked for the friend to be con- 
sidered as a placement for Mike. VCCPS conducted a home study of 
respondent-mother’s recommended friend on behalf of WCHS but did 
not approve the friend as a placement. 


On 16 January 2019, a safety assessment was performed on the 
maternal grandmother’s home by Fairfield County, South Carolina, 
CPS. The grandmother's residence was approved for Mike’s placement. 
Respondent-mother identified for WCHS another friend, Donna W., 
as a potential placement option for respondent-mother’s children. On 
30 January 2019, WCHS approved Donna W.’s home as a placement for 
Mike’s older half-brother. 


Respondent-mother was released from UNC Hospital on 1 February 
2019, but she failed to respond to repeated telephone calls from WCHS 
social workers. On 8 February 2019, the maternal grandmother brought 
Mike to Wake County to visit respondent-mother, after obtaining the ap- 
proval of WCHS for Mike to stay overnight in Donna W.’s home. WCHS 
informed Donna W. and the maternal grandmother that Mike was to re- 
turn to South Carolina on 10 February 2019. 


The maternal grandmother reported that respondent-mother was 
incoherent and falling asleep during a supervised visit with Mike on 
10 February 2019. On the next day of 11 February 2019, respondent- 
mother contacted law enforcement in Wake County and reported that 
Mike was with the maternal grandmother and that the maternal grand- 
mother had been drinking alcohol. Multiple police units and a helicop- 
ter responded to the call. Officers detained the maternal grandmother 
and contacted WCHS, which confirmed that Mike was legally placed 
with the maternal grandmother and that she had not been drinking. 
Respondent-mother then sent numerous text messages to the WCHS 
social worker on 11 February 2019, threatening to remove Mike from 
his placement with the maternal grandmother and reminding the social 
worker that respondent-mother still had legal custody of the child. 


On 13 February 2019, WCHS filed a juvenile petition alleging that 
Mike was neglected. The petition stated that respondent-mother “is 
reportedly still actively using heroin and is without stable housing” and 
that she “has not been compliant with any recommended services” or 
treatment to address her substance abuse and mental health issues. 
WCHS further alleged that respondent-mother “continues to sabotage” 
Mike’s placement with the maternal grandmother, “has not been willing 
to allow [Mike] to remain in a stable placement[,]” and “has a history of 


652 IN THE SUPREME COURT 


IN RE M.R.J. 
[378 N.C. 648, 2021-NCSC-112] 


becoming upset with kinship providers/temporary safety providers and 
immediately removing the children from the home.” 


Based on the petition’s verified allegations, the trial court grant- 
ed nonsecure custody of Mike to WCHS on 13 February 2019. On 
14 February 2019, Mike joined his older half-brother in a fictive kinship 
placement with Donna W. in Wake County. 


The trial court conducted a hearing on the petition on 9 May 2019. 
Based on a written stipulation of facts signed by the parties, the trial 
court adjudicated Mike to be a neglected juvenile in that he “do[es] not 
receive proper care and supervision from [his] parents and live[s] in an 
environment injurious to [his] welfare.” See N.C.G.S. § 7B-101(15) (2019). 
The trial court kept Mike in WCHS custody and awarded weekly super- 
vised visitation with the child to respondent-mother. Mike remained in 
his placement with Donna W. 


In addition to the aforementioned facts, the trial court found 
as follows: 


30. The mother submitted to a substance abuse 
assessment and [was] diagnosed with Opiate Use 
Disorder Severe and given specific recommenda- 
tions. She is using amounts of Heroin that are life 
threatening and needs to go into drug detoxification 
immediately .... 


31. The mother is not in[ ]compliance with the terms 
and conditions of her probation and has stated that 
she is not visiting [Mike] because she is afraid of 
being arrested.... 


32. The mother reports diagnoses of Bi-Polar 
Disorder and Personality Disorder... . 


The trial court ordered respondent-mother to comply with her Out-of- 
Home Family Services Agreement (OHFSA) by immediately entering 
drug detoxification; participating in intensive outpatient drug treatment; 
refraining from the use of impairing substances; submitting to random 
drug screens; obtaining a psychiatric evaluation; obtaining a psycho- 
logical evaluation and following any recommendations; refraining from 
criminal activity and complying with the conditions of her probation; 
participating in parenting classes and demonstrating learned parenting 
skills; obtaining and maintaining stable and appropriate housing and 
income; maintaining regular contact with the WCHS social worker; 
and regularly attending visitations. 


q 14 


q 15 


q 16 


q 17 


IN THE SUPREME COURT 653 


IN RE M.R.J. 
[378 N.C. 648, 2021-NCSC-112] 


The trial court held a permanency planning hearing on 5 August 
2019 and entered an order on 19 September 2019 establishing a primary 
permanent plan of reunification with a secondary plan of adoption. The 
trial court found that respondent-mother had not maintained regular 
contact with the social worker or documented respondent-mother’s 
completion of any court-ordered services. Respondent-mother had been 
incarcerated in the Vance County Jail through mid-July 2019, had ad- 
ditional pending charges in Wake and Franklin Counties, and had not 
visited with Mike since March 2019. The trial court concluded that 
respondent-mother “continues to act in a manner inconsistent with her 
[c]onstitutionally protected status as a parent... .” 


At the next permanency planning hearing, in an order entered on 
9 March 2020, the trial court changed Mike’s primary permanent plan to 
adoption with a secondary plan of reunification. With regard to the re- 
quirements of her OHFSA, the trial court found that respondent-mother 
had failed to respond to the social worker’s telephone calls, text mes- 
sages, emails, or letters; was jailed in Vance County in January 2020 for 
violating her probation and resisting a public officer; had failed to com- 
ply with the recommendations of her substance abuse assessment; had 
failed to submit to any requested drug screens; had failed to attend a 
scheduled psychological evaluation or to reschedule the appointment; 
was discharged by her parenting coach for lack of communication and 
general noncompliance; and had failed to attend any visitations with 
Mike. The trial court determined that further efforts to reunify Mike 
with respondent-mother “clearly would be unsuccessful or inconsis- 
tent with [his] health or safety and need for a safe, permanent home 
within a reasonable time.” See N.C.G.S. § 7B-906.2(b) (2019). 


On 12 March 2020, WCHS filed a motion to terminate respondent- 
mother’s parental rights to Mike. The trial court held a hearing on the 
motion on 10 July and 3 August 2020 and entered its “Order Terminating 
Parental Rights” on 30 September 2020. As grounds for termination, the 
trial court established that respondent-mother previously neglected Mike 
and was likely to subject him to further neglect if he was returned to her 
care, see N.C.G.S. § 7B-1111(a)(1) (2019), and that respondent-mother 
willfully left Mike in an out-of-home placement for more than twelve 
months without making reasonable progress to correct the conditions 
leading to his removal, see N.C.G.S. § 7B-1111(a)(2). The trial court 
concluded that it was in Mike’s best interests for the parental rights of 
respondent-mother to be terminated. See N.C.G.S. § 7B-1110(a) (2019). 


Respondent-mother filed timely notice of appeal from the order ter- 
minating her parental rights. 
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II. Respondent-Mother’s Arguments on Appeal 
A. Subject Matter Jurisdiction 


[1] Respondent-mother first claims that the trial court was without ju- 
risdiction to enter the order terminating respondent-mother’s parental 
rights because WCHS lacked standing to initiate the termination pro- 
ceeding under N.C.G.S. § 7B-1103(a) (2019). 


“Whether or not a trial court possesses subject-matter jurisdiction is 
a question of law that is reviewed de novo. Challenges to a trial court’s 
subject-matter jurisdiction may be raised at any stage of proceedings, 
including for the first time before this Court.” In re A.L.L., 376 N.C. 99, 
101 (2020) (extraneity omitted). However, “[t]his Court presumes the 
trial court has properly exercised jurisdiction unless the party challeng- 
ing jurisdiction meets its burden of showing otherwise.” In re L.T., 374 
N.C. 567, 569 (2020). 


The statute that confers subject matter jurisdiction over termina- 
tion of parental rights proceedings provides as follows: 


The court shall have exclusive original jurisdiction 
to hear and determine any petition or motion relat- 
ing to termination of parental rights to any juvenile 
who resides in, is found in, or is in the legal or actual 
custody of a county department of social services or 
licensed child-placing agency in the district at the 
time of filing of the petition or motion. . . . Provided, 
that before exercising jurisdiction under this Article, 
the court shall find that it has jurisdiction to make a 
child-custody determination under the provisions of 
G.S. 50A-201, 50A-203, or 50A-204. 


N.C.G.S. § 7B-1101 (2019). The Juvenile Code defines “[c]ourt” as 
“It]he district court division of the General Court of Justice.” N.C.G.S. 
§ 7B-101(6) (2019). 


Respondent-mother does not claim that the District Court, Wake 
County failed to meet the general jurisdictional requirements of N.C.G.S. 
§ 7B-1101; she instead contends that WCHS lacked standing under 
N.C.G.S. § 7B-1103(a) to initiate the termination proceeding in this case. 
Respondent-mother’s argument is well summarized by the Court of 
Appeals opinion in In re E_X.J.: 


Under N.C.[G.S.] § 7B-1103(a)(8) (20[19]), a petition 
or motion to terminate the parental rights of a parent 
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may be filed by a “county department of social ser- 
vices .. . to whom custody of the juvenile has been 
given by a court of competent jurisdiction.” If DSS 
does not lawfully have custody of the children, then it 
lacks standing to file a petition or motion to terminate 
parental rights, and the trial court, as a result, lacks 
subject matter jurisdiction. 


In re E.X.J., 191 N.C. App. 34, 39 (2008) (ellipsis in original), aff'd per 
curiam, 363 N.C. 9 (2009). 


Respondent-mother contends that WCHS was not “a proper 
party” authorized to file the petition which alleged that Mike was ne- 
glected in February 2019. She opines that Mike was a resident of South 
Carolina when the petition was filed and when the District Court, Wake 
County purported to grant nonsecure custody of the child to WCHS on 
13 February 2019. Respondent-mother also contends that the petition 
filed by WCHS “fail[ed] to establish that [her] legal residence was in 
Wake County.” As a result, “because the [WCHS] director had no author- 
ity over a child whose legal residence was in South Carolina, the peti- 
tion was void for lack of subject matter jurisdiction|[,]” and “the initial 
order granting nonsecure [custody] was invalid[.]” Respondent-mother 
consequently reasons that the District Court, Wake County was not 
“a court of competent jurisdiction” when it awarded WCHS custody 
of Mike, and WCHS “lacked standing to move for the termination of 
[respondent-mother’s] parental rights” under N.C.G.S. § 7B-1103(a)(8). 


“North Carolina district courts have ‘exclusive, original [subject 
matter] jurisdiction over any case involving a juvenile who is alleged 
to be abused, neglected, or dependent.’ ” In re E.X.J., 191 N.C. App. 
at 47 (alteration in original) (quoting N.C.G.S. § 7B-200 (2005)). “A tri- 
al court’s subject matter jurisdiction over all stages of a juvenile case 
is established when the action is initiated with the filing of a properly 
verified petition.” In re T.R.P., 360 N.C. 588, 593 (2006). Under N.C.G.S. 
§ 7B-401.1(a), “[o]nly a county director of social services or the direc- 
tor’s authorized representative may file a petition alleging that a juvenile 
is abused, neglected, or dependent.” N.C.G.S. § 7B-401.1(a) (2019). 


In interpreting N.C.G.S. § 7B-401.1(a), respondent-mother notes 
that N.C.G.S. § 7B-101(10) defines “Director” as “the director of the de- 
partment of social services in the county in which the juvenile resides 
or is found, or the director’s representative ....” She then points to 
N.C.G.S. § 153A-257(a) (2019), which allocates the responsibility for pro- 
viding social services among the state’s local social services agencies 
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based on the recipient’s county of residence. “Read in paria materi 
[sic],” respondent-mother argues that “both of these statutes are meant 
to identify the director, if any, who is responsible for providing a service, 
such as filing a juvenile petition, and both unquestionably tie that iden- 
tification to location.” 


Based on her reading of the statutes, respondent-mother asserts 
that 


[t]he director of Wake County, and by extension, any 
authorized representative, was without statutory 
authority to file the juvenile petition in this matter. It 
is undisputed that [Mike] resided in South Carolina 
with his grandmother for 131 days including the 
day of the filing of the Petition. It is undisputed that 
[respondent-mother’s] actual location was unknown 
and that Wake County made no representation as 
to where they believed her to reside. No document 
indicates that the child “was found in” Wake County 
prior to anytime before the filing of the petition. 
Thus, under both G.S. § 7B-101 and G.S. § 153A-247, 
Wake County has no authority over Mike at the time 
of filing. 


Respondent-mother’s positions are inconsistent with the factual re- 
cord before this Court. Moreover, her legal arguments appear to address 
the issue of venue and thus do not implicate the trial court’s subject mat- 
ter jurisdiction to place Mike in WCHS custody. 


We have previously considered and rejected the claim that the 
definition of “Director” found in N.C.G.S. § 7B-101(10) imposes a geo- 
graphical limit on which “county director” may invoke the trial court’s 
subject matter jurisdiction by filing a juvenile petition under N.C.G.S. 
§ 7B-401.1(a). Regarding this circumstance, this Court has stated: 


Because the language of section 7B-401.1(a) identifies 
“a county director of social services” as the proper 
petitioner in a juvenile adjudication action rather 
than “the director” (importing the definition from 
N.C.G.S. § 7B-101(10)) or similar language singling 
out particular directors, we hold that the legislature 
did not intend to limit the class of parties who may 
invoke the court’s subject matter jurisdiction in juve- 
nile adjudication actions to only directors of county 
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departments of social services in the county where 
the juvenile at issue resides or is found. 


In re A.P., 371 N.C. 14, 20 (2018). Nor does N.C.G.S. § 153A-257(a) pur- 
port to limit the trial court’s subject matter jurisdiction in juvenile abuse, 
neglect, and dependency cases.” 


The question of which county director of social services is sanc- 
tioned to file a juvenile petition is answered by the venue statute N.C.G.S. 
§ 7B-400, which provides: 


A proceeding in which a juvenile is alleged to be 
abused, neglected, or dependent may be commenced 
in the judicial district in which the juvenile resides 
or is present at the time the petition is filed... . 
Notwithstanding G.S. 153A-257, the absence of a juve- 
nile from the juvenile’s home pursuant to a protection 
plan during an assessment or the provision of case 
management services by a department of social ser- 
vices shall not change the original venue if it subse- 
quently becomes necessary to file a juvenile petition. 


N.C.G.S. § 7B-400(a) (2019). 


“Improper venue is not jurisdictional, and it is subject to waiver.” 
Stokes v. Stokes, 371 N.C. 770, 773 (2018) (emphasis added). Unlike the 
issue of subject matter jurisdiction, which may be raised at any time, 
an objection to improper venue is waived if not “taken in apt time” in 
the trial court. McMinn v. Hamilton, 77 N.C. 300, 301 (1877); see also 
N.C.G.S. § 1A-1, Rule 12(h)(1) (“A defense of . . . improper venue . . . is 
waived (i) if omitted from a motion [made under Rule 12], or (ii) if it 
is neither made by motion under this rule nor included in a responsive 
pleading or an amendment thereof permitted by Rule 15(a) to be made 
as a matter of course.”). Because respondent-mother made no claim of 
improper venue at any time in the trial court while this matter was pend- 
ing in the lower forum, the issue of venue is waived and therefore is not 
properly before this Court. See N.C. R. App. P. 10(a)(1). 


Moreover, contrary to respondent-mother’s characterization, the re- 
cord demonstrates that Wake County is a proper venue for the juvenile 


2. Respondent-mother attempts to replace the requirement of the trial court’s sub- 
ject matter jurisdiction with a novel concept of a petitioner’s subject matter jurisdiction, 
arguing that “because the [WCHS] director had no authority over a child whose legal 
residence was in South Carolina, the petition was void for lack of subject matter 
jurisdiction.” (Emphasis added). 
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proceeding initiated on 13 February 2019. The verified petition filed by 
WCHS expressly alleged that Mike “resides in the district at the address 
shown below, was found in the district as alleged herein, or venue ex- 
ists pursuant to G.S. 7B-400(a) or (b).” Although the petition did not 
list respondent-mother’s street address, it identified her as “a citizen 
and resident of Wake County, North Carolina[.]”? The petition further 
averred—and respondent-mother subsequently stipulated—that Mike 
was living in South Carolina with his maternal grandmother pursuant 
to a safety plan that WCHS established with respondent-mother on 
2 January 2019. See N.C.G.S. § 7B-400(a) (“[T]he absence of a juvenile 
from the juvenile’s home pursuant to a protection plan during an assess- 
ment or the provision of case management services by a department 
of social services shall not change the original venue if it subsequently 
becomes necessary to file a juvenile petition.”). Finally, the petition’s al- 
legations—and the parties’ signed stipulations entered on 8 May 2019— 
indicated that Mike was visiting Wake County with his grandmother and 
was therefore “present” in the county at the time that WCHS filed the pe- 
tition on 13 February 2019.4 N.C.G.S. § 7B-400(a) (allowing proceeding 
to “be commenced in the judicial district in which the juvenile resides or 
is present at the time the petition is filed”). 


Respondent-mother also frames her challenge to the trial court’s ju- 
risdiction in terms of the statutory requirement that a juvenile petition 
be verified pursuant to N.C.G.S. § 7B-403(a) by the “county director of 
social services or the director’s authorized representative[.]” N.C.G.S. 
§ 7B-401.1(a); see also N.C.G.S. § 7B-403(a) (“[T]he petition shall be 


3. Respondent-mother later stipulated that she was “a citizen and resident of 
Henderson, North Carolina[.]” Although Henderson is located in Vance County rather than 
Wake County, North Carolina, this potential discrepancy had no effect on the trial court’s 
subject matter jurisdiction. See generally In re A-P., 371 N.C. at 20 (“hold[ing] that the leg- 
islature did not intend to limit the class of parties who may invoke the court’s subject mat- 
ter jurisdiction in juvenile adjudication actions to only directors of county departments of 
social services in the county where the juvenile at issue resides or is found.”). Moreover, 
since it is unclear from the record here, there is the prospect that respondent-mother was 
a Wake County resident when WCHS filed its petition in February 2019 yet was a Vance 
County resident when she signed the stipulation in March or May of 2019. 


4. The petition and the parties’ stipulations describe the maternal grandmother's at- 
tainment of WCHS’s approval to visit Wake County with Mike on 8 February 2019 and “to 
stay overnight at the home of Mrs. Donna W[.] during [the] visit.” Although Mike and his 
grandmother “were to return to South Carolina... on Sunday, February 10, 2019[,]” they 
remained in Wake County at least through 11 February 2019, when respondent-mother 
called the police and reported that Mike was with his maternal grandmother who had 
been drinking. “Wake County police . . . responded and detained [the maternal grand- 
mother] until they got in contact with [WCHS] After [H]ours who assisted with ensur- 
ing that [Mike was] legally placed in the care of [the grandmother] and [she] had not 
been drinking[.]” 
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drawn by the director, verified before an official authorized to admin- 
ister oaths, and filed by the clerk . . . .” (emphasis added)). In doing 
so, respondent-mother quotes our opinion in In re T:R.P. for the prin- 
ciple that “[a] trial court’s subject matter jurisdiction over all stages of 
a juvenile case is established when the action is initiated with the filing 
of a properly verified petition.” In re T-R.P., 360 N.C. at 593 (emphasis 
added). She goes on to contend that, in the present case, “[t]he initial 
juvenile petition seeking custody of Mike was improperly verified and 
thus did not grant the court subject matter jurisdiction to issue the initial 
non-secure custody order on 13 February 2019.” (Emphasis added). 


In In re T.R.P, this Court held that the Wilkes County Department of 
Social Services’ “failure to verify [its] juvenile petition is a fatal defect” 
depriving the trial court of subject matter jurisdiction. 360 N.C. at 598. 
We noted that, “[a]lthough the juvenile petition setting forth these allega- 
tions [of neglect] was notarized, it was neither signed nor verified by the 
Director of WCDSS or any authorized representative thereof.” Id. at 589. 
Other cases cited by respondent-mother likewise involved a petitioner’s 
failure to verify its petition in accordance with N.C.G.S. § 7B-403(a). See 
In re S.E.P., 184 N.C. App. 481, 487 (2007) (“Neither the 26 September 
2002 adjudication petition nor the 8 April 2004 amended petition con- 
ferred subject matter jurisdiction upon the trial court” because (1) “the 
alleged signature which appears on the [original] petition was not in 
fact the director's signature[,]” and (2) “[t]he verification section of the 
amended petition shows no signature in the ‘Signature of Petitioner’ 
space.”); In re A.J.H-R., 184 N.C. App. 177, 180 (2007) (concluding that 
the trial court “lacked subject matter jurisdiction to adjudicate this mat- 
ter” where the juvenile neglect petitions were “neither signed nor veri- 
fied” by the agency’s director or his authorized representative). 


In the instant case, the petition filed by WCHS was properly verified 
before a notary by social worker Martheia Capel, acting as the autho- 
rized representative of WCHS Director Regina Petteway, thereby sat- 
isfying the verification requirement in N.C.G.S. § 7B-403(a). Given this 
obvious distinction, respondent-mother’s reliance on In re T-R.P. and 
similar cases is misplaced and unavailing. See In re T-R.P,, 360 N.C. at 
589 (“Although the juvenile petition . . . was notarized, it was neither 
signed nor verified by the Director of WCDSS or any authorized repre- 
sentative thereof.”). 


Having addressed respondent-mother’s arguments challenging the 
trial court’s subject matter jurisdiction, we next consider whether 
the trial court properly exercised its recognized jurisdiction in light 
of the fact that Mike was living in South Carolina with his maternal 
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grandmother at the time that the petition was filed. We conclude that the 
trial court had such jurisdiction. 


In North Carolina, the issue of whether the courts of a particular 
state have jurisdiction over a proceeding which affects child custody is 
governed by the Uniform Child-Custody Jurisdiction and Enforcement 
Act (UCCJEA), specifically the provisions of Article 2, Part 2 as codi- 
fied in N.C.G.S. §§ 50A-201 through -210 (2019). See, e.g., N.C.G.S. 
§ 7B-1101 (“[B]efore exercising jurisdiction under this Article, the court 
shall find that it has jurisdiction to make a child-custody determination 
under the provisions of G.S. 50A-201, 50A-203, or 50A-204.”). “The trial 
court must comply with the UCCJEA in order to have subject matter 
jurisdiction over juvenile abuse, neglect, and dependency cases and ter- 
mination of parental rights cases.” In re L.T., 374 N.C. at 569. Although 
respondent-mother makes no mention of these statutes, nonetheless the 
scope of the trial court’s subject matter jurisdiction here, and the ex- 
tent to which it is impacted—if at all—by the availability of the courts 
of South Carolina, is properly determined by consulting the applicable 
provisions of this enactment. 


Under the UCCJEA, 


[g]enerally, North Carolina courts have jurisdiction to 
make a child custody determination if North Carolina 
is the home state of the child. N.C.G.S. § 50A-201(a)(1). 
“ ‘Frome state’ means the state in which a child lived 
with a parent or a person acting as a parent for at least 
six consecutive months immediately before the com- 
mencement of a child-custody proceeding.” N.C.G.S. 
§ 50A-102(7) (2017). If a court of another state has 
home state jurisdiction, North Carolina courts do 
not have jurisdiction unless one of several statutory 
exceptions applies. 


In re S.E., 373 N.C. 360, 364 (2020). 


Respondent-mother observes that “[i]t is undisputed that [Mike] re- 
sided in South Carolina with his grandmother for 131 days including the 
day of the filing of the Petition” on 13 February 2019. Because 131 days is 
less than the six consecutive months required by N.C.G.S. § 50A-102(7) 
for home state recognition, South Carolina is not Mike’s home state for 
jurisdictional purposes under the UCCJEA. Furthermore, as the guard- 
ian ad litem correctly notes, Mike was born in late April of 2018 and 
therefore had not been alive for a full six months at the time that he left 
North Carolina to live with his maternal grandmother in South Carolina 
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on 15 October 2018. We agree with the contention that Mike had no 
home state under the UCCJEA, because (1) Mike had not lived in any 
state for at least six consecutive months prior to the petition being filed, 
and (2) although Mike was less than six months of age, he had not lived 
from birth in any one state with a parent or person acting as a parent. 
N.C.G.S. § 50A-102(7). 


Also, the UCCJEA provides, due to North Carolina’s adoption of it, 
that “a court of this State has jurisdiction to make an initial child cus- 
tody determination” in the following circumstances: 


a. The child and the child’s parents, or the child and at 
least one parent or a person acting as a parent, have a 
significant connection with this State other than mere 
physical presence; and 


b. Substantial evidence is available in this State con- 
cerning the child’s care, protection, training, and per- 
sonal relationships[.] 


N.C.G.S. § 50A-201(a)(2) (2019). “The trial court is not required to 
make specific findings of fact demonstrating its jurisdiction under the 
UCCJEA, but the record must reflect that the jurisdictional prerequisites 
in the Act were satisfied when the court exercised jurisdiction.” In re 
L.T., 374. N.C. at 569. 


The record in the case sub judice illustrates that both Mike and 
respondent-mother had a significant connection with North Carolina be- 
yond their mere presence in the state at the time WCHS filed its petition on 
13 February 2019. See N.C.G.S. § 50A-201(a)(2)(a). Respondent-mother 
had been a North Carolina resident at least since Mike’s birth and 
had a CPS history in both Vance and Wake Counties. M.T., one of 
respondent-mother’s older children, and two of respondent-mother’s 
safety resources, Theresa R. and Donna W., were also North Carolina res- 
idents. Respondent-mother was also on probation in North Carolina and 
had additional criminal charges pending. Mike was born in North 
Carolina and lived in the state before he was taken to South Carolina to 
live with his maternal grandmother on 15 October 2018. Mike’s mother 
and an older sibling continued to reside in North Carolina at the time 
that the petition was filed. 


The record further reflects that substantial evidence was avail- 
able in North Carolina regarding Mike’s care and family history at 
the time that the petition was filed. See N.C.G.S. § 50A-201(a)(2)(b). 
Respondent-mother, Theresa R., and Donna W. were all located in North 
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Carolina, and so were (1) the hospital where Mike was born and where 
Mike tested positive for methadone and marijuana, (2) two child protec- 
tive services agencies that investigated, and consistently provided ser- 
vices to, the family since Mike’s birth, and (8) the police department that 
responded to respondent-mother’s false report of Mike’s abduction by 
his maternal grandmother on 11 February 2019. Therefore, the District 
Court, Wake County properly exercised “significant connection” juris- 
diction under the UCCJEA. 


We conclude that the trial court possessed subject matter juris- 
diction over the juvenile petition filed by WCHS on 13 February 2019. 
The trial court thereupon entered its orders placing Mike in WCHS 
custody in the trial court’s capacity as “a court of competent juris- 
diction.” N.C.G.S. § 7B-1103(a)(8). Accordingly, WCHS had _ stand- 
ing under N.C.G.S. § 7B-1103(a)(38) to file its motion to terminate 
respondent-mother’s parental rights on 12 March 2020 and the trial 
court had jurisdiction to issue the termination of parental rights order. 


B. Best Interests Determination 


[2] Respondent-mother contends that the trial court abused its dis- 
cretion at the dispositional stage of the proceeding by determining 
that it was in Mike’s best interests to terminate her parental rights. 
Respondent-mother argues that the trial court did not need to terminate 
her parental rights because respondent-mother had already executed 
a conditional relinquishment or “specific relinquishment” of her rights 
authorizing Mike to be adopted by her sister and brother-in-law (the 
Petersons).> Respondent-mother asserts that the trial court mistakenly 
believed that terminating her parental rights was necessary to provide 
Mike with legal protections beyond those which were conferred by 
her relinquishment. 


Under N.C.G.S. § 7B-1110(a), if the trial court adjudicates 
the existence of one or more statutory grounds for terminating a 
respondent-parent’s rights, 


it proceeds to the dispositional stage where it 
must “determine whether terminating the parent’s 
rights is in the juvenile’s best interest” based on the 
following factors: 


5. Although respondent-mother posits that the termination order effectively “ter- 
minated parental rights of a parent that did not exist[,]” she asserts that her appeal is not 
moot because the order may result in adverse collateral consequences to her “includ- 
ing[,] but not limited to, a potential termination of parental rights to future children under 
[N.C.]G.S. § 7B-1111(a)(9) [(2019)].” 
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(1) The age of the juvenile. 
(2) The likelihood of adoption of the juvenile. 


(3) Whether the termination of parental rights 
will aid in the accomplishment of the permanent 
plan for the juvenile. 


(4) The bond between the juvenile and the parent. 


(5) The quality of the relationship between the 
juvenile and the proposed adoptive parent, guard- 
ian, custodian, or other permanent placement. 


(6) Any relevant consideration. 
In re J.J.B., 374 N.C. 787, 791 (2020) (quoting N.C.G.S. § 7B-1110(a)). 


The trial court’s determination of a juvenile’s best interests under 
N.C.G.S. § 7B-1110(a) is reviewed only for abuse of discretion. In re 
B.E., 375 N.C. 730, 745 (2020). “Under this standard, we defer to the trial 
court’s decision unless it is ‘manifestly unsupported by reason or one so 
arbitrary that it could not have been the result of a reasoned decision.’ ” 
Id. at 745 (quoting In re J.J.B., 374 N.C. at 791). An abuse of discretion 
may occur if the trial court bases its best interests determination on a 
misunderstanding of the relevant law. Id. 


Although she did not produce such a document in court, 
respondent-mother adduced testimony at the dispositional hearing that 
she executed a relinquishment of her parental rights to Mike on 10 July 
2020, conditioned upon his adoption by the Petersons. See N.C.G.S. 
§ 48-3-704 (2019). The trial court made the following findings of fact re- 
lated to the dispositional criteria in N.C.G.S. § 7B-1110(a): 


32. The primary permanent plan for the child is 
adoption and termination of the parents’ parental 
rights will aid in the accomplishment of the primary 
permanent [plan]. 


33. The child is 2 years of age. He is young and 
healthy and has no developmental issues that are 
likely to be a barrier to adoption. 


34, ... The child has been out of the care of the 
mother since he was approximately 38 days old. He 
has had limited and inconsistent contact with the 
mother since that time. He does not have a substan- 
tial parent-child relationship with the mother. 
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35. The child was placed in the home of [Donna W. 
and her husband] as requested by the mother when 
he came into foster care. He has remained in that 
home since that time. His needs are being met in the 
home and they are willing to adopt the child. He has 
developed a strong, appropriate parent-child bond 
with them. He is happy and healthy. He looks to them 
for comfort, and accepts discipline from them. 


36. The mother has a sister and brother in law (“the 
[Petersons]”) in South Carolina [who] submitted to 
an ICPC home study for possible placement of the 
child. They would also be willing to adopt the child. 
The ICPC home study was positive. The [Petersons] 
and the child have had a few visits since February, 
2020. The child does not have a parental bond with 
the [Petersons] at the present time but he has the 
ability to . . . bond with caregivers and could bond 
with them if they are chosen to adopt him. 


37. The child’s young age and availability of at least 
two families that are committed to adopting him indi- 
cates [there] is a high probability that this child will 
be adopted. He is in need of a permanent plan of care 
at the earliest possible age which can be obtained 
only by the severing of the relationship between the 
child and his parents by termination of the parental 
rights of the parents. 


As respondent-mother does not contest these findings, they are binding 
on appeal. In re A.M.O., 375 N.C. 717, 720 (2020). 


In support of her claim that the trial court acted under a misappre- 
hension of law, respondent-mother points to the trial court’s statement 
in open court which expressed concern that Mike might be left without 
a permanent placement for an extended period of time if the trial court 
did not elect to terminate respondent-mother’s parental rights and the 
Petersons were subsequently unable to adopt the child: 


[Counsel for respondent-mother] makes a very valid 
point that if I did not find [terminating respondent- 
mother’s parental rights] was in [Mike’s] best inter- 
est that the mother’s already signed relinquishments 
and that the [Petersons] could -- could just then adopt 
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him. We all know that things happen that none of us 
plan. Something may happen in the future that even 
if the [Petersons] were chosen to be the adoptive 
parents, it could be that something would happen to 
them. And I am not wishing anybody any bad luck. 
Believe me. But -- but things happen. 


Af - after presiding in this courtroom for seventeen 
and a half years, I am very well aware of things that 
happened that interrupt the adoption process. And 
that is not in [Mike’s] best interest. And then we would 
be right back where we would -- where - where we 
are right now a year from now, two years from now, 
or something like that, and [Mike] still would not have 
permanence if the [Petersons] were unable to adopt 
him and if I found that it wasn’t in his best interest. 


Respondent-mother asserts that “it is very possible that Mike can 
find permanence through adoption with the [Petersons],” and that, even 
if the Petersons were ultimately granted guardianship of Mike in lieu of 
adoption, “that too is a permanency outcome which does not mandate 
the termination of [her] parental rights.” She notes that the trial court 
made no findings explaining “what conditions might be encountered 
that would interrupt the [Petersons’] adoption process, or somehow stall 
permanence for Mike.” Moreover, notwithstanding the trial court’s artic- 
ulated concerns, respondent-mother argues that the trial court erred in 
believing that it was necessary to terminate respondent-mother’s paren- 
tal rights in order to provide permanency for Mike. She suggests that the 
trial court could have “held open a decision as to [her parental rights] to 
see if Mike actually found permanence with the [Petersons].” 


Respondent-mother’s argument is unpersuasive. Assuming that 
respondent-mother did, in fact, execute a valid specific relinquishment 
of her parental rights to Mike expressly to facilitate Mike’s adoption by 
the Petersons, the adoption statutes permit her to revoke her relinquish- 
ment if, for whatever reason, the Petersons did not adopt Mike.® See 


6. Respondent-mother’s observation that the Petersons could be granted guardian- 
ship of Mike without terminating her parental rights is true, with or without her execution 
of the specific relinquishment. While guardianship provides some measure of permanence 
for the ward, see N.C.G.S. § 7B-600(b) (2019), it does not ensure the same degree of finality 
as adoption. Compare N.C.G.S. §§ 7B-600(b)-(b1), -1000 (2019) (authorizing review and 
termination of guardianship) with N.C.G.S. § 48-1-106 (2019) (describing legal effect of 
adoption and rights of adoptee). 
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N.C.G.S. §§ 48-3-704, -707(b) (2019). Irrespective of the Petersons’ will- 
ingness or ability to adopt the child, respondent-mother was also free to 
challenge the relinquishment at any time prior to entry of the adoption 
decree on the ground that the relinquishment was “obtained by fraud 
or duress.” N.C.G.S. § 48-3-707(a)(1) (2019). In either case, Mike would 
be needlessly denied permanence for some period of time. See N.C.G.S. 
§ 48-3-707(c). The trial court’s recognition of potential hindrances, 
whether general or specific, to the realization of Mike’s primary perma- 
nent plan of adoption does not reflect either a misapprehension of the 
law or an abuse of discretion in the trial court’s contemplation here of 
the juvenile’s best interests. 


By terminating respondent-mother’s parental rights, the trial court 
facilitated Mike’s adoption by the Petersons, by Donna W. and her hus- 
band—who had already developed “a strong, appropriate parent-child 
bond” with the child—and by any other adoptive parents identified and 
approved by WCHS. Respondent-mother does not offer an explanation 
as to why it is in Mike’s best interests to limit his options for adoption 
to a single family such as the Petersons, to the exclusion of his current 
caretakers or other potential adoptive families. 


The trial court’s written findings reflect its due consideration of the 
factors in N.C.G.S. § 7B-1110(a) and provide a reasoned basis for the tri- 
al court’s conclusion that the termination of respondent-mother’s paren- 
tal rights would further Mike’s best interests by providing the juvenile 
with “a permanent plan of care at the earliest possible age.” See In re 
B.E., 375 N.C. at 750. We therefore hold that the trial court did not abuse 
its discretion in terminating the parental rights of respondent-mother 
and, consequently, we affirm the trial court’s order terminating 
respondent-mother’s parental rights. 


III. Conclusion 


WCHS had standing to file a motion to terminate the parental rights 
of respondent-mother pursuant to N.C.G.S. 7B-1103(a)(8) because the 
juvenile Mike was placed in the custody of WCHS in February 2019 
by a trial court of competent jurisdiction. Therefore, the trial court 
had subject matter jurisdiction to enter the order which terminated 
respondent-mother’s parental rights. 


The trial court did not base its determination of Mike’s best inter- 
ests upon a misapprehension of the law pertaining to the legal effect of 
respondent-mother’s specific relinquishment of her parental rights, nor 
did the trial court abuse its discretion in evaluating its considerations 
and reaching its conclusions regarding the juvenile’s best interests. The 
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trial court properly considered the dispositional factors in N.C.G.S. 
§ 7B-1110(a) in concluding that the termination of the parental rights of 
respondent-mother was in the juvenile’s best interests. Accordingly, the 
trial court’s order is affirmed. 


AFFIRMED. 


IN THE MATTER OF M.Y.-P. 


No. 364A20 
Filed 24 September 2021 


1. Termination of Parental Rights—grounds for termination— 
neglect—repetition of neglect—findings 
The trial court properly determined that grounds existed to 
terminate respondent-father’s parental rights to his child based on 
neglect despite a few unsupported findings, given other supported 
findings establishing that the child was previously neglected and 
that there was a likelihood of the repetition of neglect if the child 
were returned to respondent’s care. The two-year-old was removed 
from the home after being left alone in an unfurnished apartment 
for at least several hours; respondent had a history of untreated 
and continuing substance abuse; respondent’s lack of progress on 
his case plan left issues regarding domestic violence, lack of stable 
housing, and mental illness unresolved; and his visits with the child 
were sporadic. 


2. Appeal and Error—termination of parental rights hearing— 
testimony excluded—no offer of proof made 
In a termination of parental rights matter in which respondent- 
father’s two-year-old son was placed with the child’s maternal grand- 
father, respondent failed to make an offer of proof, as required by 
Evidence Rule 103(a)(2), to preserve for appeal his argument that 
the trial court erred by excluding respondent’s testimony about the 
grandfather’s allegedly inappropriate behaviors. Even if respondent 
had made an offer of proof, the trial court had wide discretion to 
consider which evidence, including hearsay, was relevant during 
disposition. Moreover, the same trial judge presided over the case 
since the beginning and previously heard concerns about the grand- 
father and determined they were without merit. 
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3. Termination of Parental Rights—dispositional stage—best 
interests of the child—evidentiary standard not stated 
In a termination of parental rights matter in which the adjudica- 
tory and dispositional stages were combined but the trial court did 
not delineate the different standards of proof for each stage, the 
entirety of the proceedings clearly showed that the trial court under- 
stood and applied the proper evidentiary standard before assess- 
ing whether termination of respondent-father’s parental rights was 
in the best interests of the child, where the court considered each 
dispositional factor in N.C.G.S. § 7B-1110. Even if the court improp- 
erly used the clear, cogent, and convincing standard at disposition, 
use of that heightened standard for petitioner-agency to overcome 
caused no prejudice to respondent. 


Appeal pursuant to N.C.G.S. § 7B-1001(al)(1) from an order 
entered on 19 March 2020 by Judge Elizabeth T. Trosch in District 
Court, Mecklenburg County. This matter was calendared for argument 
in the Supreme Court on 19 August 2021 but determined on the record 
and briefs without oral argument pursuant to Rule 30(f) of the North 
Carolina Rules of Appellate Procedure. 


Marc S. Gentile, Senior Associate County Attorney, for petitioner- 
appellee Mecklenburg County Department of Social Services, Youth 
and Family Services Division. 


Amanda S. Hawkins for appellee Guardian ad Litem. 
Benjamin J. Kull for respondent-appellant father. 


NEWBY, Chief Justice. 


Respondent, the father of M.Y.P. (Max), appeals from the trial court’s 
order terminating his parental rights.! After careful review, we affirm. 


Max was born on 27 May 2016. His parents have a lengthy history 
with family court, with each parent seeking legal custody at different 
times. 


On 2 October 2018, the Mecklenburg County Department of 
Social Services, Youth and Family Services Division (YFS) received a 


1. A pseudonym is used in this opinion to protect the juvenile’s identity and for ease 
of reading. 
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referral regarding Max. A neighbor had observed Max, who was then 
two years old, alone and crying on the balcony of his apartment. The 
Charlotte-Mecklenburg Police Department went to the residence, and af- 
ter knocking several times, entered the unlocked apartment, and found 
Max alone inside the home. The apartment had no furniture in it other 
than a pack-n-play. The police and YFS attempted to contact respondent 
but were unsuccessful. 


Accordingly, on 3 October 2018, YFS filed a petition, which it 
later amended, alleging that Max was neglected and dependent and 
obtained nonsecure custody. Respondent did not reappear until he 
arrived at a hospital on 5 October 2018 seeking treatment. Max was 
placed with the maternal grandfather and his girlfriend following a 
nonsecure custody hearing held on 10 October 2018. 


After a hearing on 4 February 2019, on 8 March 2019, the trial court 
entered an order adjudicating Max neglected and dependent pursuant 
to respondent’s stipulations to allegations in the amended petition. At 
disposition, the trial court found that there had been no alleviation of 
the conditions which led to Max’s removal from respondent’s home, 
which included domestic violence, lack of stable housing, and mental 
health issues. The trial court specifically noted the history of domes- 
tic violence between respondent and Max’s mother, as well as between 
them and other partners, which the trial court labeled as “volatile and 
violent.” Additionally, respondent had failed to provide the court with 
accurate information regarding his housing or work history. The trial 
court also found that respondent “seems to have an irrational view of 
the facts in this matter” and “[h]is view of the facts is not credible and 
may qualify as delusional.” The trial court further found that respondent 
had one visit with Max, was difficult to contact, and had not made any ef- 
fort to establish or confirm visitation since 24 October 2018. Conversely, 
the court noted that Max had been placed with his siblings with the 
maternal grandfather, the placement had been positive, and Max was 
thriving. The trial court ordered the primary permanent plan for Max 
as reunification with a secondary plan of adoption. Additionally, the 
trial court ordered that Max remain in his placement with the maternal 
grandfather and granted respondent supervised visitation. 


On 7 June 2019, the trial court entered a review order in which it 
found that respondent had: (1) outstanding orders for his arrest; (2) not 
visited with Max on a consistent basis; and (3) not demonstrated his abil- 
ity to provide for Max’s basic needs. Additionally, the court noted that 
YFS no longer had valid contact information for respondent and last had 
contact with him on 21 March 2019. The trial court further found that 
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respondent had “taken no meaningful steps within the last two months 
to ameliorate the removal conditions” and authorized YFS to file a peti- 
tion to terminate parental rights. The trial court also changed the pri- 
mary permanent plan for Max to adoption and the secondary permanent 
plan to reunification. 


The trial court held a permanency planning review hearing on 
10 July 2019. In an order entered on 6 August 2019, the trial court found 
that respondent still had not engaged in any services nor alleviated the 
removal conditions. The trial court noted that respondent had only vis- 
ited Max twice since 4 February 2019. 


On 11 July 2019, YFS filed a motion in the cause to terminate respon- 
dent’s parental rights pursuant to N.C.G.S. § 7B-1111(a)(1) (neglect) 
and (8) (failure to pay for the cost of care). On 19 March 2020, the trial 
court entered an order determining that grounds existed to terminate re- 
spondent’s parental rights pursuant to neglect. N.C.G.S. § 7B-1111(a)(1) 
(2019). The trial court further concluded it was in Max’s best interests 
that respondent’s parental rights be terminated. Accordingly, the trial 
court terminated respondent's parental rights.? Respondent appeals. 


I. Adjudication 


[1] Respondent first argues that the trial court erred by terminating his 
parental rights based on neglect. Specifically, respondent contests sev- 
eral findings of fact, asserts that those findings do not support the trial 
court’s conclusions of law, and argues that terminating his rights here 
would undermine the legislature’s intent in promulgating the neglect 
ground for termination cases. 


A termination of parental rights proceeding consists of an adjudica- 
tory stage and a dispositional stage. N.C.G.S. §§ 7B-1109, -1110 (2019); 
In re Montgomery, 311 N.C. 101, 110, 316 S.E.2d 246, 252 (1984). At the 
adjudicatory stage, the petitioner bears the burden of proving by “clear, 
cogent, and convincing evidence” the existence of one or more grounds 
for termination under section 7B-1111(a) of our General Statutes. 
N.C.G.S. § 7B-1109(f) (2019). We review a trial court’s adjudication “to 
determine whether the findings are supported by clear, cogent and con- 
vincing evidence and the findings support the conclusions of law.” In 
re Montgomery, 311 N.C. at 111, 316 S.E.2d at 253 (citing In re Moore, 
306 N.C. 394, 404, 293 S.E.2d 127, 133 (1982)). “Findings of fact not chal- 
lenged by respondent are deemed supported by competent evidence 


2. The trial court’s order also terminated the parental rights of Max’s mother, but she 
did not appeal. 
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and are binding on appeal.” In re T.N.H., 372 N.C. 403, 407, 831 S.E.2d 
54, 58 (2019). 


Here the trial court concluded that a ground existed to terminate 
respondent’s parental rights based on N.C.G.S. § 7B-1111(a)(1) (ne- 
glect). A trial court may terminate parental rights pursuant to N.C.G.S. 
§ 7B-1111(a)(1) where it concludes the parent has neglected the juvenile 
within the meaning of N.C.G.S. § 7B-101. N.C.G.S. § 7B-1111(a)(1). A ne- 
glected juvenile is defined, in pertinent part, as a juvenile “whose parent 
... does not provide proper care, supervision, or discipline; . . . or who 
lives in an environment injurious to the juvenile’s welfare ... .” N.C.G.S. 
§ 7B-101(15) (2019). We have recently explained that 


“Termination of parental rights based upon this statu- 
tory ground requires a showing of neglect at the time 
of the termination hearing or, if the child has been 
separated from the parent for a long period of time, 
there must be a showing of . . . a likelihood of future 
neglect by the parent.” “When determining whether 
such future neglect is likely, the district court must 
consider evidence of changed circumstances occur- 
ring between the period of past neglect and the time 
of the termination hearing.” 


Inre R.L.D., 375 N.C. 838, 841, 851 S.E.2d 17, 20 (2020) (first quoting In 
re D.L.W., 368 N.C. $35, 843, 788 S.E.2d 162, 167 (2013), then quoting 
Inre ZV.A., 373 N.C. 207, 212, 835 S.E.2d 425, 430 (2019)). 


In support of its conclusion as to N.C.G.S. § 7B-1111(a)(1), the trial 
court made the following findings of fact: 


22. On October 2, 2018 at approximately 10:20 pm, 
YFS received a referral alleging that the juvenile 
had been left alone at his residence and had been 
in and out of the apartment residence crying for the 
Respondent Father. 


23. Law enforcement had been called to the 
Respondent Father’s residence approximately 
40 minutes before YFS was called. When officers 
arrived, they knocked on the door several times, but 
no one answered. Because the child was so young, 
the doorknob was checked and it was unlocked 
so officers entered. The child was found alone and 
without any supervision. The only furniture in the 
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residence was a pack-n-play. There was a letter 
addressed to the Respondent Father, but a different 
address was listed. Officers knocked on neighbors’ 
doors but no one knew the Respondent Father. The 
telephone numbers that law enforcement found for 
the Respondent Father were disconnected or were 
no longer in service so the juvenile was transported 
to a regional substation. 


24. The juvenile was left alone without adult super- 
vision since at least 8:00 pm on October 2, 2018. 
The Respondent Father was unavailable to pro- 
vide any care or supervision until Friday, October 
5, 2018. During the nonsecure custody hearing for 
this juvenile, the Respondent Father [sic] testimony 
was inconsistent and mostly incoherent. In sum, he 
claimed that [Max’s mother] kidnapped him in the 
evening hours of October 2, 2018 and then held him 
hostage and assaulted him repeatedly until October 
5, 2018 when he sought treatment at a local hospi- 
tal. [Max’s mother] has been charged criminally as a 
result of this allegation, but she has not been seen 
or heard from since October 5, 2018 and her charges 
remain pending. 


25. As for the lack of furniture in the apartment where 
the juvenile was found, the Respondent Father and 
the juvenile had been living there for weeks. He 
claims that furniture was being delivered. He and 
[his wife] were married at this time, but he had not 
lived with her for at least three years though he still 
depended on her for support. 


26. Prior to the filing of the juvenile petition, 
[respondent and Max] lived together in at least six 
different residences. 


28. [Max] was adjudicated neglected and dependent 
on February 4, 2019. [Respondent] was present during 
the adjudication. The dispositional hearing occurred 
immediately after the juvenile was adjudicated. 


29. During disposition, the [c]ourt found that issues 
of mental illness, domestic violence, inadequate and 
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unstable housing and substance abuse were all con- 
ditions that led to the aforesaid neglect adjudication. 
The Respondent Father was awarded a minimum of 
biweekly supervised visitation. 


30. Between the dispositional hearing and the First 
Review Hearing (on April 29, 2019), Respondent 
Father visited with the juvenile only twice and during 
a two-month stretch within this review period he con- 
tacted YFS only once. By this First Review Hearing, 
which he did not attend, he had not taken any steps 
to demonstrate that he was making any progress on 
alleviating any of the removal conditions. During this 
April hearing, this [c]ourt adopted the Respondent 
Father's case plan which called for him to be screened 
by the FIRST program which screens for needs in the 
areas of mental health, substance abuse, and domes- 
tic violence and to then comply with all recommenda- 
tions, sign appropriate releases for any services, and 
to demonstrate that he can meet the basic needs of 
himself and the juvenile. 


31. The [c]ourt conducted a Permanency Planning 
Hearing (PPH) on July 10, 2019 which the Respondent 
Father attended. Between the aforesaid April hearing 
and the PPH, Respondent Father did not have any 
visitation with the juvenile. 


32. With respect to the Respondent Father’s involve- 
ment with FIRST since the filing of the juvenile peti- 
tion, he was initially referred there in January 2019. 
He completed paperwork at that time and submitted 
a urine sample that was positive for alcohol and mari- 
juana. On or about July 21, 2019, he provided another 
marijuana-positive urine sample. The Respondent 
Father eventually submitted to the assessment on 
July 31, 2019. Needs were identified in the areas of 
substance abuse and domestic violence. Respondent 
Father was referred for a substance abuse assess- 
ment with Anuvia and for a domestic violence 
assessment with Community Support Services. On 
October 17, 2019, he provided a urine sample that 
was positive for cocaine and marijuana. A follow up 
appointment was requested after the October sample 
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was received, but Respondent Father never returned. 
Anuvia’s assessment recommended that he complete 
a 40-hour outpatient program, but he never started 
the program. 


33. Respondent Father claimed to the forensic evalu- 
ator... that he had only occasionally consumed alco- 
hol since he moved back from California. For this 
same time frame, he claimed that he had not used any 
illegal drugs. He lived in California between August 
2017 and February 2018. The drug screen results 
discussed above demonstrate his testimony in this 
regard was not accurate. 


34. Overall, the Respondent Father has provided 
inconsistent information to the [c]ourt, the forensic 
evaluator, and YFS. Assessments of his emotional 
and behavioral functioning completed as part of the 
Personality Assessment Inventory were uninterpre- 
table due to his scores on the validity scales. The 
pattern of responses suggested a significant level of 
defensiveness. His responses also reflected a con- 
siderable distortion and minimization of difficul- 
ties. It was this personality profile and behavioral 
approach to issues that has led to the Respondent 
Father’s failure to acknowledge any problems that 
impact on his ability to provide adequate care and 
supervision to the juvenile or take any action to 
address his noted problems. 


35. As of the date of this TPR proceeding, Respondent 
Father had not initiated any services to address issues 
related to substance abuse or domestic violence so 
he has made no progress in alleviating either condi- 
tion. He maintained that he resides in the apartment 
where the juvenile was found unattended on October 
2, 2019. He has never made that residence available 
for inspection to determine whether it is structurally 
safe or otherwise appropriate for the juvenile. 


36. The Respondent Father testified with clarity and 
certainty about events and circumstances of the cus- 
tody dispute with [Max’s mother] (e.g. the procedural 
history of the family court proceedings), his prior 
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living arrangements, and his work history. However, 
he offered the effects of a traumatic brain injury to 
excuse or explain his absence from his son’s life 
since he entered YFS nonsecure custody, his failure 
to consistently visit with the child during that same 
time, or otherwise to engage in services to alleviate 
the injurious conditions that led to YFS obtaining 
nonsecure custody. 


BO ep a [Respondent] has had only sporadic contact 
with [Max] since [Max] entered YFS nonsecure cus- 
tody. He has not engaged in or remedied any removal 
conditions and his residence has not been confirmed. 
He is unable to provide proper care and supervision 
within a reasonable period of time. 


39. Due to [respondent’s] failure . . . to engage in 
any services or to establish that [he] can provide 
proper care and supervision [of Max], YFS cannot 
recommend that [Max] be returned [to his care]. 
Consequently, multiple barriers to reunification are 
still present, [Max] remains in YFS nonsecure cus- 
tody, and there is a high probability of the repetition 
of neglect. 


We first consider respondent’s challenges to findings of fact 25, 29, 
and 31. Respondent contends that in finding of fact 25, the following 
portions of the finding were unsupported by the evidence: that he had 
been living “for weeks” in the apartment where Max was found; that he 
“claimed that furniture was being delivered” for the apartment; and that 
he depended on his then wife for support. We agree. Accordingly, we 
disregard these portions of finding of fact 25. See In re S.M., 375 N.C. 
673, 684, 850 S.E.2d 292, 302 (2020) (disregarding findings of fact that are 
unsupported by clear, cogent, and convincing evidence). 


Respondent next contends that finding of fact 29 incorrectly states 
that during disposition, the trial court found that substance abuse was 
one of the conditions which led to the adjudication of neglect. While 
the dispositional order states that respondent “seems to have a sub- 
stance abuse history,” respondent is correct that the trial court only 
explicitly listed “domestic violence,” “stable housing,” and “mental 
health” to be “the problems which led to adjudication and must be re- 
solved to achieve reunification.” Therefore, we disregard this portion 
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of finding of fact 29 to the extent it was considered as a problem that 
led to adjudication. We note, however, that respondent does not chal- 
lenge finding of fact 32, which states that respondent’s assessment in 
July of 2019 identified needs “in the area[ ] of substance abuse.” As 
such, the fact that respondent had a history of substance abuse is a 
proper consideration when determining whether the trial court prop- 
erly terminated respondent’s rights. 


Respondent next argues that finding of fact 31 incorrectly states 
that he did not visit with Max between 29 April and 10 July 2019. We 
agree. A social worker testified that respondent visited Max on 7 June 
2019. Therefore, we disregard this portion of the trial court’s finding 
of fact since respondent had a visit with the child during this 
four-month period. 


Regardless of our conclusion that the above findings of fact are un- 
supported, such error is harmless as the remaining findings in the trial 
court’s order still support its conclusion that respondent’s rights were 
subject to termination based on neglect. The trial court found that Max 
was adjudicated neglected on 4 February 2019. Notably, respondent 
stipulated to the findings of fact supporting the adjudication of neglect 
and did not appeal from the trial court’s order. This Court has repeat- 
edly stated that “[w]hen determining whether a child is neglected, the 
circumstances and conditions surrounding the child are what matters, 
not the fault or culpability of the parent.” In re Z.K., 375 N.C. 370, 373, 
847 S.E.2d 746, 748-49 (2020); see also In re S.D., 374 N.C. 67, 75, 839 
§.E.2d 315, 322 (2020) (“[T]here is no requirement that the parent whose 
rights are subject to termination on the grounds of neglect be respon- 
sible for the prior adjudication of neglect.”); In re J.M.J.-J., 374 N.C. 553, 
564, 843 S.E.2d 94, 104 (2020) (rejecting the respondent’s argument “that 
the trial court’s conclusion of neglect was erroneous because he was 
not responsible for the conditions that resulted in [his daughter’s] place- 
ment in DSS custody”). Consequently, based upon its finding that there 
had been a prior adjudication of neglect, we conclude the trial court’s 
findings were sufficient to support its conclusion that Max was previ- 
ously neglected.? 


3. Respondent also challenges findings of fact 9-14, 17, and 19 as being unsupported 
by the evidence. These findings of fact concern events between October 2016 and October 
2017. They detail respondent’s relationship with Max’s mother, claims of substance abuse 
by respondent and improper care and supervision of Max, various custody orders entered 
concerning Max, and a motion for contempt filed by respondent against Max’s mother 
and her purging of contempt. We decline, however, to review these findings of fact. These 
findings of fact all concern events and allegations that were unrelated to and preceded 
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Respondent next argues that the trial court’s determination that 
there was a likelihood of future neglect was erroneously based on his 
failure to comply with his case plan. Respondent asserts that allow- 
ing termination under N.C.G.S. § 7B-1111(a)(1) based on a parent’s 
non-compliance with his case plan would rob the parent of the impor- 
tant safeguards provided by N.C.G.S. § 7B-1111(a)(2), which would have 
afforded him a full twelve months to show improvement. Again, respon- 
dent’s argument is unpersuasive. 


This Court has stated that “[a] parent’s failure to make progress in 
completing a case plan is indicative of a likelihood of future neglect.” 
In re M.A., 374 N.C. 865, 870, 844 S.E.2d 916, 921 (2020) (quoting In re 
M.J.S.M., 257 N.C. App. 633, 637, 810 S.E.2d 370, 373 (2018)); see also 
In re W.K., 376 N.C. 269, 278-79, 852 S.E.2d 83, 91 (2020) (noting that 
“Tb]ased on respondent-father’s failure to follow his case plan and the 
trial court’s orders and his continued abuse of controlled substances, 
the trial court found that there was a likelihood the children would be 
neglected if they were returned to his care”). 


Here the trial court’s unchallenged findings of fact demonstrate that 
mental illness, domestic violence, and unstable housing were conditions 
the trial court identified which led to Max’s removal from respondent’s 
custody and the adjudication of neglect. To address these issues, the 
trial court adopted respondent’s case plan, which required him to be 
screened for needs in these areas and to comply with all recommenda- 
tions. Respondent submitted to the screening, which identified a need 
in the area of domestic violence. The trial court found, however, that re- 
spondent failed to initiate any services to address domestic violence and 
made no progress in ameliorating this issue. In addition to those findings 
regarding respondent’s failure to address domestic violence concerns, 
the trial court found that, consistent with respondent’s prior issues with 
unstable housing, YFS was unable to confirm respondent’s residence. 


Furthermore, though awarded visitation, respondent failed to con- 
sistently visit with Max. Additionally, the trial court’s determination that 
there was a likelihood of future neglect did not rest solely on respon- 
dent’s failure to complete his case plan. For example, substance abuse 
was also identified as an area of need for services, and the trial court 


the claims which led to the filing of the juvenile petition and the adjudication of Max as a 
neglected juvenile. Consequently, because they are not necessary to the trial court’s deter- 
mination that respondent previously neglected Max, we need not review them. See In re 
T.N.H., 372 N.C. at 407, 831 S.E.2d at 58-59 (“[W]e review only those findings necessary 
to support the trial court’s determination that grounds existed to terminate respondent’s 
parental rights.” (citing In re Moore, 306 N.C. at 404, 293 S.E.2d at 133)). 
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could properly conclude that failure to address this issue could lead to 
a repetition of neglect. See In re D.L.A.D., 375 N.C. 565, 572, 849 S.E.2d 
811, 817 (2020) (stating that “a substance abuse problem that likely went 
untreated could inhibit a parent’s capability or willingness to consis- 
tently provide adequate care to a child” and thus would support a deter- 
mination that neglect would likely repeat in the future). The trial court 
found that during the relevant periods of time during this proceeding, 
respondent twice tested positive for marijuana, tested positive once for 
cocaine, and failed to begin a recommended forty-hour outpatient sub- 
stance abuse program. Thus, based on respondent’s failures to address 
all of these issues, the trial court properly determined that there was a 
high probability of repetition of neglect should Max be returned to his 
father’s care and custody. 


Notably, though respondent disputes the trial court’s assessment of 
his culpability, i.e., whether he was responsible for the neglect, it was 
within the trial court’s authority to pass on respondent’s credibility. 
Having interacted with respondent throughout the proceeding, the trial 
court was in the best position to determine respondent’s credibility re- 
garding his culpability as it relates to neglect. See In re C_A.H., 375 N.C. 
750, 759, 850 S.E.2d 921, 927 (2020) (noting that the trial court, given its 
unique position, is the proper entity to make credibility determinations 
and thus appellate courts should not reweigh such determinations). 
Therefore, the trial court’s remaining findings of fact support its con- 
clusion of law that a ground existed to terminate respondent’s parental 
rights pursuant to N.C.G.S. § 7B-1111(a)(1). Accordingly, we affirm the 
trial court’s determination that a ground existed to terminate respon- 
dent’s parental rights based on neglect. 


II. Disposition 


We next consider respondent’s arguments regarding disposition. If 
the trial court finds at least one ground to terminate parental rights un- 
der N.C.G.S. § 7B-1111(a), it proceeds to the dispositional stage where 
it must “determine whether terminating the parent’s rights is in the juve- 
nile’s best interest” based on the following factors: 


(1) The age of the juvenile. 
(2) The likelihood of adoption of the juvenile. 


(3) Whether the termination of parental rights will 
aid in the accomplishment of the permanent plan 
for the juvenile. 


(4) The bond between the juvenile and the parent. 
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(5) The quality of the relationship between the juve- 
nile and the proposed adoptive parent, guardian, 
custodian, or other permanent placement. 


(6) Any relevant consideration. 
N.C.G.S. § 7B-1110(a) (2019). 


[2] Respondent contends the trial court committed reversible error 
when it prevented him from testifying about his concerns regarding Max 
being placed with the maternal grandfather. At the termination hearing, 
respondent began testifying that before Max was born, the following 
events occurred: 


[Max’s mother] called me ranting and raving, saying 
that [the maternal grandfather] was yelling and being 
belligerent. But when I was on the phone with him 
-- or with her, I guess he whipped out his penis and 
peed on the door. She told me to get over there. I left 
my apartment at -- 


DSS’s attorney objected to respondent’s testimony and the trial court 
sustained the objection, noting that the allegation about the maternal 
grandfather's suitability as a placement for Max had already been liti- 
gated and resolved. 


Respondent asserts that the trial court’s exclusion of his testimony 
was based on the doctrine of collateral estoppel. Respondent contends 
that the trial court misapplied the doctrine because there was no prior 
order in the case regarding the incident about which he sought to testify. 
Respondent argues that the exclusion of the testimony was prejudicial 
because it directly undermined its determination of Max’s best interests. 
We are not persuaded. 


Importantly, to preserve an argument concerning the exclusion of 
evidence, a party is required to make an offer of proof in accordance 
with N.C.G.S. § 8C-1, Rule 103(a)(2). State v. Atkins, 349 N.C. 62, 79, 505 
S.E.2d 97, 108 (1998). This Court has stated: 


[W]e would hold that, whether an objection be to the 
admissibility of testimony or to the competency of a 
witness to give that, or any, testimony, the significance 
of the excluded evidence must be made to appear 
in the record if the matter is to be heard on review. 
Unless the significance of the evidence is obvious 
from the record, counsel offering the evidence must 
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make a specific offer of what he expects to prove by 
the answer of the witness. 


Currence v. Hardin, 296 N.C. 95, 99-100, 249 S.E.2d 387, 390 (1978). 
Here respondent failed to make an offer of proof regarding the excluded 
testimony and the substance of the excluded testimony regarding the 
maternal grandfather is not obvious from the record. 


Furthermore, even assuming that this argument was preserved for 
appeal, we would decline to find that the trial court abused its discretion 
by curtailing respondent’s testimony. N.C.G.S. § 7B-1110(a) provides that 
at the dispositional hearing, the trial court “may consider any evidence, 
including hearsay evidence as defined in G.S. 8C-1, Rule 801, that the 
court finds to be relevant, reliable, and necessary to determine the best 
interests of the juvenile.” N.C.G.S. § 7B-1110(a) (emphases added). 
Additionally, this Court has stated that 


during the adjudication stage of a termination 
proceeding, the trial court must apply the provisions 
of the North Carolina Rules of Evidence that apply 
in all civil cases. During the dispositional stage, 
conversely, the trial court retains significantly 
more discretion in its receipt of evidence and may 
admit any evidence that it considers to be relevant, 
reliable, and necessary in its inquiry into the child’s 
best interests[.] 


In re R.D., 376 N.C. 244, 250-51, 852 S.E.2d 117, 124 (2020) (emphasis 
added). 


Notably, here the same trial judge who presided over the termina- 
tion hearing had presided over Max’s case since the filing of the initial 
petition in October 2018. Furthermore, though respondent’s testimony 
was curtailed, some of his concerns regarding the maternal grandfather 
were described in his testimony. Importantly, the trial court had previ- 
ously heard the concerns regarding the maternal grandfather’s fitness 
and determined they were without merit. Given the wide discretion af- 
forded the trial court in making evidentiary rulings during the dispo- 
sitional hearing, even assuming that the issue had been preserved for 
appellate review, we would conclude the trial court did not abuse its 
discretion by excluding further testimony from respondent on this issue. 
See id. at 253, 852 S.E.2d at 126 (stating that N.C.G.S. § 7B-1110 “gives 
the trial court broad discretion regarding the receipt of evidence in its 
quest to determine the best interests of the child under the particular 
circumstances of the case”). 
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[3] Respondent next argues that the trial court applied the wrong evi- 
dentiary standard when deciding whether it was in Max’s best interests 
to terminate his parental rights. Specifically, respondent claims that the 
trial court applied the clear, cogent, and convincing evidentiary standard 
that is required for adjudicatory findings. Respondent argues that the 
failure to apply the correct standard was necessarily prejudicial. 


At the adjudication stage, the burden “shall be upon the petitioner or 
movant and all findings of fact shall be based on clear, cogent, and con- 
vincing evidence[,]” N.C.G.S. § 7B-1109(f) (2019), whereas “no burden of 
proof should be imposed upon either party at the dispositional stage,” 
In re R.D., 376 N.C. at 256, 852 S.E.2d at 127. A trial court is not required 
to bifurcate the adjudicatory and dispositional hearing, and the evidence 
from both stages may be intertwined. See In re S.M.M., 374 N.C. 911, 
915, 845 S.E.2d 8, 12 (2020) (“Although the dispositional evidence was 
intertwined with adjudicatory evidence, a trial court is not required to 
bifurcate the hearing into two distinct stages.”). The trial court must still 
apply the correct standard of proof at each stage of the proceedings. 
See In re R.B.B., 187 N.C. App. 639, 643-44, 654 S.E.2d 514, 518 (2007) 
(stating that a trial court may combine the adjudicatory and disposition- 
al stages into one hearing so long as it applies the correct evidentiary 
standard to each stage), disc. rev. denied, 362 N.C. 235, 659 S.E.2d 738 
(2008). Nevertheless, this Court has recognized that even an incorrect 
recitation of the standard of proof may not constitute reversible error 
where it is not prejudicial. See In re L.E.W., 375 N.C. 124, 128, 846 S.E.2d 
460, 465 (2020) (concluding that the trial court’s incorrect statement that 
it applied a clear, cogent, and convincing evidentiary standard to review 
a permanency planning order worked in the respondent’s favor as it re- 
quired DSS to present stronger proof than actually required, thus render- 
ing any error harmless); see also In re A.J.A.-D., 269 N.C. App. 677, 837 
S.E.2d 483 (2020) (noting that the trial court’s improper designation of 
the “clear, cogent, and convincing” standard of proof to its dispositional 
findings was harmless error since it worked to benefit the respondent by 
requiring DSS to meet a higher burden than would normally apply). 


Here with respondent’s consent, the trial court consolidated the ad- 
judicatory and dispositional hearings. In its written order, the trial court 
noted that it made its findings of fact by “clear, cogent, and convincing 
evidence.” The trial court did not, however, state in open court or in its 
order that it recognized that there was no burden of proof applicable to 
the best interests determination at the dispositional stage. 


Despite the trial court’s failure to state the different evidentiary stan- 
dards applied to each portion of the proceeding, the trial court noted 
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that it determined that terminating respondent’s rights was in the child’s 
best interests. It did so after assessing each factor listed in N.C.G.S. 
§ 7B-1110, finding that: 


38. While [respondent] did appear to have a bond 
when he visited with [Max], it was not a particularly 
strong bond. ... 4 


40. That the goal of the case is adoption. 


41. [Max] resides with his maternal grandfather... . 
In that home, [Max’s] two older siblings also reside 
along with [the maternal grandfather’s] paramour.... 
That home is a loving, caring, stable, and potentially 
adoptive home. The likelihood of adoption is very 
high. Terminating [respondent’s] parental rights will 
aid in the accomplishment of the permanent plan of 
adoption. [Max] cannot be adopted unless [respon- 
dent] consent[s] to an adoption or [his] parental rights 
are terminated. During observations of [Max] in [the 
maternal grandfather and his paramour’s] residence, 
he appears happy and very attached to everyone who 
resides there. Terminating [respondent’s] parental 
rights is in the child’s best interest. 


Therefore, it is clear that the trial court understood what it must con- 
sider when determining the best interests of the child. Moreover, even if 
the trial court applied the wrong evidentiary standard, respondent has 
not shown he was prejudiced by the trial court’s failure to articulate the 
lower standard employed for the dispositional phase. Applying a “clear, 


4. Respondent also challenges as being unsupported by clear, cogent, and convinc- 
ing evidence the portion of finding 38 which stated that “[w]hile [respondent] did appear 
to have a bond when he visited with [Max], it was not a particularly strong bond.” Notably, 
this finding of fact concerns the trial court’s determination of the child’s best interests 
under N.C.G.S. § 7B-1110(a) and was not necessary to the trial court’s conclusion that a 
ground existed to terminate respondent’s parental rights. 


We review this argument as a challenge to one of the trial court’s dispositional find- 
ings. Respondent notes that there was testimony in the record that respondent interacted 
appropriately with Max and that their visits were positive. Notably, this evidence that re- 
spondent cites does not concern the strength of the bond between respondent and Max. 
Importantly, the record contains evidence that the bond between respondent and 
Max could not be described as a parent/child bond due to, inter alia, the infrequency of 
respondent’s visits and his general lack of effort. Thus, there is competent evidence in the 
record that supports the trial court’s finding here. 
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cogent, and convincing” standard to the dispositional phase here meant 
that the trial court would have required YFS to overcome a heightened 
standard to show that terminating respondent’s rights was in the child’s 
best interests. See In re L.E.W., 375 N.C. at 128, 846 S.E.2d at 465. Thus, 
respondent’s argument is overruled. 


As such, we affirm the trial court’s order terminating respondent’s 
parental rights. 


AFFIRMED. 


IN THE MATTER OF T.M.B. 


No. 5A21 
Filed 24 September 2021 


Termination of Parental Rights—grounds for termination— 
parental rights terminated as to another child—lack of safe 
home—no protection from abusive individuals 

The trial court properly terminated a mother’s parental rights 
to her son on the basis that her parental rights had been terminated 
involuntarily to two of her other children and she lacked the ability 
to establish a safe home (N.C.G.S. § 7B-1111(a)(9)), after making 
findings, which were based on clear, cogent, and convincing evi- 
dence, that she had a pattern of exposing her children to abusive 
individuals and lacked insight into her son’s sexual abuse and the 
effect it had on him, that she had not made sufficient progress with 
her own mental health treatment, and that she was unable to pro- 
vide safe and stable housing for her son. The court’s findings in turn 
supported its conclusion that grounds existed to terminate and that 
termination of the mother’s parental rights was in the best interest 
of her son. 


Appeal pursuant to N.C.G.S. § 7B-1001(a1)(1) from orders entered 
on 17 September 2020 by Judge Monica Bousman in District Court, 
Wake County. This matter was calendared for argument in the Supreme 
Court on 19 August 2021 but determined on the record and briefs with- 
out oral argument pursuant to Rule 30(f) of the North Carolina Rules of 
Appellate Procedure. 
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Mary Boyce Wells for petitioner-appellee Wake County Human 
Services. 


Parker Poe Adams & Bernstein LLP, by Carlos E. Manzano, for 
appellee Guardian ad Litem. 


Mercedes O. Chut for respondent-appellant mother. 


BARRINGER, Justice. 


Respondent appeals from the trial court’s 17 September 2020 order 
terminating her parental rights in her minor child T.M.B. (Thomas).! 
After careful review, we affirm the trial court’s order terminating respon- 
dent’s parental rights. 


I. Factual and Procedural Background 


In December 2006, respondent prematurely gave birth to Thomas 
who weighed only two pounds and four ounces. Respondent’s drug 
screen came back positive for cocaine, and respondent admitted to us- 
ing cocaine during her pregnancy. In April 2009, CPS received a report 
that respondent was homeless, Thomas had a black eye, and respondent 
and her boyfriend, C.H., were abusing drugs. In September 2012, Thomas 
reported that C.H. was violent and aggressive in the home. On 7 October 
2015, Wake County Human Services (WCHS) filed a juvenile petition 
alleging that Thomas was a neglected juvenile. The petition outlined 
respondent’s extensive history with Child Protective Services (CPS) that 
began on 7 March 2000 and included sixteen reports of neglect regarding 
respondent’s other children. 


Following a hearing on 3 November 2015, the trial court entered 
an order on 18 November 2015 adjudicating Thomas to be a neglected 
juvenile. In a separate disposition order entered on 8 January 2016, the 
trial court found that respondent signed an Out of Home Family Services 
Agreement (OHFSA) on 29 September 2015. The trial court ordered re- 
spondent to comply with the OHFSA and to have supervised visitation 
with Thomas as agreed upon by Thomas’s father, who was given sole 
legal custody of Thomas. 


On 6 September 2018, WCHS filed a petition alleging Thomas to be 
a neglected juvenile and obtained nonsecure custody of Thomas. WCHS 


1. A pseudonym is used in this opinion to protect the juvenile’s identity and for ease 
of reading. 
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alleged that on 3 July 2018, a report was received that Thomas was hos- 
pitalized for mental health treatment at Holly Hill Hospital after run- 
ning away from home for fear of the corporal punishment his father and 
stepmother inflicted upon him. The petition also alleged that a Child 
and Family Evaluation (CFE) was completed, and the CFE provider 
found that Thomas was exhibiting symptoms in the clinical range for anx- 
iety, depression, posttraumatic stress, dissociation, dissociation-overt, 
dissociation-fantasy, sexual concerns, and sexual preoccupation. 


After the adjudication hearing on the petition for neglect on 
1 November 2018, the trial court entered a consent order adjudicating 
Thomas to be a neglected juvenile. The trial court again ordered respon- 
dent to comply with the OHFSA and ordered WCHS to retain custody 
of Thomas. 


Following a permanency-planning hearing on 28 January 2019, the 
trial court entered an order on 21 February 2019 finding that respon- 
dent had completed a substance abuse assessment in July 2018 for a 
case regarding one of her other children. Respondent’s parental rights 
to two of her children were terminated in 2018. At the time, respondent 
was the biological mother of five children under the age of eighteen, 
none of whom were in her care. She had been incarcerated and charged 
with felony child abuse in March 2018, convicted of misdemeanor child 
abuse, and released in December 2018. The primary permanent plan for 
Thomas was set as reunification with a parent, with a secondary perma- 
nent plan of adoption. 


Following another permanency-planning hearing on 22 July 2019, the 
trial court entered an order on 3 September 2019 finding that a WCHS 
social worker visited respondent’s home on 15 May 2019, and the home 
was unsuitable for a child. Respondent shared the home with her mother 
and respondent’s girlfriend. It was cluttered with no room for a child to 
sleep. The trial court ordered that the primary permanent plan remain re- 
unification with a parent, with a secondary permanent plan of adoption. 


On 28 January 2020, the trial court entered a permanency-planning 
order finding that respondent had made minimal progress in engaging 
in her case plan. Specifically, the trial court found that WCHS had not 
been able to contact respondent from July to October 2019, respondent 
had engaged in unpermitted contact with Thomas through Facebook in 
October 2019, respondent had picked Thomas up from school and taken 
him to her home on 29 October 2019, and respondent had arranged for 
Thomas to be picked up from school on 5 November 2019 by C.H., though 
the attempt was thwarted by a WCHS social worker who intervened. In 
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addition, the trial court found that respondent was still living with her 
mother and respondent’s girlfriend. Finally, the trial court found that 
respondent had attended her updated substance abuse assessment on 
26 November 2019 and complied with two random drug screens, both of 
which were negative. However, the trial court noted that WCHS had not 
received proof of respondent’s attendance at Alcoholics Anonymous/ 
Narcotics Anonymous meetings. After making these findings, the trial 
court changed the primary permanent plan to adoption, with a second- 
ary permanent plan of reunification with a parent. 


Around July 2020, Thomas was placed in a therapeutic foster home 
with prospective adoptive parents. Thomas bonded with his foster par- 
ents who fully incorporated him into their lives. Thomas stated that he 
would like to be adopted by his foster parents. 


WCHS filed a motion to terminate respondent’s parental rights to 
Thomas? pursuant to N.C.G.S. § 7B-1111(a)(1), (2), and (9) on 4 February 
2020. Following a 20 August 2020 hearing on WCHS’s motion to termi- 
nate respondent’s parental rights, the trial court entered an order on 
17 September 2020 concluding that grounds existed to terminate respon- 
dent’s parental rights to Thomas pursuant to N.C.G.S. § 7B-1111(a)(1), 
(2), and (9). The trial court also concluded that it was in Thomas’s best 
interests that respondent’s parental rights be terminated and terminated 
respondent’s parental rights. Respondent appealed. 


II. Analysis 


North Carolina law sets out a two-step process for the termina- 
tion of parental rights: an adjudicatory stage and a dispositional stage. 
N.C.G.S. §§ 7B-1109 to -1110 (2019). At the adjudicatory stage, the pe- 
titioner bears the burden of proving by clear, cogent, and convincing 
evidence the existence of one or more grounds for termination under 
N.C.G.S. § 7B-1111(a). N.C.G.S. § 7B-1109(e)-(f). Then, if the trial court 
finds that one or more grounds for terminating the respondent’s parental 
rights exist, the matter proceeds to the dispositional stage where the 
trial court examines whether termination of the respondent’s parental 
rights is in the juvenile’s best interests. N.C.G.S. § 7B-1110(a). 


A. Standard of Review 


Respondent challenges numerous findings of fact from the adjudica- 
tion stage, as well as the trial court’s conclusions of law concerning each 
of the three grounds under N.C.G.S. § 7B-1111(a) which it found war- 


2. WCHS also filed to terminate the parental rights of Thomas’s father, but the peti- 
tion was heard separately, and he is not a party to this appeal. 
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ranted termination. On appeal, this Court limits its review of the find- 
ings of fact to “only those findings necessary to support the trial court’s 
determination that grounds existed to terminate respondent’s parental 
rights.” In re T.N.H., 372 N.C. 403, 407 (2019). We review these find- 
ings “to determine whether [they] are supported by clear, cogent and 
convincing evidence.” In re Montgomery, 311 N.C. 101, 111 (1984). “A 
trial court’s finding of fact that is supported by clear, cogent, and con- 
vincing evidence is deemed conclusive even if the record contains evi- 
dence that would support a contrary finding.” In re B.O.A., 372 N.C. 372, 
379 (2019). Further, “[f]indings of fact not challenged by respondent are 
deemed supported by competent evidence and are binding on appeal.” 
In re T.N.H., 372 N.C. at 407. “The trial court’s conclusions of law are 
reviewable de novo on appeal.” In re C_B.C., 373 N.C. 16, 19 (2019). 


B. Termination Pursuant to N.C.G.S. § 7B-1111(a)(9) 


Respondent challenges the trial court’s adjudication that termina- 
tion was warranted pursuant to N.C.G.S. § 7B-1111(a)(9). Under N.C.G.S. 
§ 7B-1111(a)(9), grounds exist to terminate a parent’s parental rights 
when “[t]he parental rights of the parent with respect to another child of 
the parent have been terminated involuntarily by a court of competent 
jurisdiction and the parent lacks the ability or willingness to establish a 
safe home.” N.C.G.S. § 7B-1111(a)(9) (2019). A “safe home” is defined by 
statute as one “in which the juvenile is not at substantial risk of physical 
or emotional abuse or neglect.” N.C.G.S. § 7B-101(19). 


C. Challenges to Specific Findings of Fact 


On appeal, respondent challenges numerous factual findings made 
by the trial court. However, we address only those challenges that are 
necessary to support the trial court’s adjudication that grounds ex- 
isted to terminate respondent’s parental rights pursuant to N.C.G.S. 
§ 7B-1111(a)(9). While respondent challenges other findings of fact, 
those findings are clearly unnecessary to support the grounds for termi- 
nation given the findings examined below, so we do not address them. 


Respondent challenges findings of fact 17 and 18 stating that she had 
a history of not complying with orders regarding contact with Thomas’s 
brother Troy,? including “[a]lmost immediate[]” disregard of a 2017 su- 
pervised contact order. Respondent appears to question these findings’ 
relevance, noting that they do not involve Thomas, and further contend- 


3. This Court previously used this pseudonym in its opinion reviewing and affirming 
the termination of respondent’s parental rights to Troy. In re T.N.H., 372 N.C. 403, 404, 
412-183 (2019). 
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ing that they were exaggerated. While respondent is correct that the 
findings do not involve Thomas, they are still relevant since they involve 
the previous termination of respondent’s parental rights with respect to 
a child. Moreover, findings 17 and 18 were not exaggerated. As reflected 
in the testimony and exhibits admitted at the termination hearing, the 
trial court rendered an order prohibiting respondent from unsupervised 
contact with Troy in August 2017 and then rendered another order waiv- 
ing further review in November of 2017. Only a month later, in December 
of 2017, respondent violated that order, engaging in unsupervised con- 
tact with Troy. This was in addition to numerous other violations of visi- 
tation orders. Accordingly, we conclude that findings of fact 17 and 18 
were supported by clear, cogent, and convincing evidence. 


Next, respondent challenges the trial court’s findings that she lacked 
insight into Thomas’s trauma. Respondent appears to interpret these 
findings as stating that she denied Thomas’s abuse. But that is not what 
the trial court found. In its findings, the trial court noted that respon- 
dent had acknowledged to some degree that Thomas had been sexually 
abused but focused on her lack of insight into this abuse. As detailed 
below, respondent’s own words and actions demonstrated that she did 
not understand the extent of Thomas’s trauma or how to help him heal 
from it. 


Prior to the termination hearing, respondent had asserted multiple 
times that she did not believe Thomas had ever been sexually abused, 
even when presented with evidence to the contrary. At the termination 
hearing itself, respondent stated she believed Thomas was sexually 
abused, but she did not appear to understand the extent of his trauma, 
downplaying it since he had not been “penetrated.” 


Additional evidence supported the trial court’s finding that respon- 
dent had not gained insight into Thomas’s trauma. Respondent contends 
that her testimony concerning her own abuse was sufficient to show 
that she understood Thomas’s trauma. This testimony consisted of re- 
spondent disclosing her own experiences and asserting that, “[Y]ou 
can’t tell me nothing that I already don’t know.” However, other testi- 
mony showed that this past experience had not provided respondent 
insight into how to prevent her children from being sexually abused or 
how to care for the trauma they incurred. Further, respondent limits 
her challenge on appeal to Thomas’s sexual abuse. However, the trial 
court found that Thomas’s trauma stemmed from both sexual abuse and 
the severe physical abuse he endured at the hands of his birth father 
and C.H. Respondent does not challenge that she lacked insight into 
Thomas’s trauma resulting from physical abuse. Nor does respondent 
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contend that she has insight into the anxiety, depression, posttraumatic 
stress disorder, dissociation, dissociation-overt, dissociation-fantasy, 
sexual concerns, and sexual preoccupation Thomas endured as a result 
of both sexual and physical abuse. 


Further, respondent’s actions demonstrate a lack of insight into 
Thomas’s abuse. In July of 2019, the trial court suspended respondent’s 
visitations out of concern for Thomas’s mental health. Nevertheless, 
respondent disregarded those concerns, putting her own needs above 
the safety and welfare of her son. Respondent engaged with Thomas 
on social media, visited with him, and attempted to arrange more vis- 
its, despite the threat they posed to Thomas’s mental health. These ac- 
tions contradict respondent’s assertion that she understands the trauma 
Thomas experienced. Rather, the evidence of respondent’s actions and 
her own testimony support the trial court’s finding that respondent 
lacked insight into Thomas’s trauma. 


Next, respondent contends that the evidence does not support find- 
ing of fact 33 that she could not control Thomas while he was in her care, 
prevent him from spending time with a past abuser and other unsafe 
individuals, or stop him from engaging in risky behaviors. In support of 
this challenge, respondent proffers her testimony that she could prevent 
Thomas from visiting C.H. but not from calling him. However, other evi- 
dence presented at the termination hearing contradicts this assertion. In 
the two-and-a-half years preceding the termination hearing, respondent 
twice obtained custody of one of her children and each time exposed 
that child to an abuser. First, in January 2018, respondent brought Troy 
to a motel and then left him unsupervised, directly leading to his sexual 
abuse. Second, in October 2019, respondent picked up Thomas and im- 
mediately brought him to meet C.H., a past abuser. The next month, re- 
spondent again would have placed Thomas in a dangerous situation, as 
respondent had arranged for C.H. to pick Thomas up from school until 
the plot was uncovered by a social worker. In addition, respondent con- 
ceded that she could not control Thomas’s access to technology, and 
Thomas had demonstrated a proficiency for using communication tech- 
nology. Based on the evidence before the trial court, we find that it could 
discredit respondent’s assertion and find that if Thomas was returned 
to her care, she either could not or would not keep him away from dan- 
gerous individuals, control him, and prevent him from engaging in risky 
behavior. Accordingly, we are bound by the trial court’s finding of fact 33. 


Next, respondent challenges the portions of findings of fact 35-40 
relating to her obtainment of mental health services. Specifically, re- 
spondent challenges the findings that her untreated mental health 
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condition made it emotionally unsafe for her to interact with Thomas, 
that respondent did not engage in mental health treatment to resolve 
this issue, that respondent was not taking medication for her diagnoses, 
and that COVID-19 did not cause respondent’s lack of progress. 


Each of these findings, however, are supported by sufficient evi- 
dence. Respondent’s psychological evaluation concluded that she need- 
ed to progress in her personal stability before interacting with Thomas 
again, and her social worker testified that she never reached a place 
where she could safely participate in Thomas’s mental health treatment. 
Additionally, the documentary and testamentary evidence reflected that 
respondent was neither taking medication for her mental health diagno- 
ses, despite finding that it had helped her in the past, nor participating in 
any mental health counseling. Additionally, though respondent admitted 
that she needed mental health treatment to stabilize her mood, she had 
not participated in any appointments with Turning Point despite being 
directed to them for treatment. Respondent blames Turning Point and 
COVID-19 for her nonparticipation in mental health treatment, but the 
evidence demonstrates that respondent had a history of missing mental 
health appointments, even when they were scheduled for her in advance 
and she received numerous reminders. 


Finally, respondent challenges the trial court’s finding that she was 
unable to provide safe and stable housing for Thomas. Respondent’s 
challenge mostly centers on the fact that she was looking for housing at 
the time of termination. However, respondent had only recently started 
looking for housing at the time of the termination hearing. Prior to that, 
respondent had been living with her mother in a home a social worker 
had reviewed and found not suitable for a child. The last time respon- 
dent brought Thomas to visit this home, in October of 2019, he was 
exposed to a past abuser. Further, at the time of the termination hearing, 
respondent was residing in a motel. Given the foregoing, the trial court’s 
finding that respondent had not obtained safe and stable housing for 
Thomas was supported by clear, cogent, and convincing evidence. 


D. Challenge to the trial court’s legal conclusion 


Respondent further argues that the facts addressed above do not 
support the trial court’s legal conclusion that grounds existed to termi- 
nate her parental rights pursuant to N.C.G.S. § 7B-1111(a)(9). We dis- 
agree. As an initial matter, we note that the first requirement of N.C.G.S. 
§ 7B-1111(a)(9)—that the parental rights of the parent with respect 
to another child have been previously terminated—is met in this case 
and unchallenged. Respondent previously had her custody to Thomas’s 
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brother Troy terminated, which this Court affirmed. See In re T.N.H., 372 
N.C. at 412-13. Accordingly, respondent focuses her arguments on the 
second requirement of N.C.G.S. § 7B-1111(a)(9)—that respondent lacks 
the ability or willingness to establish a safe home. Respondent contends 
that she is able and willing to provide a safe home since she is no longer 
incarcerated, understands the sexual trauma Thomas endured, would 
not put Thomas at risk of abuse, no longer is in a relationship with one 
of Thomas’s abusers, and sufficiently changed her circumstances. 


However, respondent’s contentions are contradicted by the trial 
court’s previously described findings of fact to which this Court is bound. 
These findings show that at the time of the termination hearing respon- 
dent was unable to protect Thomas from abuse or prevent him from 
engaging in risky behaviors. Indeed, respondent was still actively expos- 
ing Thomas to abusers. Additionally, respondent had not gained insight 
into Thomas's sexual- or physical-abuse-related trauma or how to prop- 
erly care for it. Further, respondent had not procured a safe or stable 
home for Thomas to live in. Finally, respondent had failed to progress in 
her mental health treatment to a point where she could safely interact 
with Thomas without endangering his emotional safety. These findings, 
which were supported by clear, cogent, and convincing evidence, are 
sufficient to support the trial court’s conclusion that respondent lacked 
the ability and willingness to provide Thomas a safe home. 


III. Conclusion 


Since only one of the grounds outlined in N.C.G.S. § 7B-1111(a) 
is necessary to support a termination of parental rights, we decline to 
address respondent’s arguments challenging the trial court’s finding 
that grounds existed to terminate her parental rights under N.C.G.S. 
§ 7B-1111(a)(1) and (2). Respondent does not challenge the trial court’s 
determination, in the dispositional stage, that it was in Thomas’s best 
interests to terminate her parental rights. Accordingly, we affirm the trial 
court’s order. 


AFFIRMED. 
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STATE OF NORTH CAROLINA 
v. 
DONALD EUGENE HILTON 


No. 292A20 
Filed 24 September 2021 


Satellite-Based Monitoring—lifetime—reasonableness _bal- 
ancing test—aggravated offenders 

The imposition of lifetime satellite-based monitoring (SBM) 
on defendant after the end of his post-release supervision was not 
an unconstitutional search in violation of the Fourth Amendment 
because defendant had been convicted of first-degree statutory rape 
and first-degree statutory sexual offense, making him an aggra- 
vated offender as defined by N.C.G.S. § 14-208.6(1a). Lifetime SBM as 
applied to aggravated offenders is reasonable in light of the State’s 
paramount interest in protecting the public (particularly children), 
the SBM program’s efficacy as a deterrent for recidivism, and the 
minimal nature of the intrusion required by SBM monitoring given 
the diminished expectation of privacy by aggravated offenders. 


Constitutional Law—North Carolina—general warrants— 
orders imposing satellite-based monitoring 


Orders entered pursuant to the statutory satellite-based moni- 
toring (SBM) program do not constitute general warrants, which are 
prohibited by Art. I, sec. 20 of the North Carolina constitution, and 
therefore do not violate the state constitution on that basis. 

Justice EARLS dissenting. 
Justices HUDSON and ERVIN join in this dissenting opinion. 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 


divided panel of the Court of Appeals, 271 N.C. App. 505, 845 S.E.2d 
81 (2020), affirming in part, reversing in part, and remanding an order 
entered on 10 May 2018 by Judge Daniel A. Kuehnert in Superior Court, 
Catawba County. On 23 September 2020, the Supreme Court allowed 
defendant’s petition for discretionary review as to additional issues and 
the State’s petition for discretionary review. Heard in the Supreme Court 
on 17 May 2021. 
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Joshua H. Stein, Attorney General, by Joseph Finarelli, Special 
Deputy Attorney General, for the State-appellee. 


Glenn Gerding, Appellate Defender, by Nicholas C. Woomer-Deters, 
Assistant Appellate Defender, and James R. Grant, Assistant 
Appellate Defender, for defendant-appellant. 


NEWBY, Chief Justice. 


The Supreme Court of the United States held that North Carolina’s 
satellite-based monitoring (SBM) program effects a Fourth Amendment 
search. As such, the imposition of SBM on a limited category of sex of- 
fenders is constitutional so long as it is reasonable. “The reasonableness 
of a search depends on the totality of the circumstances, including the 
nature and purpose of the search and the extent to which the search in- 
trudes upon reasonable privacy expectations.” Grady v. North Carolina 
(Grady I), 575 U.S. 306, 310, 135 S. Ct. 1868, 13871 (2015) (per curiam). 
The Fourth Amendment reasonableness test requires balancing signifi- 
cant competing interests: the State’s interest in protecting children and 
others from sexual abuse and a convicted sex offender’s right to privacy 
from government monitoring. 


Upon remand from the Supreme Court’s Grady I order, this Court 
held the SBM program to be unconstitutional as applied to the narrow 
category of individuals “who are subject to mandatory lifetime SBM 
based solely on their status as a statutorily defined ‘recidivist’ who have 
completed their prison sentences and are no longer supervised by the 
State through probation, parole, or post-release supervision.” State 
v. Grady (Grady ID, 372 N.C. 509, 522, 831 S.E.2d 542, 553 (2019) (foot- 
note omitted). Our Grady III decision, however, left unanswered the 
question of whether the SBM program is constitutional as applied to sex 
offenders who are in categories other than that of recidivists who are no 
longer under State supervision. 


Defendant here is not a member of the category contemplated in 
Grady ITI. Rather, he falls into the aggravated offender category, which 
consists of defendants who are subject to SBM due to their conviction 
of at least one statutorily defined “aggravated offense.” A limited num- 
ber of very serious sexual offenses such as rape are categorized as ag- 
gravated. Defendant’s crime being one of the most serious sex offenses 
impacts our weighing of the reasonableness factors, including society’s 
interest in protecting its most vulnerable members and the expectation 
of privacy that society recognizes as legitimate. As such, the task here is 
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to determine whether the SBM program! is constitutional as applied to 
aggravated offenders. 


For guidance, the Supreme Court has provided two examples for 
conducting the Fourth Amendment reasonableness test in the context 
of categorical searches. Grady I, 575 U.S. at 310, 135 S. Ct. at 1371 (cit- 
ing Samson v. California, 547 U.S. 8438, 857, 126 S. Ct. 2193, 2202 (2006) 
(suspicionless search of parolee was reasonable); Vernonia Sch. Dist. 
47J v. Acton, 515 U.S. 646, 664-65, 115 S. Ct. 2386, 2396 (1995) (random 
drug testing of student athletes was reasonable)). Having conducted the 
reasonableness analysis in light of Samson, Vernonia, and our prior de- 
cision in Grady III, we conclude that searches effected by the imposi- 
tion of lifetime SBM upon aggravated offenders are reasonable. We also 
conclude that the SBM program does not violate Article I, Section 20 of 
the North Carolina Constitution. The trial court’s order imposing lifetime 
SBM based upon defendant’s status as an aggravated offender thus com- 
plies with the Fourth Amendment and Article I, Section 20. Accordingly, 
we (1) modify and affirm the portion of the decision of the Court of 
Appeals which upheld the imposition of SBM during post-release super- 
vision and (2) reverse the portion of the decision which held the imposi- 
tion of post-supervision SBM to be an unreasonable search. Therefore, 
the trial court’s SBM order is reinstated. 


I. Facts and Procedural History 


During an interview with a criminal investigator on 8 June 2005, 
defendant admitted to having sexual intercourse with one minor child 
and sexual contact with another while a third minor child watched. On 
5 July 2005, defendant was charged with first-degree statutory rape and 
first-degree statutory sexual offense. On 26 April 2007, he pled guilty to 
the charges and received a sentence of 144 to 182 months. Defendant 
was released from prison on 9 July 2017 and placed on post-release su- 
pervision for a period of five years. Defendant’s post-release supervision 
terms prohibited him from leaving Catawba County without first obtain- 
ing approval from his probation officer. Defendant, however, traveled 
to Caldwell County on several occasions without his probation officer's 
consent. While in Caldwell County, defendant sexually assaulted his mi- 


1. The General Assembly recently amended the SBM program. See Act of Sep. 2, 
2021, S.L. 2021-138, § 18, https://(www.ncleg.gov/Sessions/2021/Bills/Senate/PDF/S300v8. 
pdf. The relevant amendments, however, do not become effective until 1 December 2021. 
See id. § 18.(p). Therefore, the version of the SBM program in effect on the date of the trial 
court’s SBM order governs the present case. 
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nor niece. As a result, defendant was charged in Caldwell County with 
taking indecent liberties with a child.? 


The trial court in Catawba County conducted a hearing on 19 April 
2018 and 10 May 2018 to determine whether defendant should be en- 
rolled in SBM based upon his 2007 convictions. Finding that defendant 
“(fell] into at least one of the categories requiring [SBM] under [N.C.] 
G.S. [§] 14-208.40, in that ... the offense of which . . . defendant was 
convicted was an aggravated offense,” the trial court ordered defendant 
to enroll in lifetime SBM. In support of its order, the trial court made the 
following additional findings: 


1. That the defendant admitted to sexually assaulting 
more than one minor child prior to being convicted of 
first degree rape and first degree sexual offense. 


2. That the defendant [completed his prison sentence] 
for the crimes of first degree rape and first degree 
sexual offense[.] 


3. That probable cause has been found to currently 
charge the defendant with the crime of taking inde- 
cent liberties with a minor. 


4. That the defendant was charged with this crime 
just a couple months after being released from cus- 
tody from serving his sentence for the crimes of first 
degree rape and first degree sexual offense. 


5. That the alleged victim in the pending charge is 
related to one of the victim’s [sic] associated with the 
defendant’s previous convictions of first degree rape 
and first degree sexual assault. 


6. That the defendant has been monitored by pro- 
bation and parole since his release from prison on 
July 9, 2017. 


7. That one of the conditions of defendant’s post 
release supervision is not to leave Catawba County 
without the permission of his probation/parole officer. 


8. That the defendant has violated this condition 
of post release supervision and has traveled to 


2. Subsequent to the SBM order in this case, defendant was convicted of this inde- 
cent liberties charge. 


696 IN THE SUPREME COURT 


STATE v. HILTON 
[378 N.C. 692, 2021-NCSC-115] 


Caldwell County without the knowledge of proba- 
tion and parole. 


9. That defendant’s current charge of taking indecent 
liberties with a minor is out of Caldwell County were 
[sic] the alleged victim lives. 


10. That the [SBM] program in Catawba County uti- 
lizes an ankle monitoring device to detect the location 
of one subject to [SBM] through Global Positioning 
System. 


11. That the ankle monitoring device is light weight, 
small in size, can be adjusted for comfort and is of 
little intrusion to the person wearing the device. 


12. That the monitoring of this device is done by 
authorized personnel from probation and parole that 
are assigned to monitor a particular person subject 
to [SBM]. 


13. That there are safe guards [sic] in place to pro- 
tect a person subject to [SBM] in the case of an emer- 
gency or malfunction of the equipment. 


14. That there are no known circumstances regard- 
ing this defendant that would cause a unique con- 
cern about his ability to wear the ankle monitoring 
device whether it be physical health, mental health, 
the defendant’s occupation, the defendant’s leisure or 
otherwise. 


15. That there does not currently exist any other way 
for probation and parole to utilize [SBM] other than 
the current practice of using an ankle bracelet. 


16. That there does not exist currently any other form 
of monitoring available to probation and[ |parole 
other than physical monitoring similar to what is 
understood as supervised probation and [SBM] as 
described above. 


Based upon these findings, the trial court concluded that, under the 
totality of the circumstances, the SBM program is constitutionally rea- 
sonable as applied to defendant. Defendant appealed. 


Before the Court of Appeals, defendant argued: (1) the trial court 
exceeded its constitutional authority because the SBM order effected an 
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unreasonable search; (2) the SBM statute is facially unconstitutional due 
to the State’s failure to demonstrate that the program serves a legitimate 
government interest; and (8) orders authorizing SBM pursuant to the 
program constitute “general warrants” in violation of Article I, Section 
20 of the North Carolina Constitution. That court issued a divided deci- 
sion where it affirmed in part, reversed in part, and remanded to the trial 
court. State v. Hilton, 271 N.C. App. 505, 514, 845 S.E.2d 81, 88 (2020). 
The Court of Appeals noted that under Grady I the constitutionality of 
an SBM order depends on whether it is reasonable “based on the ‘totality 
of the circumstances.’ ” Id. at 509, 845 S.E.2d at 85 (quoting Grady I, 
575 U.S. at 310, 135 S. Ct. at 1371). It also recognized that a reviewing 
court should “consider, among other things, ‘the nature and purpose of 
the search’ and ‘the extent to which the search intrudes upon reason- 
able expectations of privacy.’ ” Id. (quoting Grady I, 575 U.S. at 310, 135 
S. Ct. at 1871). 


The Court of Appeals then considered this Court’s holding in 
Grady IIT and opined: 


Though the holding was limited to a subset of unsu- 
pervised, convicted sex offenders, the Grady [III] 
holding appears to impose a high standard on the 
State to meet in order to show reasonableness when 
imposing SBM on any convicted sex offender who 
is not under any form of State supervision, mainly 
because of the high burden of showing the efficacy of 
SBM in helping solve future crimes. 


In its analysis, though, our Supreme Court recog- 
nized that the calculus of reasonableness is different 
when a defendant 7s subject to State supervision. For 
instance, in the Conclusion section, the Court empha- 
sized that its holding does not enjoin all of the SBM 
program’s applications, in part, “because this provi- 
sion is still enforceable against a [sex offender] dur- 
ing the period of his or her State supervision[.]” 


Id. (second and third alterations in original) (citations omitted) (quot- 
ing Grady ITI, 372 N.C. at 546, 831 S.E.2d at 570). As such, the Court of 
Appeals held that based on Grady III, “the trial court’s imposition of 
SBM on [d]efendant for any period beyond his period of post-release 
supervision is unreasonable.” Jd. at 510, 845 S.E.2d at 85. 


The Court of Appeals, however, then noted that “the expectation of 
privacy for a defendant who is still under a form of State supervision is 
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extremely low.” Jd. at 510, 845 S.E.2d at 86 (citing Grady III, 372 N.C. 
at 533, 831 S.E.2d at 561). According to that court, “[w]hile the intrusion 
[upon defendant’s reasonable expectation of privacy] is great, .. . it is 
not as great as in Grady [IIT]” because “the imposition [here] is only for 
the remainder of the period that [d]efendant is subject to supervision.” 
Id. at 511, 845 S.E.2d at 86. It also recognized that “there is a justification 
for SBM during [d]Jefendant’s post-release supervision period” in that it 
“help[s] law enforcement determine whether [d]efendant is violating 
the condition of his post-release supervision that he remain in Catawba 
County.” Id. The Court of Appeals thus held that “the imposition of SBM 
during [d]efendant’s post-release supervision period is reasonable.” Id. 
at 510, 845 S.E.2d at 85. 


Regarding defendant’s facial challenge to the SBM statute, the 
Court of Appeals noted that “[t]he General Assembly’s enactments are 
presumed to be constitutional.” Id. at 513, 845 S.E.2d at 88. In recog- 
nizing that the State’s interest in the SBM statute is “without question 
legitimate,” id. (quoting Grady ITI, 372 N.C. at 543, 831 S.E.2d at 568), 
the Court of Appeals held that the SBM statute “is facially valid, at least 
to the extent that it can be applied to defendants under State supervi- 
sion,” id. Finally, the Court of Appeals addressed defendant’s general 
warrant argument and concluded that “the imposition of SBM on indi- 
viduals who are otherwise under State post-release supervision does not 
violate our Constitution.” Jd. at 514, 845 S.E.2d at 88. As such, the Court 
of Appeals affirmed the SBM order “to the extent that it imposes SBM on 
[djefendant for the remainder of his post-release supervision,” reversed 
the SBM order “to the extent that [it] imposes SBM beyond [d]efendant’s 
period of post-release supervision,” and remanded for further proceed- 
ings. Id. 


The dissent agreed with the Court of Appeals’ decision to reverse 
the SBM order to the extent that it imposed SBM beyond defendant’s 
post-release supervision period. Jd. (Brook, J., concurring in the result 
in part and dissenting in part). The dissent, however, would have re- 
versed the entire SBM order because “the State introduced no evidence 
of the SBM program’s efficacy.” Id. at 527, 845 S.E.2d at 96. According to 
the dissent, 


the trial court made no findings of fact regarding the 
efficacy of the program in preventing or solving sex 
crimes. Nor did the State present any witnesses to 
testify that SBM is an effective law enforcement tool. 
As in Grady IIT, the State here presented no data or 
empirical studies to show that SBM is effective at 
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preventing recidivism or deterring sex crimes. Nor 
did it request that the trial court take judicial notice 
of any studies or reports regarding the efficacy of 
SBM in reducing recidivism. The State also put 
forth no evidence regarding general recidivism rates 
of sex offenders to support the reasonableness of 
the intrusion. 


Id. at 527, 845 S.E.2d at 95-96. The dissent noted that the State’s “evi- 
dence of the likelihood of SBM to prevent [d]efendant’s own recidivism 
... does not provide the requisite evidence ‘regarding the actual effi- 
cacy of [the State’s] SBM program in preventing recidivism.’ ” Id. at 
527-28, 845 S.E.2d at 96 (third alteration in original) (quoting State 
v. Anthony, 267 N.C. App. 45, 48, 831 S.E.2d 905, 907 (2019)). The dis- 
sent further opined that the State’s “interest in preventing defendants 
from absconding” is insufficient to justify imposing SBM. Id. at 529, 845 
S.E.2d at 97. As such, the dissent would have held “that the absence of 
evidence supporting SBM’s efficacy in this instance means that the State 
cannot justify this significant lifetime intrusion on [d]efendant’s privacy 
interests.” Jd. at 519, 845 S.E.2d at 91. 


Defendant appealed to this Court based upon the dissenting opinion 
at the Court of Appeals. Additionally, this Court allowed (1) defendant’s 
petition for discretionary review to address whether orders authoriz- 
ing SBM are unconstitutional “general warrants” prohibited by Article 
I, Section 20 of the North Carolina Constitution and (2) the State’s peti- 
tion for discretionary review to address whether the trial court properly 
determined that defendant was subject to lifetime SBM. We disagree 
with defendant’s contention that the SBM order effects an unreasonable 
search. Rather, we hold that a search effected by the imposition of life- 
time SBM upon a defendant due to his status as an aggravated offender 
is reasonable under the Fourth Amendment. We also hold that the SBM 
program does not violate Article I, Section 20 because SBM orders do 
not constitute “general warrants.” 


II. Reasonableness Under the Fourth Amendment 


[1] We first address whether North Carolina’s SBM statute violates the 
Fourth Amendment by authorizing the imposition of lifetime SBM upon 
aggravated offenders. Enactments of the General Assembly are presumed 
to be constitutional. Grady IIT, 372 N.C. at 521-22, 831 S.E.2d at 553; see 
San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 60, 93S. Ct. 1278, 
1311 (1973) (recognizing “the basic presumption of the constitutional va- 
lidity of a duly enacted state or federal law” as “one of the first principles 
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of constitutional adjudication”). As such, “we will not declare a law in- 
valid unless we determine that it is unconstitutional beyond reasonable 
doubt.” Grady ITT, 372 N.C. at 522, 831 S.E.2d at 553 (alteration omitted) 
(quoting Cooper v. Berger, 370 N.C. 392, 413, 809 S.E.2d 98, 111 (2018)). 


The Supreme Court has held that the imposition of SBM pursuant 
to North Carolina’s SBM program effects a Fourth Amendment search. 
Grady I, 575 U.S. at 310, 1385 S. Ct. at 1871. The Fourth Amendment 
protects “[t]he right of the people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and seizures” by the 
government. U.S. Const. amend. IV. 


The Fourth Amendment prohibits only wnreasonable 
searches. The reasonableness of a search depends on 
the totality of the circumstances, including the nature 
and purpose of the search and the extent to which 
the search intrudes upon reasonable privacy expec- 
tations. See, e.g., Samson v. California, 547 U.S. 843, 
1265S. Ct. 2193, 165 L. Ed. 2d 250 (2006) (suspicionless 
search of parolee was reasonable); Vernonia School 
Dist. 47J v. Acton, 515 U.S. 646, 115 S. Ct. 2386, 182 
L. Ed. 2d 564 (1995) (random drug testing of student 
athletes was reasonable). 


Grady I, 575 U.S. at 310, 135 S. Ct. at 1371. “[W]e ‘examin[e] the total- 
ity of the circumstances’ to determine whether a search is reasonable 
within the meaning of the Fourth Amendment.” Samson, 547 U.S. at 848, 
126 S. Ct. at 2197 (second alteration in original) (quoting United States 
v. Knights, 534 U.S. 112, 118, 122 S. Ct. 587, 591 (2001)). This examina- 
tion must consider the government’s purpose in conducting the search 
and the nature of the search balanced with the degree of intrusion upon 
the recognized privacy interest. See Grady I, 575 U.S. at 310, 135 S. Ct. 
at 1371; Grady III, 372 N.C. at 538, 831 S.E.2d at 564 (“The balancing 
analysis that we are called upon to conduct here requires us to weigh 
the extent of the intrusion upon legitimate Fourth Amendment interests 
against the extent to which the SBM program sufficiently ‘promot[es] 
... legitimate governmental interests’ to justify the search, thus render- 
ing it reasonable under the Fourth Amendment.” (alterations in origi- 
nal) (quoting Vernonia, 515 U.S. at 653, 115 S. Ct. at 2390)). In assessing 
reasonable expectations of privacy, “[t]he Fourth Amendment does not 
protect all subjective expectations of privacy, but only those that soci- 
ety recognizes as ‘legitimate.’ What expectations are legitimate varies, of 
course, with context.” Vernonia, 515 U.S. at 654, 1155S. Ct. at 2391 (citing 
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and quoting New Jersey v. T.L.O., 469 U.S. 325, 337-38, 105 S. Ct. 733, 
740-41 (1985)). 


By citing Samson and Vernonia in Grady I, the Supreme Court pro- 
vided an instructive framework for conducting the reasonableness bal- 
ancing test to determine whether imposing SBM on a limited category of 
convicted sex offenders is valid. See Samson, 547 U.S. at 848, 126 S. Ct. 
at 2197; Vernonia, 515 U.S. at 652-53, 115 S. Ct. at 2390. In Samson the 
Supreme Court evaluated the reasonableness of a statute that required 
parolees to agree to any warrantless search, without cause, at any time. 
Samson, 547 U.S. at 846, 852-53 n.3, 126 S. Ct. at 2196, 2199-200 n.3. 
The Court began “by assessing, on the one hand, the degree to which 
it intrudes upon an individual’s privacy and, on the other, the degree to 
which it is needed for the promotion of legitimate governmental inter- 
ests.” Id. at 848, 126 S. Ct. at 2197 (quoting Knights, 534 U.S. at 118-19, 
122 S. Ct. at 591). The Court first concluded that parolees “have severely 
diminished expectations of privacy by virtue of their status alone.” Jd. 
at 852, 126 S. Ct. at 2199. Viewing that diminished privacy expectation 
in the totality of the circumstances, the Supreme Court concluded the 
warrantless search did not intrude upon “an expectation of privacy that 
society would recognize as legitimate,” despite the unlimited breadth of 
the right to search and regardless of the crime. Jd. Therefore, balanc- 
ing no intrusion upon any reasonable expectation of privacy against the 
State’s substantial interests in deterring recidivism, the Court found 
the statute constitutional under the Fourth Amendment. Id. at 853, 857, 
126 S. Ct. at 2200, 2202. 


In Vernonia the Supreme Court applied the same balancing test for 
another categorical warrantless search “when special needs, beyond the 
normal need for law enforcement, ma[d]e the warrant . . . requirement 
impracticable.” Vernonia, 515 U.S. at 653, 115 S. Ct. at 2391 (quoting 
Griffin v. Wisconsin, 483 U.S. 868, 873, 107 S. Ct. 3164, 3168 (1987)). A 
school policy required that high school athletes consent to random drug 
screenings in order to participate in school athletics. Id. at 650, 1155S. Ct. 
at 2389. The Court noted that the school had a special relationship with 
the students and that “[p]ublic school locker rooms [where the drug 
screenings take place] . .. are not notable for the [bodily] privacy they af- 
ford.” Id. at 655-57, 115 S. Ct. at 2391-93. As such, the Court determined 
that student athletes based on their status have diminished expectations 
of privacy. Id. at 657, 115 S. Ct. at 2392-93. Next, the Court examined the 
intrusion upon privacy by the drug screening process and determined 
it had a “negligible” effect on a student athlete’s privacy interests. Id. at 
658, 115 S. Ct. at 2393. The Court then noted that “a drug problem largely 
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fueled by the ‘role model’ effect of athletes’ drug use, and of particular 
danger to athletes, is effectively addressed by making sure that athletes 
do not use drugs.” Jd. at 663, 115 S. Ct. at 2395-96. Therefore, the State’s 
important interest in deterring drug use among all teenagers, particular- 
ly for the narrow, at-risk category of student athletes, justified the search 
under a Fourth Amendment reasonableness analysis. [d. at 661-62, 665, 
1158. Ct. at 2395, 2397. 


In Grady IIT the trial court imposed SBM on the defendant solely 
due to his status as a recidivist even though he had completed his prison 
sentence and was no longer subject to post-release supervision at the 
time of the SBM order. Grady IIT, 372 N.C. at 516, 522, 831 S.E.2d at 
550, 553. In applying the Supreme Court’s Grady I order on remand, this 
Court conducted the Fourth Amendment reasonableness analysis with 
respect to the category in which the defendant fell—i.e., recidivists no 
longer subject to post-release supervision. Jd. at 522, 831 S.E.2d at 553. 
This Court held the SBM program to be unconstitutional as applied to 
the narrow category of individuals “who are subject to mandatory life- 
time SBM based solely on their status as a statutorily defined ‘recidivist’ 
who have completed their prison sentences and are no longer super- 
vised by the State through probation, parole, or post-release supervi- 
sion.” Jd. (footnote omitted). 


Our Grady ITT holding specifically left unanswered the question of 
whether the SBM program is constitutional as applied to defendants 
who fall outside of the narrow category of recidivists who are no longer 
under State supervision. See id. (“We decline to address the application 
of SBM beyond [the specified] class of individuals.”). As such, we must 
now use the framework provided by the Supreme Court to determine 
the reasonableness of the General Assembly’s decision to impose SBM 
on the category of convicted sex offenders whose convictions arose 
from defined aggravated offenses. 


The first step of our reasonableness inquiry under the totality of 
the circumstances requires analyzing the legitimacy of the State’s inter- 
est. Though the General Assembly has the authority to impose harsher 
prison sentences or lengthier parole times for convicted sex offenders, it 
chose to use an alternative civil remedy. Specifically, it enacted the SBM 
program as a civil, regulatory scheme to further its paramount interest 
in protecting the public—especially children—by monitoring certain sex 
offenders after their release. The General Assembly has “recognize[d] 
that sex offenders often pose a high risk of engaging in sex offenses 
even after being released from incarceration or commitment and that 
protection of the public from sex offenders is of paramount govern- 
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mental interest.” N.C.G.S. § 14-208.5 (2019). “The General Assembly 
also recognize[d] .. . that the protection of [sexually abused] children 
is of great governmental interest.” Jd. These findings are supported by 
Supreme Court precedent, congressional action, the public policy of the 
various states, and “the moral instincts of a decent people.” Packingham 
v. North Carolina, 137 8. Ct. 1730, 1736 (2017); see 34 U.S.C. § 20981 (au- 
thorizing grants to states that implement twenty-four-hour, continuous 
GPS monitoring programs for sex offenders); Conn. Dep’t of Pub. Safety 
v. Doe, 538 U.S. 1, 4, 123 S. Ct. 1160, 1163 (2003); Smith v. Doe, 538 U.S. 
84, 89-90, 123 S. Ct. 1140, 1145 (2003).4 


This Court’s precedent also supports the General Assembly’s find- 
ings regarding the dangers posed by the recidivist tendencies of sex 
offenders. Specifically, in Bryant, we stated that “[c]onvicted sex of- 
fenders ‘ “are a serious threat in this Nation. [T]he victims of sex assault 
are most often juveniles,” and “[w]hen convicted sex offenders reenter 
society, they are much more likely than any other type of offender to 
be rearrested for a new rape or sexual assault.” ’” State v. Bryant, 359 
N.C. 554, 555, 614 S.E.2d 479, 480 (2005) (second and third alterations 
in original) (quoting Conn. Dep’t of Pub. Safety, 538 U.S. at 4, 123 S. Ct. 
at 1163 (quoting McKune v. Lile, 536 U.S. 24, 32-38, 122 8. Ct. 2017, 2024 
(2002))). We later noted in Standley that “released sex offenders are four 
times more likely to be rearrested for subsequent sex crimes than other 
released offenders.” Standley v. Town of Woodfin, 362 N.C. 328, 333, 661 
S.E.2d 728, 731 (2008) (citing Patrick A. Langan, et al., U.S. Dep’t of Just., 
Recidivism of Sex Offenders Released from Prison in 1994, at 1 (2003)). 


Given the dangers posed by convicted sex offenders, we have recog- 
nized that “[p]rotecting children and other[s] . . . from sexual attacks is 
certainly a legitimate government interest.” Jd. Most recently, we opined 


3. In Grady IIT, we recognized that “N.C.G.S. § 14-208.5 is relevant to. . . the ‘nature 
and immediacy of’ the State’s concern in protecting the public from sex offenders.” Grady ITI, 
372 N.C. at 542, 831 S.E.2d at 567 (quoting Vernonia, 515 U.S. at 660, 115 S. Ct. at 2394). 


4. When presented with conflicting evidence supporting the legislature’s public 
policy determinations, courts should defer to the legislature’s findings of fact, especially 
where, like here, that determination is corroborated. See Standley v. Town of Woodfin, 
362 N.C. 328, 333, 661 S.E.2d 728, 731 (2008) (deferring to the General Assembly’s finding 
“that sex offenders often pose a high risk of engaging in sex offenses even after being 
released from incarceration,” N.C.G.S. § 14-208.5, and concluding that a town’s concern in 
protecting children and others from convicted sex offenders was thus “founded on fact”); 
Redevelopment Comm’n of Greensboro v. Sec. Nat'l Bank of Greensboro, 252 N.C. 595, 
611, 114 S.E.2d 688, 700 (1960) (stating that legislative findings “are entitled to weight in 
construing [a] statute and in determining whether the statute promotes a public purpose 
or use under the Constitution”). 
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in Grady III that the State’s “interests [in protecting the public through 
SBM] are without question legitimate.” Grady IIT, 372 N.C. at 548, 831 
S.E.2d at 568. There, however, our analysis applied only to the recidivist 
category. Id. at 522, 831 S.E.2d at 553. Notably, we made the following 
observation regarding the recidivist category: 


[l]ifetime monitoring for recidivists is mandated by 
our statute for anyone who is convicted of two sex 
offenses that carry a registration requirement. A 
wide range of different offenses are swept into this 
category. For example, a court is required to impose 
lifetime SBM on an offender who twice attempts to 
solicit a teen under the age of sixteen in an online 
chat room to meet with him, regardless of whether 
the person solicited was actually a teen or an under- 
cover officer, or whether any meeting ever happened. 


Id. at 544, 831 S.E.2d at 568. Unlike the recidivist category, the aggra- 
vated offender category applies only to asmall subset of individuals who 
have committed the most heinous sex crimes. An individual can only 
receive aggravated offender status if he 


(i) engag[es] in a sexual act involving vaginal, anal, 
or oral penetration with a victim of any age through 
the use of force or the threat of serious violence; or 
(ii) engag[es] in a sexual act involving vaginal, anal, 
or oral penetration with a victim who is less than 
[twelve] years old. 


N.C.G.S. § 14-208.6(1a) (2019). When compared to the Grady III exam- 
ple of a recidivist with two convictions of attempted solicitation of a 
child by a computer, see id. § 14-202.3(a) (2019), it is clear that those 
who have committed statutorily defined aggravated offenses pose a 
much greater threat to society. As such, the State’s interest in protecting 
the public from aggravated offenders is paramount. 


Further, the General Assembly has clearly stated the purpose of 
North Carolina’s “Sex Offender and Public Protection Registration 
Programs” is to proactively protect children and others from dangerous 
sex offenders: 


[T]he General Assembly recognizes that law enforce- 
ment officers’ efforts to protect communities, con- 
duct investigations, and quickly apprehend offenders 
who commit sex offenses or certain offenses against 


IN THE SUPREME COURT 705 


STATE v. HILTON 
[378 N.C. 692, 2021-NCSC-115] 


minors are impaired by the lack of information avail- 
able to law enforcement agencies about convicted 
offenders who live within the agency’s jurisdiction. . .. 


Therefore, it is the purpose of this Article to 
assist law enforcement agencies’ efforts to protect 
communities by requiring persons who are convicted 
of sex offenses or of certain other offenses commit- 
ted against minors to register with law enforcement 
agencies, to require the exchange of relevant informa- 
tion about those offenders among law enforcement 
agencies, and to authorize the access to necessary 
and relevant information about those offenders to 
others as provided in this Article. 


Id. § 14-208.5. 


In furtherance of this purpose, the SBM program “uses a continu- 
ous [SBM] system” for narrowly defined categories of sex offenders 
who present a significant enough threat of reoffending to “require[ ] the 
highest possible level of supervision and monitoring.” Id. § 14-208.40(a) 
(2019). Under the statute, after our decision in Grady III,> the three 
categories of offenders who require continuous lifetime SBM to protect 
public safety are (1) sexually violent predators, (2) aggravated offend- 
ers, and (3) adults convicted of statutory rape or a sex offense with a vic- 
tim under the age of thirteen (adult-child offenders). Id. § 14-208.40A(c) 
(2019). A “sexually violent predator” is a person who “has been con- 
victed of a sexually violent offense,” such as rape or incest, and “who 
suffers from a mental abnormality or personality disorder,” as deter- 
mined by a board of experts, “that makes the person likely to engage in 
sexually violent offenses directed at strangers or at a person with whom 
a relationship has been established or promoted for the primary pur- 
pose of victimization.” Jd. §§ 14-208.6(5)-(6), -208.20 (2019). The second 
category comprises those who commit “aggravated offenses” defined as 
“engaging in a sexual act involving vaginal, anal, or oral penetration” 
either (1) through use or threat of force or (2) “with a victim who is less 


5. Grady III held lifetime SBM is unconstitutional as applied to defendants “who 
are subject to mandatory lifetime SBM based solely on their status as a statutorily defined 
‘recidivist’ who have completed their prison sentences and are no longer supervised by 
the State through probation, parole, or post-release supervision.” Grady III, 372 N.C. at 
522, 831 S.E.2d at 553 (footnote omitted). We explicitly “decline[d] to address the applica- 
tion of SBM beyond this class of individuals” in Grady III. Id. As such, our analysis in that 
case has no bearing on cases where lifetime SBM is imposed on sexually violent offenders, 
aggravated offenders, or adult-child offenders. 
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than [twelve] years old.” Id. § 14-208.6(1a). Here the trial court prop- 
erly found that defendant falls within this aggravated offender catego- 
ry. The third category includes convictions of any sex act by a person 
over eighteen years old against any victim under thirteen years old. Id. 
§§ 14-27.23, -27.28 (2019). If a trial court finds that an offender falls into 
one of these categories, the statute requires the court to “order the of- 
fender to enroll in a[n] [SBM] program for life.” Jd. § 14-208.40A(c). 


Though the program is commonly referred to as “lifetime” moni- 
toring, one year after a defendant completes his sentence, probation, 
or parole, the defendant may petition the Post-Release Supervision and 
Parole Commission for termination of enrollment. Jd. §§ 14-208.41(a), 
-208.43 (2019). Further, the SBM program is a “civil, regulatory scheme.” 
State v. Bowditch, 364 N.C. 335, 352, 700 S.E.2d 1, 13 (2010). As such, a 
defendant subject to SBM may petition “the court . . . [to] relieve [him] 
from a final... [SBM] order... for... [aJny ... reason justifying re- 
lief oom the operation of the [order].” N.C.G.S. § 1A-1, Rule 60(b)(6) 
(2019). 


Imposing lifetime SBM upon aggravated offenders serves the 
General Assembly’s stated purpose by assisting law enforcement agen- 
cies in solving crimes. For instance, 


[p]assive GPS data may place a sex offender at the 
scene of a crime, allowing an agency to identify 
potential suspects or witnesses. A sex offender’s alibi 
may be supported or discredited using GPS data. This 
information could assist law enforcement agencies 
with verifying sex offender registration information, 
such as residential or employment address, and locat- 
ing noncompliant sex offenders and absconders. . . . 


Active GPS systems can assist law enforcement 
agencies in enforcing exclusion and inclusion zones. 
If an agency receives notification that an offender 
has entered an exclusionary zone, a quick response 
may prevent an offense. If the agency finds the sex 
offender near a school or playground, the officer on 
the scene can report this information to the offend- 
er’s probation or parole officer. 


6. The General Assembly’s recent amendments to the SBM statute become effective 
on 1 December 2021. See Act of Sep. 2, 2021, S.L. 2021-138, § 18.(p). These changes may 
provide defendant with an additional avenue of relief. Id. § 18.(i). 
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Int’l Ass’n of Chiefs of Police, Tracking Sex Offenders with Electronic 
Monitoring Technology: Implications and Practical Uses for Law 
Enforcement 4 (2008). 


Further, in a case pending before this Court, State v. Strudwick, No. 
334PA19-2, the State’s witness, a probation officer, testified concerning 
situations in which lifetime SBM would assist law enforcement in pre- 
venting and solving future crimes. The trial court in Strudwick found 
that “when a sexual assault is reported, location information from the 
monitor could be used to implicate the participant as a suspect if he was 
in the area of the sexual assault, or to eliminate him as a suspect if he 
was not in the area of a sexual assault.” We take judicial notice of this 
finding from Strudwick. See State ex rel. Swain v. Creasman, 260 N.C. 
163, 164, 132 S.E.2d 304, 305 (1963) (taking judicial notice of the Court’s 
own records). As such, we conclude that the SBM program assists law 
enforcement agencies in solving crimes. 


SBM also serves the State’s interest in protecting the public from 
aggravated offenders by deterring recidivism. See Belleau v. Wall, 811 
F.3d 929, 943 (7th Cir. 2016) (“[I]t is undisputed that the [SBM] law pro- 
motes deterrence.”); accord Doe v. Bredesen, 507 F.3d 998, 1007 (6th Cir. 
2007). SBM “deter[s] future offenses by making the [subject] aware that 
he is being monitored and is likely therefore to be apprehended should a 
sex crime be reported at a time, and a location, at which he is present.” 
Belleau, 811 F.3d at 935; see also Vernonia, 515 U.S. at 663, 115 S. Ct. at 
2395-96 (remarking that the “efficacy” of the search was “self-evident” 
where the goal was to deter drug use by athletes and the school promul- 
gated the drug-testing policy so that athletes would know they would 
be tested); Skinner v. Ry. Lab. Execs.’ Ass’n, 489 U.S. 602, 632, 109 S. 
Ct. 1402, 1421 (1989) (recognizing that drug tests “are highly effective 
means of .. . deterring the use of drugs”). Just as the drug-testing policy 
in Vernonia serves as an effective deterrent with respect to student ath- 
letes categorically, the SBM program in the present case serves as an 
effective deterrent with respect to aggravated offenders categorically. 


SBM’s efficacy as a deterrent is supported by empirical data. The 
National Institute of Justice sponsored a “research project examin[ing] 
the impact that GPS monitoring has on the recidivism rates of sex of- 
fenders in California.” Philip Bulman, Sex Offenders Monitored by 
GPS Found to Commit Fewer Crimes, 271 NIJ J. 22, 22 (Feb. 2013). 
The study “found that those placed on GPS monitoring had significantly 
lower recidivism rates than those who received traditional supervision.” 
Id. In fact, offenders not placed on GPS monitoring “returned to custody 
at a rate 38 percent higher than [those placed on GPS monitoring].” Id. 
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at 23. Similarly, a more recent study “examine[d] whether GPS is effec- 
tive in terms of reducing violations for supervision conditions as well as 
new criminal behavior and returns to custody among” high risk sex of- 
fenders. Susan Turner, Alyssa W. Chamberlain, Jesse Jannetta & James 
Hess, Does GPS Improve Recidivism among High Risk Sex Offenders? 
Outcomes for California’s GPS Pilot for High Risk Sex Offender 
Parolees, Victims & Offenders: Int'l J. Evidence-based Rsch., Pol’y, and 
Prac., Jan. 2015, at 7. The study found that offenders not placed on GPS 
monitoring “were significantly more likely to be violated for new crimi- 
nal behavior compared to GPS offenders (35.2% versus 19.1%[)].” Id. at 
15. These studies demonstrate that SBM is efficacious in reducing recidi- 
vism. Since we have recognized the efficacy of SBM in assisting with the 
apprehension of offenders and in deterring recidivism, there is no need 
for the State to prove SBM’s efficacy on an individualized basis. 


Having found that the SBM program serves a legitimate government 
interest, we next consider the scope of the privacy interests involved. 
An aggravated offender’s expectation of privacy is severely diminished 
while he is subject to post-release supervision. See Samson, 547 U.S. 
at 844, 126 S. Ct. at 2195 (“An inmate electing to complete his sentence 
out of physical custody remains in the Department of Corrections’ legal 
custody for the remainder of his term and must comply with the terms 
and conditions of his parole. The extent and reach of those conditions 
demonstrate that parolees have severely diminished privacy expecta- 
tions by virtue of their status alone.”); Grady IIT, 372 N.C. at 546, 831 
S.E.2d at 570 (stating that the SBM statute is “still enforceable against 
a recidivist during the period of his or her State supervision”). At the 
SBM hearing, defendant’s counsel admitted that “[d]uring the time that 
[defendant] is out on parole . . . he has a lower expectation of privacy. 
He has [a] diminished expectation of privacy.” Defendant’s counsel thus 
conceded that SBM “would be appropriate” during defendant’s period of 
parole. Therefore, SBM is clearly constitutionally reasonable during a 
defendant’s post-release supervision period. 


Though an aggravated offender regains some of his privacy inter- 
ests upon the completion of his post-release supervision term, these in- 
terests remain impaired for the remainder of his life due to his status as 
a convicted aggravated sex offender. “[I]t is beyond dispute that convict- 
ed felons do not enjoy the same measure of constitutional protections, 
including the expectation of privacy under the Fourth Amendment, as 
do citizens who have not been convicted of a felony.” Bowditch, 364 
N.C. at 349-50, 700 S.E.2d at 11 (citations omitted); see also Vernonia, 
515 USS. at 654, 115 S. Ct. at 2391 (“[T]he legitimacy of certain privacy 
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expectations vis-a-vis the State may depend upon the individual’s legal 
relationship with the State.”); Grady ITT, 372 N.C. at 534, 831 S.E.2d at 561 
(recognizing that “a person’s status as a convicted sex offender may af- 
fect the extent to which the State can infringe upon fundamental rights”). 
Convicted felons face a plethora of lifetime rights restrictions including 
a reduction in liberty interests and Fourth Amendment privacy expecta- 
tions “that society recognizes as ‘legitimate.’ ” Vernonia, 515 U.S. at 654, 
115 S. Ct. at 2391 (quoting T.L.0., 469 U.S. at 338, 105 S. Ct. at 741). For 
example, their liberty interests are restricted regarding firearms posses- 
sion. Cf. District of Columbia v. Heller, 554 U.S. 570, 626, 128 S. Ct. 2783, 
2816-17 (2008) (affirming that the “longstanding prohibitions on the 
possession of firearms by felons” survive Second Amendment scrutiny). 
Additionally, individuals convicted of sex offenses may be permanently 
barred from certain occupations, a harsh sanction that limits them from 
choosing where they work and what type of livelihood they may pursue. 
E.g., N.C.G.S. § 84-28(b)(1), (c) (2019) (attorney); id. § 90-14(a)(7), (c) 
(2019) (medical doctor); zd. § 93-12(9)(a) (2019) (certified public accoun- 
tant); id. § 93A-6(b)(2) (2019) (real estate broker). 


Sex offender registration requirements also manifest a diminished 
expectation of privacy. Cf. Smith, 538 U.S. at 89-90, 123 S. Ct. at 1145-46. 
For instance, a registrant is required to provide the following informa- 
tion to the public: “name, sex, address, physical description, picture, 
conviction date, offense for which registration was required, the sen- 
tence imposed as a result of the conviction, and registration status.” 
N.C.G.S. § 14-208.10(a) (2019). Since aggravated offenders are required 
to remain on the sex offender registry for life, see N.C.G.S. § 14-208.23 
(2019), certain liberty, movement, and privacy restrictions apply even 
after the completion of any post-release supervision term. Specifically, 
aggravated offenders are perpetually inhibited by limitations on their 
movements and residency restrictions. See N.C.G.S. § 14-208.18(a)(1), 
(4) (2019) (prohibiting registered sex offenders from being present at 
“any place intended primarily for the use, care, or supervision of mi- 
nors, including, but not limited to, schools, children’s museums, child 
care centers, nurseries, and playgrounds,” as well as the State Fair); 
Standley, 362 N.C. at 333, 661 S.E.2d at 732 (upholding prohibition on 
convicted sex offenders entering public parks); N.C.G.S. § 14-208.16(a) 
(2019) (prohibiting registered sex offenders from “knowingly resid[ing] 
within 1,000 feet of the property on which any public or nonpublic 
school or child care center is located”).’ Society therefore recognizes that 


7. The General Assembly recently amended N.C.G.S. § 14-208.16(a) to broaden its 
scope. See Act of Aug. 23, 2021, S.L. 2021-115, § 3, https://www.ncleg.gov/Sessions/2021/ 
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aggravated offenders have restricted liberty interests and diminished 
privacy expectations for the entirety of their lives. 


We lastly consider the level of intrusion effected by the imposition 
of lifetime SBM. Unlike punitive measures, SBM “does not impose a 
significant affirmative disability or restraint.” Belleau, 811 F.3d at 943. 
As the trial court found, “the ankle monitoring device is light weight, 
small in size, can be adjusted for comfort and is of little intrusion to the 
person wearing the device.” Specifically, the device is “approximately 
2-inches wide” and “is the size of an 8-ounce coke can.” Charging the 
device takes approximately two hours per day. Further, the device does 
not hamper medical treatment because it can easily be removed by any 
medical provider in the event of an emergency. “The restraint imposed 
by these requirements is minimal and incidental to [SBM’s] actual pur- 
pose—tracking [the offender’s] whereabouts.” Id. “[A]s GPS devices 
become smaller and batteries last longer, any affirmative restraint im- 
posed by [SBM] will, over time, become less and less burdensome.” Id. 
These physical limitations are more inconvenient than intrusive and 
do not materially invade an aggravated offender’s diminished privacy 
expectations. 


Regarding the effect on other privacy interests, SBM falls on a spec- 
trum of available “regulatory schemes that address the recidivist tenden- 
cies of convicted sex offenders.” Bowditch, 364 N.C. at 341, 700 S.E.2d 
at 6. At one end of the continuum, criminal sanctions—i.e., imprison- 
ment, probation, and parole—and civil commitment involve a highly 
invasive affirmative restraint and deprivation of rights. See Kansas 
v. Hendricks, 521 U.S. 346, 363, 117 S. Ct. 2072, 2083 (1997); Belleau, 
811 F.3d at 932. Next, housing, career, and travel limitations significantly 
restrict the exercise of fundamental freedoms. Finally, on the other end 
of the spectrum, registration statutes impose the fewest restrictions on 
a defendant’s liberty and privacy, yet they still require the offender to 
provide certain personal information to law enforcement and the public. 
See N.C.G.S. § 14-208.10. 


The privacy intrusion effected by SBM falls on the less intrusive side 
of the regulatory spectrum. See Belleau, 811 F.3d at 943 (noting that SBM 
“imposes as little burden as possible on the offender”). Similar to sex 


Bills/House/PDF/H84v4.pdf (prohibiting registered sex offenders from knowingly resid- 
ing “within 1,000 feet of any property line of a property on which any public or nonpublic 
school or child care center is located” or “[w]ithin any structure, any portion of which 
is within 1,000 feet of any property line of a property on which any public or nonpublic 
school or child care center is located”). 


wo 
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offender registration, SBM provides information to the State that is not 
ordinarily required for the general public, protects the public through 
deterrence, and allows for termination. Specifically, under the statute, a 
defendant may petition to be removed from SBM after one year. N.C.G.S. 
§ 14-208.43 (permitting termination if a defendant shows he has not been 
convicted of any additional qualifying convictions, has substantially 
complied with the SBM program, and “is not likely to pose a threat to the 
safety of others”). Since the SBM program is civil in nature, the North 
Carolina Rules of Civil Procedure govern. As such, a defendant may also 
seek removal of SBM through Rule 60(b). Jd. § 1A-1, Rule 60(b)(6) (“On 
motion and upon such terms as are just, the court may relieve a party 
... from a final judgment, order, or proceeding for . . . [a]Jny . . . reason 
justifying relief from the operation of the judgment.”). These avenues for 
termination reduce the degree of intrusion caused by lifetime SBM.8 


SBM also stands in stark contrast to the potential confinement mea- 
sures that convicted sex offenders face. Unlike criminal imprisonment 
or civil commitment, “[t]he SBM program does not detain an offender 
in any significant way.” Bowditch, 364 N.C. at 349, 700 S.E.2d at 11. 
Additionally, “[t]he monitoring taking place in the SBM program is far 
more passive and is distinguishable from the type of State supervision 
imposed on probationers.” Jd. at 346, 700 S.E.2d at 9. While these alter- 
native measures limit a sex offender's liberty interests, SBM does not. 
For instance, SBM does not prevent a defendant from going anywhere 
he is otherwise allowed to go. See Belleau, 811 F.3d at 936 (“It’s untrue 
that ‘the GPS device burdens liberty . . . by its continuous surveillance 
of the offender’s activities’; it just identifies locations; it doesn’t reveal 
what the wearer of the device is doing at any of the locations.” (altera- 
tion in original) (quoting Commonwealth v. Cory, 454 Mass. 559, 570, 
911 N.E.2d 187, 196 (2009))). Where a defendant is unsupervised, no one 
regularly monitors the defendant’s location, significantly lessening the 
degree of intrusion. See id. at 941 (Flaum, J., concurring). “Occupational 
debarment is [also] far more harsh than an SBM program... .” Bowditch, 
364 N.C. at 349, 700 S.E.2d at 10; see also Bredesen, 507 F.3d at 1005 (cit- 
ing Smith, 538 U.S. at 100, 123 S. Ct. at 1151) (noting SBM is less harsh 
than occupational debarment). Therefore, SBM is significantly less in- 
trusive than the harsher alternatives that convicted sex offenders face.9 


8. See footnote 6 of this opinion. 


9. We in no way opine that SBM is a form of punishment. Rather, in looking at the 
full spectrum of potential State action, we highlight criminal imprisonment, civil commit- 
ment, probation, and occupational debarment to show that SBM is a less intrusive means 
of protecting the public from convicted sex offenders. 
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Given the totality of the circumstances, SBM’s collection of informa- 
tion regarding physical location and movements effects only an incre- 
mental intrusion into an aggravated offender’s diminished expectation 
of privacy. 


In sum, the State’s interest in protecting the public—especially 
children—from aggravated offenders is paramount. The SBM program 
furthers this interest by deterring recidivism and assisting law enforce- 
ment agencies in solving crimes. Further, an aggravated offender has 
a diminished expectation of privacy both during and after any period 
of post-release supervision as shown by the numerous lifetime restric- 
tions that society imposes upon him. Lastly, the imposition of lifetime 
SBM causes only a limited intrusion into that diminished privacy ex- 
pectation. Therefore, in light of the totality of the circumstances, the 
paramount government interest outweighs the additional intrusion upon 
an aggravated offender’s diminished privacy interests. As such, we hold 
that a search effected by the imposition of lifetime SBM on the category 
of aggravated offenders is reasonable under the Fourth Amendment. 
Therefore, the SBM statute as applied to aggravated offenders is 
not unconstitutional. 


Here defendant was convicted of first-degree statutory rape and 
first-degree statutory sexual offense. These convictions qualify defen- 
dant as an aggravated offender under N.C.G.S. § 14-208.6(1a). The trial 
court thus appropriately ordered lifetime SBM pursuant to N.C.G.S. 
§ 14-208.40A(c). “The touchstone of the Fourth Amendment is reason- 
ableness, not individualized suspicion.” Samson, 547 U.S. at 855 n.4, 126 
S. Ct. at 2201 n.4. Further, this Court’s practice is to examine searches 
effected by the SBM statute categorically. See Grady IIT, 372 N.C. at 522, 
831 S.E.2d at 553. Therefore, in light of our determination in the present 
case that searches effected by the imposition of lifetime SBM are rea- 
sonable as applied to the aggravated offender category, the trial court’s 
imposition of SBM in this case does not violate the Fourth Amendment. 


III. “General Warrant” Under Article I, Section 20 


[2] We next address whether the SBM program complies with Article I, 
Section 20 of the North Carolina Constitution.!° “The analytical frame- 
work for reviewing a facial constitutional challenge is well-established.” 
Town of Boone v. State, 369 N.C. 126, 130, 794 S.E.2d 710, 714 (2016). 


10. Defendant asks this Court to “declare the SBM procedures codified in [the stat- 
ute] facially unconstitutional because they authorize the issuance of orders which are 
indistinguishable from, and tantamount to, . . . ‘general warrants.’ ” 
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“Our ‘State Constitution is in no matter a grant of power,’ and as such, 
‘[a]ll power which is not limited by the Constitution inheres in the peo- 
ple, and an act of a State legislature is legal when the Constitution con- 
tains no prohibition against it.’ ” Jd. (alteration in original) (citations 
omitted) (quoting Lassiter v. Northampton Cnty. Bd. of Elections, 248 
N.C. 102, 112, 102 S.E.2d 853, 861 (1958), aff’d, 360 U.S. 45, 79 S. Ct. 
985 (1959)). “We seldom uphold facial challenges because it is the role 
of the legislature, rather than this Court, to balance disparate interests 
and find a workable compromise among them.” Jd. (quoting Beaufort 
Cnty. Bd. of Educ. v. Beaufort Cnty. Bd. of Comm’rs, 363 N.C. 500, 
502, 681 S.E.2d 278, 280 (2009)). Thus, we will only declare an act of 
the General Assembly to be unconstitutional when “it [is] plainly and 
clearly the case” and “its unconstitutionality [is] demonstrated beyond 
reasonable doubt.” Jd. (first alteration in original) (first quoting State ex 
rel. Martin v. Preston, 325 N.C. 488, 449, 385 S.E.2d 473, 478 (1989), then 
citing Baker v. Martin, 330 N.C. 331, 334-35, 410 S.E.2d 887, 889 (1991)). 


Article I, Section 20 provides that “[g]eneral warrants, whereby any 
officer or other person may be commanded to search suspected places 
without evidence of the act committed, or to seize any person or per- 
sons not named, whose offense is not particularly described and sup- 
ported by evidence, are dangerous to liberty and shall not be granted.”!! 
N.C. Const. art. I, § 20. “Both the state and the U.S. constitutions pro- 
hibit general warrants, but only the state constitution defines them as 
such: warrants that are not supported by evidence and that do not name 
names.” John V. Orth & Paul Martin Newby, The North Carolina State 
Constitution 73 (2d ed. 2013). “Drawn originally from a section of the 
Virginia Declaration of Rights, the ban on general warrants reflects colo- 
nial experience with abuses of the procedures of criminal investigation 
by the authorities.” [d. (citing Va. Const. of 1776, Declaration of Rights 
§ 10). “Vivid in the memory of the newly independent Americans were 
those general warrants known as writs of assistance!” under which... . 
customs officials [had] blanket authority to search where they pleased 


11. The language of Article I, Section 20 is nearly identical to that in North Carolina’s 
original Constitution. See N.C. Const. of 1776, Declaration of Rights § XI (“That General 
Warrants whereby any Officer or Messenger may be commanded to search suspected 
Places, without Evidence of the Fact committed, or to seize any Person or Persons not 
named, whose offence is not particularly described and supported by Evidence, are dan- 
gerous to Liberty, and ought not to be granted.”). 


12. These writs of assistance “received their name from the fact that they com- 
manded all officers and subjects of the Crown to assist in their execution.” Nelson B. 
Lasson, The History and Development of the Fourth Amendment to the United States 
Constitution 53-54 (1937). 
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for goods imported in violation of the British tax laws.” Stanford v. Texas, 
379 U.S. 476, 481, 85 S. Ct. 506, 510 (1965). “[T]he consistent and over- 
arching themes in colonial judicial resistance to the writs was opposition 
to their unparticularized nature and to the unconstrained discretion 
they therefore afforded a searcher.” Fabio Arcila Jr., In the Trenches: 
Searches and the Misunderstood Common-Law History of Suspicion 
and Probable Cause, 10 U. Pa. J. Const. L. 1, 13 (2007) (emphases added). 


Courts and commentators condemned general war- 
rants precisely because they lacked each of the 
protections afforded by specific warrants: a com- 
plainant’s swearing out of specific allegations, the 
complainant’s accountability for fruitless searches, 
a judge’s assessment of the grounds for the warrant, 
and—perhaps most importantly—clear directions to 
the officer as to whom to arrest or where to search. 


Thomas Y. Davies, Recovering the Original Fourth Amendment, 98 
Mich. L. Rev. 547, 655-57 (1999). 


Unlike the writs of assistance seen during the founding era, orders 
imposing lifetime SBM adhere to a meticulous statutory procedure. 
Under the SBM program, a defendant is entitled to a hearing where the 
State must present evidence establishing how the defendant qualifies 
for SBM enrollment. N.C.G.S. § 14-208.40A(a). The defendant may then 
present evidence to refute the State’s presentation. Jd. After hearing 
evidence from both parties, the trial court must make findings of fact 
for every category of eligibility under which the defendant qualifies. Id. 
§ 14-208.40A(b). The trial court must then order SBM depending on the 
defendant’s statutory category, each of which requires that the defen- 
dant be a convicted sex offender. Id. § 14-208.40A(c). These procedural 
protections are significantly more robust than the protections afforded 
by specific warrants. 


Further, the scope of the search effected by an SBM order is not 
“indiscriminate.” Rather, the General Assembly has defined the limited 
scope of any such search: 


The [SBM] program shall use a system that provides 
all of the following: 


(1) Time-correlated and continuous tracking of the 
geographic location of the subject using a global posi- 
tioning system based on satellite and other location 
tracking technology. 
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(2) Reporting of subject’s violations of prescriptive 
and proscriptive schedule or location requirements. 
Frequency of reporting may range from once a day 
(passive) to near real-time (active). 


N.C.G.S. § 14-208.40(c). Thus, the State may only access a defendant’s 
physical location as recorded by the satellite monitoring device. Unlike 
general warrants and writs of assistance, the SBM program does not 
authorize State officials to indiscriminately search unidentified indi- 
viduals for unspecified items and for an indefinite period of time with- 
out stated cause or constraint. Orders imposing SBM pursuant to the 
program thus do not constitute general warrants. Defendant has failed 
to demonstrate that the SBM program is unconstitutional beyond rea- 
sonable doubt. As such, we hold that the SBM order complies with 
Article I, Section 20. 


IV. Conclusion 


A search arising from the SBM program for a limited category of 
aggravated offenders, given the totality of the circumstances, is reason- 
able under the Fourth Amendment. The purpose of the SBM program to 
protect the public from sex crimes is of paramount importance, and an 
aggravated offender’s reasonable expectation of privacy is significantly 
diminished. The incremental nature of a search providing location in- 
formation and the method of data collection via an ankle bracelet are 
more inconvenient than intrusive. Moreover, the SBM program provides 
a particularized procedure for imposing SBM and thus does not violate 
Article I, Section 20. Accordingly, we modify and affirm the portion of 
the Court of Appeals’ decision which upheld the imposition of SBM 
during post-release supervision and reverse the portion of the decision 
which held the imposition of post-supervision SBM to be an unreason- 
able search. Therefore, we reinstate the trial court’s SBM order. 


MODIFIED AND AFFIRMED IN PART, REVERSED IN PART. 
Justice EARLS dissenting. 


The majority addresses a version of the satellite-based monitor- 
ing (SBM) statutes which, as of 2 September 2021, have been amended 
in ways that likely obviate at least some of the constitutional issues 
which form the basis of Mr. Hilton’s appeal. See Act of Sept. 2, 2021, 
S.L. 2021-138, § 18, https://www.ncleg.gov/Sessions/2021/Bills/Senate/ 
PDF/S300v8.pdf. Although the majority acknowledges that the new law 
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applies to Mr. Hilton, the majority fails to account for the fact that op- 
eration of its newly enacted provisions will afford Mr. Hilton the oppor- 
tunity to have the order requiring him to enroll in SBM for life converted 
into an order requiring him to enroll in SBM for ten years. A decision 
which fails to examine the consequences of S.L. 2021-138 ignores the 
actual manner in which SBM will be applied to Mr. Hilton and thus has 
no relevance to future decisions interpreting the statutes governing the 
SBM program. 


The proper course for a Court to follow when the General Assembly 
amends a statute while litigation involving the constitutionality of that 
statute is pending is, at a minimum, to permit further briefing on the 
impact of the amendments. Further briefing is necessary because when 
a statute is amended 


it is presumed that the legislature intended either (a) 
to change the substance of the original act, or (b) 
to clarify the meaning of it. 82 C.J.S. Statutes § 384, 
p. 897 (1953). The presumption is that the legislature 
“intended to change the original act by creating anew 
right or withdrawing any existing one.” 1 Sutherland, 
Statutory Construction § 1930 (Horack, 3d ed. 1943). 


Childers v. Parker's, Inc., 274 N.C. 256, 260 (1968). As the majority 
acknowledges, the new statutes provide Mr. Hilton with a new remedy. 
Thus, the opinion rendered by the Court today is only relevant for the 
few weeks remaining until the new law takes effect. Absent any exigent 
or urgent circumstances attendant to the parties in this case, the Court 
acts rashly, and without any apparent rationale or justification, in issu- 
ing an unnecessary opinion about a law the General Assembly has seen 
fit to change. 


Even on its own terms, the majority’s soon-to-be-irrelevant conclu- 
sion that imposing lifetime SBM on Mr. Hilton is constitutional, based 
solely upon his status as having been convicted of an aggravated of- 
fense as defined under N.C.G.S. § 14-208.6(1a), without an assessment 
of his individual circumstances, and absent any evidence in the record 
indicating that lifetime SBM serves the State’s asserted interest, is pa- 
tently incorrect. The majority reaches this conclusion only by flouting 
or mischaracterizing precedents from this Court and the United States 
Supreme Court and by disregarding the Fourth Amendment. Therefore, 
I dissent. 
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I. Although Mr. Hilton is currently subject to an order requiring 
him to enroll in lifetime SBM, he will not be required to 
enroll in SBM for more than ten years. 


In Grady III, this Court held unconstitutional the imposition of 
lifetime SBM as applied to “individuals who are subject to mandatory 
lifetime SBM based solely upon their status as a statutorily defined 
‘recidivist’ who have completed their prison sentences and are no lon- 
ger supervised by the State through probation, parole, or post-release 
supervision.” State v. Grady (Grady III), 372 N.C. 509, 522 (2019) 
(footnote omitted). Although we “decline[d] to address the applica- 
tion of SBM beyond this class of individuals,” id., our examination of 
the Fourth Amendment and the contours of the SBM program plainly 
had implications for any individual subject to lifetime SBM pursuant to 
N.C.G.S. § 14-208.40. Every panel of the Court of Appeals confronted 
with a challenge to a lifetime SBM order—including challenges raised 
by individuals who fell outside the category of offenders addressed in 
Grady II—turned to Grady IIT for guidance. See, e.g., State v. Gordon, 
270 N.C. App. 468, 469 (2020), review allowed, writ allowed, 853 S.E.2d 
148 (N.C. 2021); State v. Jackson, No. COA18-1122, 2020 WL 2847885, at 
*15-18 (N.C. Ct. App. June 2, 2020) (unpublished), review denied, 375 
N.C. 494 (2020); State v. Hutchens, 272 N.C. App. 156, 160-61 (2020).! 
The same Fourth Amendment and the same statutes obviously apply to 
any individual subject to SBM, whether he or she is an aggravated of- 
fender or a recidivist. 


The General Assembly also recognized that Grady IIT cast doubt on 
the constitutionality of N.C.G.S. § 14-208.40 as applied to all categories 
of offenders automatically made subject to lifetime SBM, not just recidi- 
vists. S.L. 2021-138, an omnibus criminal justice reform bill, is titled in rel- 
evant part “AN ACT TO... ADDRESS CONSTITUTIONAL ISSUES WITH 
SATELLITE-BASED MONITORING RAISED IN STATE VERSUS GRADY 
AND CREATE A PROCESS TO REVIEW WHETHER OFFENDERS 
SUBJECT TO THAT CASE WHICH WERE REMOVED FROM 
SATELLITE-BASED MONITORING ARE OTHERWISE ELIGIBLE.”2 
The final version of S.L. 2021-138 which contains the provisions 


1. A longer list of Court of Appeals decisions interpreting and applying Grady III to 
resolve the merits of an individual’s challenge to an SBM order can be found in Appendix I. 


2. As we have noted, “even when the language of a statute is plain, ‘the title of an act 
should be considered in ascertaining the intent of the legislature.’ Smith Chapel Baptist 
Church v. City of Durham, 350 N.C. 805, 812, 517 S.E.2d 874, 879 (1999) (citing State ex 
rel. Cobey v. Simpson, 333 N.C. 81, 90, 423 S.E.2d 759, 764 (1992)).” Ray v. N.C. DOT, 366 
N.C. 1, 8 (2012). 
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amending the SBM program was ratified by the Legislature on 
25 August 2021—after oral argument was heard in this case—and signed 
by the Governor on 2 September 2021. The Act becomes effective on 
1 December 2021. 


S.L. 2021-138 made changes to the SBM program which will be 
applicable to all individuals ordered to enroll in SBM on the basis of 
their status as among one of the categories of offenders singled out 
by N.C.G.S. § 14-208.40(a), including aggravated offenders similarly 
situated to Mr. Hilton, after the law becomes effective. Many of these 
changes directly respond to constitutional concerns identified by this 
Court in Grady III. Together, they render much of the majority’s rea- 
soning unnecessary dicta. 


First, the Act adds a new section, N.C.G.S. § 14-208.39, which for 
the first time provides some evidentiary basis for the State’s assertion 
that SBM effectively deters individuals convicted of sex offenses from 
committing further sex crimes. Id. at § 18.(a). Second, the Act amends 
N.C.G.S. § 14-208.40(a)(1) to impose SBM only upon certain catego- 
ries of offenders, including aggravated offenders and recidivists?, who 
“pased on the Division of Adult Correction and Juvenile Justice’s risk 
assessment program require[ ] the highest possible level of supervi- 
sion and monitoring.” Jd. at § 18.(c). Third, the Act amends N.C.G.S. 
§ 14-208.40A to establish that an offender eligible for SBM pursuant to 
N.C.G.S. § 14-208.40(a)(1) shall be ordered to enroll in SBM for a period 
of ten years, rather than for life. Jd. at § 18.(d). 


Each of these changes significantly alters the legal terrain upon 
which the constitutionality of SBM as applied to individuals subject to 
SBM due to their status as aggravated offenders will be assessed going 
forward. Because the majority opinion addresses a version of the SBM 
program yet to incorporate these changes, our decision today has no 
relevance to the disposition of future legal challenges brought by any 
individual after S.L. 2021-138 takes effect on 1 December 2021. 


However, because the majority’s opinion also ignores changes the 
General Assembly made to the SBM program which directly and unmis- 
takably apply to individuals ordered to enroll in lifetime SBM prior to 
the enactment of S.L. 2021-138, the majority opinion has little relevance 
as applied to Mr. Hilton, either. 


3. S.L. 2021-138 uses the term “reoffender” instead of “recidivist.” For ease of read- 
ing, I continue to use the term “recidivist” throughout. 
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S.L. 2021-138 adds a new section to Article 27A which provides that 
an offender like Mr. Hilton who is “enrolled in a satellite-based monitor- 
ing [program] for life may file a petition for termination or modifica- 
tion of the monitoring requirement with the superior court in the county 
where the conviction occurred five years after the date of initial enroll- 
ment.” Act of Sept. 2, S.L. 2021-138, § 18.(i) (to be codified at N.C.G.S. 
§ 14-208.46(a)). Only two outcomes can result when an individual files 
such a petition. For individuals who have been enrolled in SBM for less 
than ten years, “the court shall order the petitioner to remain enrolled 
in the satellite-based monitoring program for a total of 10 years.” Id. (to 
be codified at N.C.G.S. § 14-208.46(d)). For individuals who have been 
enrolled in SBM for more than ten years, “the court shall order the peti- 
tioner’s requirement to enroll in the satellite-based monitoring program 
be terminated.” Id. (to be codified at N.C.G.S. § 14-208.46(e)). Thus, 
upon motion of any individual subject to an order requiring lifetime en- 
rollment in SBM, the order requiring lifetime enrollment in SBM will be 
converted into an order requiring enrollment in SBM for a period of time 
not to exceed ten years. 


Shortening the period of time an individual is required to enroll 
in SBM from life to ten years significantly diminishes the burden SBM 
places on an individual’s constitutional privacy interests. It reduces the 
likelihood that an individual will be required to enroll in SBM for an 
extended period of time beyond his or her period of incarceration and 
post-release supervision. It also reduces the risk that technological ad- 
vancements—or changes in an individual’s circumstances—will render 
the considerations justifying the initial imposition of SBM obsolete. The 
period of time Mr. Hilton would be subject to SBM was undoubtedly 
relevant to the Court of Appeals’ disposition of his appeal, which cor- 
rectly distinguished between the period of time during which Mr. Hilton 
was under post-release supervision and the remainder of his life after 
completing the terms of his sentence. State v. Hilton, 271 N.C. App. 505, 
512-13 (2020) (“After [his] period of supervision, the imposition of SBM 
is no longer reasonable, as [Mr. Hilton’s] expectation of privacy is too 
high and the State’s legitimate purpose in monitoring [his] location. . . is 
extinguished.”). At a minimum, this Court should consider the changes 
implemented by S.L. 2021-138 before resolving Mr. Hilton’s constitution- 
al claims. 


Consistent with the text, purpose, and structure of S.L. 2021-138, Mr. 
Hilton will be entitled to avail himself of the new procedural mechanism 
created by subsection 18.(i) of the Act. Subsection 18.(p) provides that 
“[s]ubsection (i) of this section becomes effective December 1, 2021, 
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and applies to any individual required to enroll in satellite-based moni- 
toring for life on or after that date.” As the statutes governing the SBM 
program make readily apparent, individuals like Mr. Hilton who were 
initially ordered to enroll in lifetime SBM prior to 1 December 2021 will 
be “required to enroll” in SBM on 1 December 2021, 2 December 2021, 
and on every day afterwards unless and until the initial order is modified 
or terminated. 


[W]hen an offender is required to enroll in satellite- 
based monitoring . . . the offender shall continue to 
be enrolled in the satellite-based monitoring program 
for the period required [ ] wnless the requirement that 
the person enroll in a satellite-based monitoring 
program is terminated. . . . The offender shall 
cooperate with the Division of Adult Correction and 
Juvenile Justice and the requirements of the satellite- 
based monitoring program wntil the offender's 
requirement to enroll is terminated|[.]” 


N.C.G.S. § 14-208.42 (2019) (emphases added). Further, if individuals 
like Mr. Hilton are not entitled to utilize the procedural mechanism cre- 
ated by subsection 18.() of the Act, then nobody is. Subsection 18.(i) 
provides that “[a]n offender who is enrolled in a satellite-based moni- 
toring for life may file a petition for termination or modification of the 
monitoring requirement... .” Jd. at § 18.(i). However, after 1 December 
2021, every court entering an SBM order must comply with the statu- 
tory changes enacted by subsection 18.(d), which amends N.C.G.S. 
§ 14-208.40A to require a court to “order the offender to enroll in a [SBM] 
program for a period of 10 years.” Id. at § 18.(d). To respect the legisla- 
ture’s policy choice to afford offenders required to enroll in lifetime SBM 
a process through which those orders will be modified or terminated, 
individuals like Mr. Hilton who were previously ordered to enroll in life- 
time SBM must be able to utilize the procedural mechanism subsection 
18.(i) creates.4 


4. The final report summarizing S.B. 300 (now S.L. 2021-138) released by the 
General Assembly’s Legislative Analysis Division stated that the provisions amending 
the SBM program “to address constitutional issues” would “[r]educe lifetime SBM to 
ten years” and “[a]llow for a judicial review to terminate or modify SBM for offenders.” 
Legislative Analysis Division, 2021-22 N.C. Gen. Assemb., Bill Summary (Aug. 18, 2021), 
https://dashboard.ncleg.gov/api/Services/BillSummary/2021/S300-SMSA-67(e6)-v-2. 
Although not determinative, this “contemporaneous committee report[ ]” sheds fur- 
ther light on the “purpose of this specific part” of the broader Act, Est. of Savino 
v. Charlotte-Mecklenburg Hosp. Auth., 375 N.C. 288, 296 (2020), which is to ensure that 
no individual in North Carolina is required to enroll in SBM for life given the significant 
constitutional issues such a requirement creates. 


q 56 


x 


IN THE SUPREME COURT 721 


STATE v. HILTON 
[378 N.C. 692, 2021-NCSC-115] 


The practical effect of S.L. 2021-138 is that no individual in North 
Carolina, no matter when they were initially ordered to participate in 
SBM, will be required to enroll in the program for life if they avail them- 
selves of the process established by statute. Thus, the majority's sweep- 
ing holding that “a search effected by the imposition of lifetime SBM 
upon a defendant due to his status as an aggravated offender is reason- 
able under the Fourth Amendment” does not address the circumstances 
of this case, or of any case that is likely to arise under North Carolina law. 
We lack authority and reason to construe a statute the legislature has 
chosen to amend. Cf. State v. McCluney, 280 N.C. 404, 407 (1972) (hold- 
ing that “repeal of [the challenged statute] renders moot the question of 
its constitutionality”). Given the changes enacted by S.L. 2021-138, the 
majority opinion does no more than express the speculative view of four 
Justices that it would not offend the Fourth Amendment to require an 
individual to enroll in SBM for life based solely upon his or her status as 
an aggravated offender. Under our precedents, that is not a function this 
Court is empowered to perform. 


II. The Fourth Amendment does not permit the State to 
impose lifetime SBM solely on the basis of an 
individual’s status as an aggravated offender. 


For the reasons stated above, I do not believe it is necessary for 
the majority to opine on the constitutionality of subjecting Mr. Hilton to 
lifetime SBM when S.L. 2021-138 will afford him the opportunity to seek 
and obtain an order reducing his required period of enrollment from 
life to ten years. However, because the majority chooses to reach this 
question, I also write to explain why its choice to reverse the decision of 
the Court of Appeals and leave the trial court’s SBM order undisturbed 
cannot be reconciled with the Fourth Amendment or with the precedent 
we established in Grady III. 


A. SBM is a “civil, regulatory scheme,” not a lesser “punishment.” 


First, the majority justifies the imposition of lifetime SBM on Mr. 
Hilton as a lesser punishment than imprisonment. The implication is that 
because the alternative to an order imposing SBM is criminal imprison- 
ment or civil commitment, the intrusion on Mr. Hilton’s privacy rights 
is minimal. Yet the order imposing SBM on Mr. Hilton is not restricted 
to Mr. Hilton’s period of incarceration and post-release supervision— 
the order imposes SBM for life, including any time remaining after he 
has completed all of the terms of his sentence.° The majority’s sweeping 


5. To reiterate, Mr. Hilton will not be required to enroll in SBM for life because of 
the changes to the SBM program contained in S.L. 2021-138. Additionally, as stated above, 
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logic simply does not hold true under circumstances contemplated in 
the order itself. 


More fundamentally, this Court held in State v. Bowditch, 364 N.C. 
335 (2010), that North Carolina’s SBM program is a “civil, regulatory 
scheme” with a “nonpunitive” legislative intent. Id. at 342-44. Ignoring 
this holding, the majority adopts a “heads I win, tails you lose” ap- 
proach. On the one hand, SBM (arguably) can be applied consistently 
with the constitutional prohibition against ex post facto laws because it 
is non-punitive. On the other hand, SBM (arguably) can be applied con- 
sistently with the Fourth Amendment’s protection against unreasonable 
searches and seizures because it is a lesser form of punishment. The 
State should not be afforded the opportunity to have its cake and eat it 
too. Having decided Bowditch, this Court should adhere to its conclu- 
sions about the SBM program’s purpose and effect. The SBM program 
cannot be justified as a substitute for a more intrusive form of criminal 
punishment because SBM is not a form of criminal punishment. 


B. The majority’s sweeping opinion is untethered to the facts. 


Second, the majority goes far beyond the issue presented by the 
facts in this case. The majority declares that any offender who has com- 
mitted an aggravated offense may constitutionally be ordered to enroll 
in SBM for life, whether currently under state supervision or not. Yet 
Mr. Hilton’s present status as someone under the supervision of the 
Division of Adult Corrections has immense constitutional ramifications. 
Because he has not completed his sentence, Mr. Hilton arguably has a 
lesser privacy interest under the Fourth Amendment than someone who 
has completed his sentence and re-entered society. See Grady IIT, 372 
N.C. at 533 (“[T]here is no precedent for the proposition that persons 
... who have served their sentences and whose legal rights have been 
restored to them (with the exception of the right to possess firearms 

... nevertheless have a diminished expectation of privacy in their per- 
sons and in their physical locations at any and all times of the day or 
night for the rest of their lives.”). Mr. Hilton could also be required to 
participate in electronic monitoring as a condition of his post-release 
supervision independent of the sex-offender statute at issue here. See 
N.C.G.S. § 15A-1368.4(e)(13) (2019). He is not similarly situated to every 


reducing the period of time an offender will be required to enroll in SBM from life to ten 
years has significant implications for our examination of SBM’s constitutionality as ap- 
plied to Mr. Hilton or to any other similarly situated individual. However, for the purposes 
of illustrating the errors in the majority’s constitutional analysis, I adopt the majority’s 
premise that Mr. Hilton will be required to enroll in SBM for the remainder of his life. 
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aggravated offender subject to a lifetime SBM order. The majority errs 
in proceeding as if he is. 


The majority repeatedly characterizes this Court’s opinion in 
Grady III as limited or narrow. This characterization is correct, to a 
point: the holding of Grady IT was carefully tailored to the facts before 
the Court at that time, although it was not so limited or narrow as to 
have no applicability in any case involving an individual who is not a 
recidivist. See Grady IIT, 372 N.C. at 545. Regardless, it is the majority’s 
(mis)characterization of Grady III as being so limited and so narrow 
that it has no applicability beyond the specific facts of that case which 
allows the majority to pretend a precedent we established in 2019 simply 
does not exist. 


Yet, for some reason, the majority now feels completely unburdened 
by our longstanding norms of judicial modesty and by constitutional 
constraints on judicial power. Rather than issue an opinion limited to 
the category of offenders implicated by the facts of this case—aggra- 
vated offenders who are currently under State supervision and con- 
trol—the majority feels entitled to opine on categories of individuals 
who differ from Mr. Hilton in constitutionally salient ways. Rather than 
wait for a case that presents the issue of whether SBM is constitutional 
as applied to an offender who is no longer subject to State supervision 
and control,® the majority eagerly jumps at the chance to try to immu- 
nize a soon-to-be-outdated version of the SBM program from constitu- 
tional challenge in every conceivable circumstance. Our role as judges 
has traditionally meant avoiding broad, facial holdings when a narrow, 
case-specific one will suffice. See Kirkman v. Wilson, 328 N.C. 309, 312 
(1991) (“The function of appellate courts . . . is not to give opinions on 
merely abstract or theoretical matters.” (alteration in original)). There is 
no justification for abandoning this rule in this case. 


C. The majority improperly excuses the State from its burden 
of demonstrating the efficacy of the SBM program. 


Third, the majority's Fourth Amendment analysis rests on factual 
conclusions it draws out of thin air. A warrantless search is only con- 


6. The majority rests heavily on the fact that because SBM is a civil judgment (ex- 
cept when it is not), a defendant who is subject to SBM but no longer subject to State su- 
pervision or control may move “the court .. . [to] relieve [him] from a final . . . [SBM] order 
... for... [a]ny... reason justifying relief from the operation of the judgment.” N.C.G.S. 
§ 1A-1, Rule 60(b)(6) (2019). Of course, it flips the Fourth Amendment on its head to affirm 
an order allowing the State to effectuate what may very well be an unconstitutional search 
on the promise that an individual could someday get back into court. 
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stitutional if it is reasonable. See, e.g., Riley v. California, 573 U.S. 373, 
381-82 (2014). Reasonableness requires an examination of “the nature 
and purpose of the search and the extent to which the search intrudes 
upon reasonable privacy expectations.” Grady v. North Carolina, 575 
U.S. 306, 310 (2015) (per curiam). The Fourth Amendment places the 
burden on the State to prove that the search is reasonable, not on the 
individual being searched to prove that it is not. Grady II, 372 N.C. at 
543 (“[T]he State bears the burden of proving the reasonableness of a 
warrantless search.”). If a search does not effectively advance the in- 
terest the State invokes to justify it, then it is hard to fathom how the 
search could be reasonable, no matter how weighty the State’s interest. 
Thus, adhering to United States Supreme Court precedent, we held in 
Grady IIT that we must “consider the nature and immediacy of the gov- 
ernmental concern at issue here, and the efficacy of this means for 
meeting it.” 372 N.C. at 538 (emphasis added) (quoting Vernonia Sch. 
Dist. 47J v. Acton, 515 U.S. 646, 660 (1995)). 


It is undisputed that in this case, the State did not present any 
evidence to support its assertion that imposing lifetime SBM deters 
sex offenders from committing future sex crimes. In the face of that 
stark evidentiary void, the majority is willing to lend a helping hand. 
According to the majority, “[t]he SBM program furthers [the State’s as- 
serted] interest by deterring recidivism and assisting law enforcement 
agencies in solving crimes.” To be clear, there is not actually any evi- 
dence in the record demonstrating the efficacy of SBM, either categori- 
cally or specifically in this case. The empirical studies the majority relies 
upon were not introduced by the State at Mr. Hilton’s initial SBM hear- 
ing. They were not even cited by the State on appeal. Mr. Hilton did not 
have an opportunity to dispute the efficacy of SBM by introducing his 
own studies or critiquing the ones the majority finds persuasive. See, 
e.g., Crawford v. Marion Cty. Election Bd., 553 U.S. 181, 202 n.20 (2008) 
(“Supposition . . . is not an adequate substitute for admissible evidence 
subject to cross-examination in constitutional adjudication.”).’ It is 


7. This Court specifically rejected the argument that the deterrence effect of SBM 
was self-evident in Grady IJT in part because the social science research available at the 
time that case was decided indicated that “applications of electronic monitoring as a tool 
for reducing crime are not supported by existing data.” State v. Grady (Grady IIT), 372 
N.C. 509, 543 n. 20 (2019) (quoting Deeanna M. Button et al., Using Electronic Monitoring 
to Supervise Sex Offenders: Legislative Patterns and Implications for Community 
Corrections Officers, 20 Crim. Just. Pol’y Rev. 414, 418 (2009)). Further, the studies the 
majority relies upon in support of its conclusion that “SBM’s efficacy as a deterrent is sup- 
ported by empirical data” both involved a California-specific program requiring intensive 
supervision of parolees. One of the studies found that the likelihood of a parolee violating 
the conditions of his or her parole or reoffending correlated significantly with a parole 
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difficult to imagine a more glaring example of an “impermissible exer- 
cise of appellate factfinding,” In re Harris Teeter, LLC, 2021-NCSC-80, 
q 34, than the majority making two studies the parties did not cite in any 
proceeding below the linchpin of its analysis. 


In further support of its conclusion regarding the efficacy of SBM, 
the majority claims that “[j]ust as the drug-testing policy in Vernonia 
serves as an effective deterrent with respect to student athletes categor- 
ically, the SBM program in the present case serves as an effective deter- 
rent with respect to aggravated offenders categorically.” This analogy 
does not hold up. The efficacy of a program for drug testing students is 
“self-evident” because the only thing the program needs to do is identify 
the presence or absence of drugs in a student’s system. See Vernonia, 
515 U.S. at 663. Provided that the tests are accurate, there is simply no 
disputing that a program which regularly subjects students to drug test- 
ing—and promises they will be punished if they test positive—serves 
the government's interest in deterring student drug use.® 


By contrast, the link between lifetime SBM and recidivism is far 
more complex. Even in this case, the most the State’s witness could offer 
was to answer in the affirmative when asked “hypothetically if the first 
time [Mr. Hilton] went to Caldwell County he had no contact with [the 
victim], then you possibly, if in fact an assault did occur, you might have 
been able to avoid that with satellite-based monitoring?” Lifetime enroll- 
ment in SBM “[h]ypothetically,” “possibly,” “might” have helped deter 
a crime allegedly committed by an aggravated offender still subject to 
post-release supervision. This is hardly the kind of ringing endorsement 
one would expect of a proposition the majority suggests is self-evident. 


officer’s caseload, leading the researchers to recommend “smaller caseloads of no more 
than 20 people per officer.” Philip Bulman, Sex Offenders Monitored by GPS Found to 
Commit Fewer Crimes, 271 NIJ J. 22 (Feb. 2013). This conflicting empirical data further 
undermine the majority’s assertion that the efficacy of lifetime SBM is “self-evident” and 
illustrate the need for these evidentiary issues to be addressed in the first instance by the 
trial court. 


8. Further, in Vernonia, the United States Supreme Court went out of its way to 
“caution against the assumption that suspicionless drug testing will readily pass consti- 
tutional muster in other contexts. The most significant element in this case is the first we 
discussed: that the Policy was undertaken in furtherance of the government’s responsibili- 
ties, under a public school system, as guardian and tutor of children entrusted to its care.” 
Vernonia Sch. Dist. 47J v. Acton, 515 U.S. 646, 665 (1995). The majority’s willingness 
to cherry-pick and expand Vernonia’s limited, context-specific holding—which involved 
very different circumstances and very different interests—stands in stark contrast to its 
disavowal of Grady IT based upon its convenient view of that decision’s limits. 
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It may seem pedantic to hold the State to its burden of proving that 
the SBM program effectively deters sex offenders from committing fu- 
ture sex crimes, and maybe it would be, if the only interest implicated 
here was the State’s interest in promoting public safety. After all, it cer- 
tainly seems possible that strapping a plastic box to a person's leg in 
order to collect location data in perpetuity will deter that person from 
committing future crimes. The problem with this view is that the State’s 
interest is not and cannot be the only interest that matters when evalu- 
ating the scope of protection afforded to North Carolinians under our 
state and federal constitutions. 


When we allow the State to define for itself when a presumptively 
unreasonable search is reasonable, we place all North Carolinians’ con- 
stitutional rights at risk. After all, the Fourth Amendment safeguards 
“It]he right of the people to be secure in their persons . . . against unrea- 
sonable searches and seizures” by the government. U.S. Const. amend. 
IV. Preventing law enforcement officers and other government offi- 
cials from acting unlawfully is “[t]he point of the Fourth Amendment.” 
Johnson v. United States, 333 U.S. 10, 13 (1948). The State could have 
presented evidence to support its assertion that SBM promotes its legiti- 
mate governmental interest in preventing sex offenders from reoffend- 
ing. It did not. That should end our inquiry. Yet rather than hold the State 
to this very much surmountable burden, the majority excuses the State’s 
inability or unwillingness to present any evidence demonstrating that 
SBM helps deter recidivism and instead invents a new test: a warrant- 
less, suspicionless search is reasonable when the State says it is. The 
danger for abuse should be self-evident. 


D. The majority’s flagrant disregard for precedent. 


Finally, the majority has adopted numerous arguments advanced in 
the dissenting opinion in Grady III which the majority in that case re- 
jected. Key factual and legal conclusions established in Grady III have 
been turned upside down. Without acknowledgment, the majority pro- 
ceeds as if the dissent in Grady IIT controls in analyzing the constitu- 
tionality of a lifetime SBM order under the Fourth Amendment.? The 
majority’s refusal to adhere to precedent is inconsistent with this Court’s 
longstanding respect for the doctrine of stare decisis, creates unneces- 
sary and inexplicable fissures in our Fourth Amendment jurisprudence, 
and threatens this Court’s legitimacy. 


9. To be sure, the majority does not expressly or impliedly overrule Grady III. Thus, 
its holding that it is unconstitutional under the Fourth Amendment to require certain of- 
fenders to enroll in lifetime SBM remains binding precedent, at least with respect to the 
category of offenders addressed in that case. 


q 6 


q7 


9 


0 


bo 


IN THE SUPREME COURT 727 


STATE v. HILTON 
[378 N.C. 692, 2021-NCSC-115] 


On numerous occasions, the majority opinion in this case discards 
legal principles articulated by the majority in Grady ITT which plainly ap- 
ply in examining any offender's challenge to an order imposing lifetime 
SBM, including Mr. Hilton’s. For example, in Grady III, we explained 
that “[i]n addressing the search’s ‘intrusion on the individual’s Fourth 
Amendment interests,’ ‘[t]he first factor to be considered is the nature of 
the privacy interest upon which the search here at issue intrudes,’ or, in 
other words, ‘the scope of the legitimate expectation of privacy at issue.’ ” 
Grady III, 372 N.C. at 527 (second alteration in original) (emphasis 
added) (quoting Vernonia, 515 U.S. at 652-54, 658). Now, the majority 
decides instead that “[t]he first step of our reasonableness inquiry under 
the totality of the circumstances requires analyzing the legitimacy of the 
State’s interest.” 


In assessing the State’s interest in Grady III, this Court held that 
“the extent of a problem justifying the need for a warrantless search 
cannot simply be assumed; instead, the existence of the problem and the 
efficacy of the solution need to be demonstrated by the government.” 
Id. at 540-41. We explicitly rejected the argument that “we must defer 
to... legislative findings concerning the significance of the problem 
the SBM program is intended to address and the risk of sex offenders 
re-offending as codified at N.C.G.S. § 14-208.5 (stating the ‘Purpose’ 
of Article 27A) despite the absence of any record evidence supporting 
the State’s position.” Jd. at 541-42. We found an inconsistency be- 
tween the record evidence in that case and the relevant legislative 
findings and further noted that the referenced “findings” related to 
the sex offender registry, not the SBM program. Id. Today, the majority 
relies on the exact same legislative statement of purpose to support the 
factual conclusion that sex offenders pose a high risk of reoffending. 


A central question in the constitutional analysis and one that 
should be of concern to all is whether the SBM program actually ac- 
complishes the purposes it is intended to achieve. On this fundamental 
issue of efficacy, in Grady III this Court again explicitly rejected the 
position now adopted by the majority that the program’s deterrent ef- 
fect is self-evident. See Id. at 543-44 (“[T]he State has not presented any 
evidence demonstrating that the SBM program is effective at deterring 
crime. ... We cannot simply assume that the program serves its goals 
and purposes... .”). 


Another example of the majority’s abandonment of Grady IIT when 
conducting the balancing required under the Fourth Amendment's rea- 
sonableness inquiry is its characterization of the intrusiveness of the 
search SBM effectuates. In Grady III, this Court explicitly rejected 
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the State’s argument that “[t]he physical intrusion here is minimal,” id. 
at 536 (alteration in original), concluding instead that the physical in- 
trusiveness of SBM is both distinct in nature from the requirements of 
the sex offender registry and substantial, id. at 537. We stated that “[w]e 
cannot agree with the Court of Appeals that these physical restrictions, 
[like charging the ankle monitoring device,] which require defendant to 
be tethered to a wall for what amounts to one month out of every year, 
are ‘more inconvenient that intrusive.’ ” Id. at 535-36 (footnote omitted) 
(quoting State v. Grady, 259 N.C. App. 664, 672 (2018)). Today, the Court 
holds, directly contra Grady III, that “[t]hese physical limitations are 
more inconvenient than intrusive and do not materially invade an aggra- 
vated offender’s diminished privacy expectations.” SBM technology has 
not changed. The requirement that the person wearing an ankle monitor- 
ing device must be tethered to the wall for two hours a day to charge the 
battery has not changed. The fact that an audible sound is emitted when 
voice commands are made has not changed. And there is no difference 
in the level of intrusiveness of SBM for an individual who is a recidivist 
as compared to an aggravated offender. 


On the question of whether a court order to enroll in lifetime SBM 
is easily terminated, the Grady III Court examined the significance of 
the fact that North Carolina law provides for review by the Post-Release 
Supervision and Parole Commission and found several practical and 
constitutional problems with this purported remedy. Jd. at 534-35, 534 
n.16. We noted that from 2010 through 2015 the Commission received 
only sixteen requests for termination by individuals subject to lifetime 
SBM and denied all of them. Jd. at 535. The majority now makes the 
completely unsupported factual assumptions that “the aggravated of- 
fender category applies only to a small subset of individuals” and that 
while the statute refers to “lifetime” monitoring, termination is practi- 
cally available after one year. 


Similarly, with regard to Mr. Hilton’s state constitutional claim, the 
majority relies upon reasoning rejected by the United States Supreme 
Court and by this Court in the Grady cases. The majority concludes that 
an order imposing mandatory lifetime SBM is not a general warrant, andis 
thus constitutional, because SBM only provides information about a per- 
son’s location. Yet this requires embracing a characterization of the SBM 
program as not actually effectuating a constitutional search—a charac- 
terization the United States Supreme Court unanimously overruled in a 
per curiam opinion. The majority’s fact-free, tautological reasoning has 
the effect of nullifying any meaningful judicial review of claims arising 
under Article I, Section 20 of the North Carolina Constitution altogether. 
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I could go on. But proceeding issue by issue to examine all the ways 
in which this Court is now disavowing Grady ITI, without acknowledg- 
ing what it is doing or even trying to justify its norm-breaking opinion, 
risks missing the forest for the trees. Nothing about SBM or the Fourth 
Amendment has changed between our decision in Grady III and the 
decision today. The only thing that has changed is the composition of 
the Court. 


In refusing to adhere to Grady ITI, the majority ignores the dozens of 
Court of Appeals decisions interpreting and applying Grady IITs logic in 
cases involving non-recidivists. See, e.g., State v. Perez, 854 S.E.2d 15, 21 
(N.C. Ct. App. 2020) (“Since our Supreme Court’s holding in Grady III, 
this Court has applied the reasonableness analysis under the totality 
of the circumstances to non-recidivists in SBM appeals in accordance 
with Grady I.”); Gordon, 270 N.C. App. at 475-77 (applying the reason- 
ableness analysis employed in Grady III to a defendant convicted of 
an aggravated offense and subject to lifetime SBM as a result); State 
v. Griffin, 270 N.C. App. 98, 106 (2020) (“Grady III offers guidance as 
to what factors to consider in determining whether SBM is reasonable 
under the totality of the circumstances.”), review allowed, writ allowed, 
854 S.E.2d 586 (N.C. 2021); Jackson, 2020 WL 2847885, at *16 (“Defendant 
is an aggravated offender subject to mandatory lifetime SBM following 
his release from incarceration, placing his circumstances outside of the 
limited facial holding of Grady III. Accordingly, as we did in Griffin 
..., we employ Grady III as aroadmap ... .”). This Court is not bound 
by Court of Appeals decisions, but the majority’s failure to explain why 
Grady IIT is inapposite in a case applying Fourth Amendment principles 
to examine the constitutionality of a lifetime SBM order—contrary to 
the reasoning of every Court of Appeals panel which has considered the 
very same question—is inexcusable.!° 


Ostensibly, our Court adheres to the doctrine of stare decisis. See, 
e.g., In re T.A.M., 2021-NCSC-77, { 61 (Ervin, J. dissenting) (“[T]hose 
who disagree with an earlier decision are expected to continue to ad- 
here to it unless and until it is overruled.”). “This Court has always at- 
tached great importance to the doctrine of stare decisis, both out of 


10. The majority states that Grady III “has no bearing on cases where lifetime SBM 
is imposed on sexually violent offenders, aggravated offenders, or adult-child offenders” 
because the decision was limited to a narrow class of recidivists. But the majority does 
little to explain the distinction between recidivists and aggravated offenders which justi- 
fies discarding the reasoning we articulated in Grady IT. Again, the Fourth Amendment 
and the SBM statutes which govern the lawfulness of subjecting an individual to lifetime 
SBM are the same for recidivists and aggravated offenders. 
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respect for the opinions of our predecessors and because it promotes 
stability in the law and uniformity in its application.” Wiles v. Welparnel 
Constr. Co., 295 N.C. 81, 85 (1978). Indeed, respect for our own prec- 
edents is necessary for us to remain faithful to the rule of law. 


This rigorous standard for constitutional chal- 
lenges ensures uniformity and predictability in the 
application of our constitution. State v. Emery, 224 N.C. 
581, 584, 31 S.E.2d 858, 861 (1944) (“[Constitutions] 
should receive a consistent and uniform construction 
... even though circumstances may have so changed 
as to render a different construction desirable.” (cit- 
ing, inter alia, State ex rel. Att’y-Gen. v. Knight, 169 
N.C. 333, 85 S.E. 418 (1915))); see also Bacon v. Lee, 
353 N.C. 696, 712, 549 S.E.2d 840, 851-52 (“A primary 
goal of adjudicatory proceedings is the uniform appli- 
cation of law. In furtherance of this objective, courts 
generally consider themselves bound by prior prec- 
edent, i.e., the doctrine of stare decisis.” (citations 
omitted)), cert. denied, 533 U.S. 975, 122 S. Ct. 22, 150 
L. Ed. 2d 804 (2001). Adhering to this fixed standard 
ensures that we remain true to the rule of law, the 
consistent interpretation and application of the law. 
State v. Bell, 184 N.C. 701, 720, 115S.E. 190, 199 (1922) 
(Stacy, J., dissenting) (“[T]here must be some unifor- 
mity in judicial decisions . . . or else the law itself, 
the very chart by which we are sailing, will become 
as unstable and uncertain as the shifting sands of 
the sea... .”). 


State ex rel. McCrory v. Berger, 368 N.C. 633, 651 (2016) (Newby, J., con- 
curring in part, dissenting in part) (alterations in original). “Our system 
of constitutional adjudication depends upon a vast reservoir of respect 
for law and courts.” Archibald Cox, The Warren Court: Constitutional 
Decision as an Instrument of Reform 25 (Harvard Univ. Press 1968). 
Public acceptance of the legitimate authority of judicial decisions rests 
“at least partly upon the understanding that what the judge decides is 
not simply his personal notion of what is desirable but the application 
of rules that apply to all men equally, yesterday, today, and tomorrow.” 
Id. at 26. This Court’s actions today threaten to drain that “reservoir of 
respect for law and courts.” 


2 


Of course, “stare decisis is ‘not an inexorable command.’ ” Janus 
v. Am. Fed’n of State, Cnty., & Mun. Emps., Council 31, 138 8S. Ct. 2448, 
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2478 (2018) (quoting Pearson v. Callahan, 555 U.S. 223, 233 (2009)). On 
rare occasion, a Court will find it necessary to depart from the conclu- 
sions and reasoning it endorsed in its own prior decisions. Although this 
Court has not articulated factors to consider when examining the con- 
tinued vitality of our precedents—perhaps because this Court has for so 
long respected the doctrine of stare decisis—the United States Supreme 
Court considers “the quality of [ ] reasoning [of the precedent being chal- 
lenged], the workability of the rule it established, its consistency with 
other related decisions, developments since the decision was handed 
down, and reliance on the decision.” Id. at 2478-79. 


In light of these factors, what is particularly troubling about the 
majority’s unwillingness to adhere to Grady III is that it comes in pre- 
cisely the circumstances where respect for our precedent should be at 
its apex. Here, based upon a plausible reading of Grady III, the General 
Assembly expended significant time and energy to address the SBM pro- 
gram’s constitutional deficiencies. The constitutionality of a law was 
challenged. This Court ruled. The General Assembly responded. This is 
precisely how our system of constitutional adjudication and judicial re- 
view should proceed. Cf. Hilton v. S.C. Pub. Rys. Comm’n, 502 U.S. 197, 
202 (1991) (“Stare decisis has added force when the legislature, in the 
public sphere... ha[s] acted in reliance on a previous decision, for in this 
instance overruling the decision would dislodge settled rights and ex- 
pectations or require an extensive legislative response.”). The majority 
should not ignore a precedent it does not like, in a circumstance where 
doing so is both unwarranted and, given the passage of S.L. 2021-138, 
completely unnecessary, absent a compelling reason or any identifiable 
reason at all. 


A Court which discards its own precedents without explaining why 
it is doing so—which refuses to even admit what it is doing—is a Court 
which forfeits its claim to the special legitimacy the judiciary purports to 
derive from its capacity to reason and persuade. That is precisely what 
this Court does today. In “disregarding or distorting precedent as neces- 
sary to reach their desired result,” the majority flaunts its power and 
tells the public “ ‘C’est légal, parce que je le veux’ (‘It is legal because it 
is my will.’).” State v. Robinson, 375 N.C. 173, 193 (2020) (Newby, J., dis- 
senting). The majority also signals to future litigants that the relevance 
of our decisions depends not upon any objective set of rules articulated 
by the Court, but rather upon the whims of its members. Whether or not 
one agrees with the outcome of Grady III or with the outcome of this 
case, the majority’s flagrant disregard for precedent and its unwilling- 
ness to own up to its actions should be alarming to anyone in North 
Carolina who cares about constitutional rights and the rule of law. 
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III. Conclusion 


It is important to not shy away from the facts of this particular case. 
Mr. Hilton was convicted of sexually abusing two minors. When he was 
released from prison after serving a 12-year sentence, he violated a con- 
dition of his post-release supervision by traveling to Caldwell County 
without his probation officer’s permission. He was subsequently ac- 
cused of sexually assaulting another minor during at least one of these 
unauthorized trips. Although the State’s testimony was extremely specu- 
lative, it is certainly possible that if the assault was not on his first trip 
and if the probation officer supervising Mr. Hilton had intervened after 
the first trip to stop Mr. Hilton from leaving Catawba County, then the 
second assault may have been avoided. Given the magnitude of the harm 
inflicted by individuals who commit aggravated sex offenses—and the 
frightening prospect of prior offenders reoffending upon their release 
from prison—it is tempting to allow the State to do pretty much what- 
ever it wants in the name of deterring crime. 


Yet without disputing the magnitude of the interest the State asserts 
to justify its imposition of SBM in this case, I cannot join the majority 
in its unqualified embrace of an application of SBM that is both uncon- 
stitutional and irreconcilable with recent precedents of this Court and 
the United States Supreme Court, in a case that has been significantly 
altered by the General Assembly’s substantial revision of the SBM pro- 
gram. I cannot join the majority in its decision to “shr[iJnk from declar- 
ing the truth” that the constitutions of North Carolina and the United 
States do not permit the State to intrude upon the privacy of its citizens 
merely because the legislature declares the intrusion wise. Stanmire 
v. Taylor, 48 N.C. 207, 211 (1855). Although of limited relevance, the ma- 
jority opinion represents a grievous violation of our “solemn obligation” 
to enforce constitutional rights against State overreach. Id. 


The practical result of the majority’s holding has been nullified be- 
cause, as explained above, the law the majority purports to interpret 
will no longer exist after 1 December 2021. Nevertheless, the majority’s 
reasoning is troubling. According to the majority, the State would be 
permitted to physically affix an electronic tracker to Mr. Hilton’s ankle 
and collect pinpoint location data from now until the day he dies, based 
solely upon his status as an aggravated offender, even after he has com- 
pleted all terms of his criminal sentence. The majority may think this an 
effective way to prevent recidivism. It may very well be. But allowing 
the State to conduct an invasive, never-ending search of an individual’s 
person, without requiring the State to present any evidence that doing 
so in any way serves the interest the State advances to justify the search, 
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makes a mockery of the constitutional rights which protect all North 
Carolinians. I disagree with the majority’s abandonment of the state and 
federal constitutions, its refusal to respect the Court and its precedents, 
and its abdication of our judicial role. If this Court believes it necessary 
to reach the merits of Mr. Hilton’s claim absent further briefing on the 
ramifications of S.L. 2021-138, I would affirm the decision of the Court of 
Appeals reversing in part the order imposing lifetime SBM on Mr. Hilton. 
Therefore, I dissent. 


Justice HUDSON and Justice ERVIN join in this dissenting opinion. 


Appendix: 
Court of Appeals 
Case Category Disposition as to 
SBM 
State v. Clemons, No. Non-Recidivist SBM Order Held 
COA18-469, 2019 WL Lifetime Unconstitutional 


6134546 (N.C. Ct. App. Nov. 
19, 2019) (unpublished). 


State v. Dravis, 269 N.C. Lifetime (unknown | SBM Order Held 


App. 617 (2020). category) Unconstitutional 
State v. Griffin, 270 N.C. 30 years SBM Order Held 
App. 98 (2020), review Unconstitutional 


allowed, writ allowed, 854 
S.E.2d 586 (N.C. 2021). 


State v. Gordon, 270 N.C. Non-Recidivist SBM Order Held 
App. 468 (2020), review Lifetime Unconstitutional 
allowed, writ allowed, 853 
S.E.2d 148 (N.C. 2021). 


State v. Graham, 270 N.C. | Non-Recidivist Vacated and 
App. 478, writ allowed, Lifetime Remanded 
845 S.E.2d 788 (N.C. 2020), 
review allowed in part, 
denied in part, 375 N.C. 


272 (2020). 
State v. Willis, Recidivist SBM Order Held 
No. COA18-507, 2020 Lifetime Unconstitutional 


WL 2126759 (N.C. Ct. 
App. May 5, 2020) 
(unpublished). 
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State v. Ricks, 271 N.C. Non-Recidivist SBM Order 

App. 348, writ allowed, 375 | Lifetime Vacated 

N.C. 281 (2020). 

State v. Jackson, No. Non-Recidivist SBM Order Held 

COA18-1122, 2020 WL Lifetime Unconstitutional 

2847885 (N.C. Ct. App. 

June 2, 2020) (unpub- 

lished), review denied, 375 

N.C. 494 (2020). 
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STATE OF NORTH CAROLINA 
v. 
JOHNATHAN RICKS 


No. 233A20 
Filed 24 September 2021 


Appeal and Error—review of unpreserved constitutional argu- 
ment—lifetime satellite-based monitoring—no appeal filed— 
Rule 2—certiorari erroneously granted 


After a trial court entered orders imposing lifetime satellite- 
based monitoring (SBM) upon defendant, and defendant neither 
objected at the SBM hearing nor filed a written notice of appeal of 
the SBM orders, the Court of Appeals’ decision vacating the orders 
was reversed because it was error to allow defendant’s petition for 
a writ of certiorari and to invoke Appellate Rule 2 to review defen- 
dant’s unpreserved challenge to the orders. Defendant failed to 
demonstrate that a refusal to invoke Rule 2 would result in manifest 
injustice, and his petition did not show any merit where the trial 
court appropriately ordered lifetime SBM because of his status as 
an aggravated offender. 


Justice HUDSON dissenting. 
Justices ERVIN and EARLS join in this dissenting opinion. 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 271 N.C. App. 348, 843 S.E.2d 652 
(2020), finding no error in part and vacating in part a judgment entered 
on 17 January 2019 by Judge Claire V. Hill in Superior Court, Harnett 
County. Heard in the Supreme Court on 26 April 2021. 


Joshua H. Stein, Attorney General, by Teresa M. Postell, Assistant 
Attorney General, for the State-appellant. 


Kimberly P. Hoppin for defendant-appellee. 


NEWBY, Chief Justice. 


In this case we decide whether the Court of Appeals erred by al- 
lowing defendant’s petition for writ of certiorari and invoking Rule 2 
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to review defendant’s unpreserved challenge to the trial court’s orders 
imposing lifetime satellite-based monitoring (SBM). The North Carolina 
Rules of Appellate Procedure require that a party seeking appellate re- 
view of an SBM order make an objection before the trial court and file 
a written notice of appeal. A writ of certiorari and invocation of Rule 2 
cannot be used to circumvent the Rules of Appellate Procedure. Rather, 
an appellate court may only consider certiorari when the petition shows 
merit, meaning that the trial court probably committed error at the hear- 
ing. Further, an appellate court may only invoke Rule 2 when injustice 
appears manifest to the court or when the case presents significant is- 
sues of importance in the public interest. Here the Rules of Appellate 
Procedure bar defendant’s appeal. Defendant failed to demonstrate any 
manifest injustice sufficient to warrant invoking Rule 2, and his petition 
to the Court of Appeals showed no merit. Therefore, the Court of Appeals 
abused its discretion when it allowed defendant’s petition for writ of cer- 
tiorari and invoked Rule 2 to review the SBM orders. Accordingly, we 
reverse the Court of Appeals’ decision vacating the trial court’s orders 
imposing SBM. 


On 17 January 2019, a jury convicted defendant of three counts of 
statutory rape of a child by an adult, two counts of statutory sex offense 
with a child, and three counts of taking indecent liberties with a child. 
Directly after sentencing in the criminal case, the trial court conducted 
a civil hearing to address SBM and found that defendant’s convictions 
were reportable under N.C.G.S. § 14-208.6(4) (2019).! The trial court de- 
termined that all of defendant’s offenses were sexually violent and in- 
volved the physical, mental, or sexual abuse of a minor. The trial court 
also found that the statutory rape and statutory sex offense convictions 
were aggravated offenses. The trial court issued separate SBM orders for 
defendant’s various convictions. Based upon defendant’s indecent liber- 
ties convictions, the trial court ordered defendant to comply with the sex 
offender registry for thirty years upon his release from prison and, follow- 
ing a risk assessment, to return to the trial court for a later determination 


1. “When an offender is convicted of a reportable conviction as defined by [N.C.]G.S. 
[§] 14-208.6(4), . . . . the court shall determine whether the offender’s conviction places 
the offender in one of the categories described in [N.C.]G.S. [§] 14-208.40(a), and if so, 
shall make a finding of fact of that determination, specifying whether (i) the offender 
has been classified as a sexually violent predator pursuant to [N.C.]G.S. [§] 14-208.20, 
(ii) the offender is a recidivist, (iii) the conviction offense was an aggravated offense, 
(iv) the conviction offense was a violation of [N.C.]G.S. [§] 1427.23 or [N.C.]G.S. 
[§] 14-27.28, or (v) the offense involved the physical, mental, or sexual abuse of a minor.” 
N.C.G.S. § 14-208.40A(a)-(b) (2019). 
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on SBM.? Additionally, based upon defendant’s other convictions, which 
were aggravated offenses, the trial court ordered lifetime sex offender 
registration and SBM pursuant to N.C.G.S. § 14-208.40A(c) (2019).? 


Though defendant gave oral notice of appeal from his criminal con- 
victions, he made no objection to the imposition of SBM and never filed 
a written notice of appeal of the SBM orders. After filing the record in 
the Court of Appeals for his criminal appeal, defendant filed a petition 
for writ of certiorari seeking review of the SBM orders. The Court of 
Appeals unanimously held that defendant received a trial free from prej- 
udicial error. State v. Ricks, 271 N.C. App. 348, 364, 843 S.E.2d 652, 665 
(2020). It reached a divided decision, however, on the SBM issue. Id. 
Despite defendant’s fatal procedural errors, the Court of Appeals relied 
upon this Court’s decision in State v. Bursell, 372 N.C. 196, 827 S.E.2d 
302 (2019), and reached the merits of defendant’s SBM challenge. Ricks, 
271 N.C. App. at 361, 843 S.E.2d at 664. It did so by allowing defendant’s 
petition for writ of certiorari and invoking Rule 2 of the North Carolina 
Rules of Appellate Procedure. Id. at 358, 843 S.E.2d at 662. The Court of 
Appeals then held that the trial court failed to conduct a reasonableness 
hearing pursuant to this Court’s decision in State v. Grady, 372 N.C. 509, 
831 S.E.2d 542 (2019), and vacated the SBM orders without prejudice. 
Ricks, 271 N.C. App. at 364, 843 S.E.2d at 665. 


The dissent, however, would not have allowed defendant’s petition 
for writ of certiorari because “[d]efendant ha[d] not demonstrated any 
prejudice to merit issuance of the writ.” Id. at 368, 843 S.E.2d at 668 
(Tyson, J., concurring in the result in part and dissenting in part) (citing 
State v. Grundler, 251 N.C. 177, 189, 111 S.E.2d 1, 9 (1959)). Further, the 
dissent would have refused to invoke Rule 2 because defendant failed to 
show he is any “different from other defendants who failed to preserve 
their constitutional arguments in the trial court, and because he ha[d] 
not argued any specific facts that demonstrate manifest injustice.” Ricks, 
271 N.C. App. at 366, 843 S.E.2d at 666 (quoting State v. Bishop, 255 N.C. 
App. 767, 770, 805 S.E.2d 367, 370 (2017)). According to the dissent, the 
trial court’s imposition of SBM did not demonstrate manifest injustice 
because (1) “[d]efendant’s status does not fall within the category of 


2. “If the court finds that the offender committed an offense that involved the phys- 
ical, mental, or sexual abuse of a minor, . . . the court shall order that the Division of 
Adult Correction do a risk assessment... . and report the results to the court.” N.C.G.S. 
§ 14-208.40A(d). 


3. “If the court finds that the offender . . . has committed an aggravated offense, . . . 
the court shall order the offender to enroll in [lifetime SBM].” N.C.G.S. § 14-208.40A(c). 
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defendants at issue in Grady... , that is, recidivists who have completed 
their sentence and are no longer under any State supervision”; (2) defen- 
dant’s convictions “were reportable convictions pursuant to N.C.[G.S.] 
§ 14-208.6”; (8) “[d]efendant’s convictions of statutory rape of a child 
by an adult and statutory sex offense are sexually violent and aggra- 
vated offenses involving the sexual abuse of a minor”; and (4) N.C.G.S. 
§ 14-208.40A(c), which has “withstood and survived constitutional scru- 
tiny,” requires “defendants convicted of sexually violent offenses or ag- 
gravated offenses to be subject to [SBM].” Ricks, 271 N.C. App. at 367, 
843 S.E.2d at 667. As such, the dissent noted that “[d]efendant’s failure to 
appeal from or to preserve his purported challenge to his SBM order[s] 
on constitutional grounds mandates dismissal.” Jd. at 369, 843 S.E.2d at 
668. The State appealed to this Court based upon the dissenting opinion 
at the Court of Appeals. 


We review the Court of Appeals’ decision to allow a petition for writ 
of certiorari and invoke Rule 2 for an abuse of discretion. Bursell, 372 
N.C. at 201, 827 S.E.2d at 306; see Grundler, 251 N.C. at 189, 111 S.E.2d at 
9 (holding that certiorari is a discretionary writ). A party seeking appel- 
late review of a trial court order in a civil proceeding must make a timely 
objection and file a notice of appeal. “In order to preserve an issue for 
appellate review, a party must have presented to the trial court a timely 
... objection... .” N.C. R. App. P. 10(a)(1). “It is well settled that an er- 
ror, even one of constitutional magnitude, that [the] defendant does not 
bring to the trial court’s attention is waived and will not be considered 
on appeal.” Bursell, 372 N.C. at 199, 827 S.E.2d at 305 (quoting State 
v. Bell, 359 N.C. 1, 28, 603 S.E.2d 93, 112 (2004)). Rule 2 allows an appel- 
late court to suspend the Rules of Appellate Procedure and reach the 
merits of an unpreserved issue “in a case pending before [the court].” 
N.C. R. App. P. 2. An appellate court, however, may only invoke Rule 2 
“in exceptional circumstances” when “injustice . . . appears manifest to 
the [c]ourt” or when the case presents “significant issues of importance 
in the public interest.” State v. Hart, 361 N.C. 309, 315-16, 644 S.E.2d 
201, 205 (2007) (quoting Steingress v. Steingress, 350 N.C. 64, 66, 511 
8.E.2d 298, 299-300 (1999)). Notably, “precedent cannot create an auto- 
matic right to review via Rule 2.” State v. Campbell, 369 N.C. 599, 603, 
799 S.E.2d 600, 603 (2017). “[W]hether an appellant has demonstrated 
that his matter is the rare case meriting suspension of our appellate 
rules,” rather, “is always a discretionary determination to be made on a 
case-by-case basis.” Id. 


Further, a party appealing an order “rendered in a civil action” must 
“fil[e] notice of appeal with the clerk of superior court and serv[e] copies 
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thereof upon all other parties” in a timely manner. N.C. R. App. P. 3(a). 
The Court of Appeals thus does not have jurisdiction to review a trial 
court’s SBM order unless the party seeking review complies with Rule 
3(a) by filing a written notice of appeal. See State v. Bowditch, 364 N.C. 
335, 352, 700 S.E.2d 1, 13 (2010) (stating that the SBM program is a “civil, 
regulatory scheme”); Crowell Constructors, Inc. v. State ex rel. Cobey, 
328 N.C. 563, 563-64, 402 S.E.2d 407, 408 (1991) (holding that when “the 
record does not contain a notice of appeal in compliance with Rule 3, 
the Court of Appeals ha[s] no jurisdiction of the appeal”). Though the 
Court of Appeals may issue a writ of certiorari to review a trial court’s 
order “when the right to prosecute an appeal has been lost by failure 
to take timely action,” N.C. R. App. P. 21(a)(1), the petition must show 
“merit or that error was probably committed below,” Grundler, 251 N.C. 
at 189, 111 S.E.2d at 9 (citing In re Snelgrove, 208 N.C. 670, 672, 182 S.E. 
335, 336 (1935)). “A writ of certiorari is not intended as a substitute for 
a notice of appeal” because such a practice would “render meaningless 
the rules governing the time and manner of noticing appeals.” Bishop, 
255 N.C. App. at 769, 805 S.E.2d at 369. 


The Court of Appeals majority relied upon our decision in Bursell, but 
that case is distinguishable. There the defendant filed a timely notice of 
appeal challenging the trial court’s imposition of lifetime SBM on Fourth 
Amendment grounds. Bursell, 372 N.C. at 198, 827 S.E.2d at 304. The de- 
fendant, however, had failed to properly object to the SBM order and thus 
did not preserve his ability to raise that issue on appeal. Jd. at 200, 827 
S.E.2d at 305. The Court of Appeals invoked Rule 2 to review the defen- 
dant’s unpreserved argument. Jd. This Court recognized that the Court of 
Appeals examined the specific circumstances of that individual case: 


The Court of Appeals first noted that a constitutional 
right, such as the Fourth Amendment right implicated 
here, is a substantial right. The Court of Appeals 
deemed the invocation of Rule 2 appropriate “when 
considering defendant’s young age, the particular 
factual bases underlying his pleas, and the nature 
of those offenses, combined with the State’s and the 
trial court’s failures to follow well-established prec- 
edent in applying for and imposing SBM, and the 
State’s concession of reversible Grady error.” 


Id. at 201, 827 S.E.2d at 306 (emphasis added) (quoting State v. Bursell, 
258 N.C. App. 527, 533, 813 S.E.2d 463, 467 (2018)). This Court then 
held that “the Court of Appeals did not abuse its discretion by invoking 
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Rule 2” because “the State concede[d] that the trial court committed 
error relating to a substantial right.” Bursell, 372 N.C. at 201, 827 S.E.2d 
at 306. 


A case whose procedural posture is more aligned with the present 
case is Bishop. There the defendant failed to preserve for appeal his 
constitutional challenge to the imposition of SBM and failed to timely 
appeal the trial court’s SBM order. Bishop, 255 N.C. App. at 768, 805 
S.E.2d at 369. The defendant then asked the Court of Appeals “to take 
two extraordinary steps to reach the merits, first by issuing a writ of 
certiorari to hear th[e] appeal, and then by invoking Rule 2... to address 
[the] unpreserved constitutional argument.” Jd. at 768-69, 805 S.E.2d at 
369. The Court of Appeals held the defendant failed to show that his 
argument was “meritorious or that the trial court probably committed 
error.” Id. at 769, 805 S.E.2d at 369. The Court of Appeals declined to 
invoke Rule 2 because the defendant was “no different from other defen- 
dants who failed to preserve their constitutional arguments” and failed 
to argue “any specific facts” to demonstrate that invoking Rule 2 would 
prevent “manifest injustice.” Id. at 770, 805 S.E.2d at 370. The Court of 
Appeals then noted that the defendant could not prevail on his SBM 
challenge “without the use of Rule 2.” Jd. Thus, that court “decline[d] to 
issue a writ of certiorari to review th[e] unpreserved argument on direct 
appeal.” Id. 


The question here is whether the Court of Appeals abused its dis- 
cretion when it allowed defendant’s petition for writ of certiorari and 
invoked Rule 2 to reach the merits of defendant’s unpreserved chal- 
lenge to the SBM orders. Notably, this Court’s decision in Bursell rested 
heavily upon the State’s concession that the trial court committed error. 
The State in the present case, however, has made no such concession. 
Further, unlike the defendant in Bursell, defendant here failed to give 
written notice of appeal pursuant to Rule 3(a). As such, the present case 
is distinguishable from Buysell. 


Rather, like the defendant in Bishop, defendant here committed two 
fatal procedural errors and failed to show that a refusal to invoke Rule 2 
would result in manifest injustice. The trial court appropriately followed 
N.C.G.S. § 14-208.40A(c) by ordering lifetime SBM due to defendant’s 
status as an aggravated offender. Absent an objection, the trial court was 
under no constitutional requirement to inquire into the reasonableness 
of imposing SBM. Defendant is no different from other defendants who 
failed to preserve their constitutional arguments. The Court of Appeals 
should have declined to invoke Rule 2. 
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Without the use of Rule 2, defendant’s challenge to the SBM orders 
is meritless as it is barred by Rule 10(a)(1). Defendant’s petition thus 
failed to show merit or that error was probably committed below. An 
invocation of Rule 2 and writ of certiorari cannot substitute for a timely 
objection and notice of appeal. By allowing defendant’s petition for writ 
of certiorari and invoking Rule 2 to review defendant’s challenge to the 
SBM orders, the Court of Appeals abused its discretion. Accordingly, we 
reverse the Court of Appeals’ decision to vacate the trial court’s orders 
imposing SBM. 


REVERSED. 


Justice HUDSON dissenting. 


There is no dispute that the Court of Appeals could only reach the 
merits of this case to determine whether the SBM order was constitu- 
tional as applied to defendant if it allowed defendant’s petition for a writ 
of certiorari and invoked Rule 2, given defendant’s failure to properly 
object and file a written notice of appeal of the SBM order. The only 
question is whether the Court of Appeals’ choice both to allow defen- 
dant’s petition for a writ of certiorari and to invoke Rule 2 was an abuse 
of its discretion. Because I would hold that the Court of Appeals did not 
abuse its discretion, I respectfully dissent. 


In order for the Court of Appeals to exercise its discretion to allow a 
writ of certiorari, “[a] petition for [a] writ [of certiorari] must show merit 
or that error was probably committed below.” State v. Grundler, 251 
N.C. 177, 189 (1959). Likewise, Rule 2 may be “applied in the discretion 
of the Court . . . to consider, in exceptional circumstances, significant 
issues of importance in the public interest, or to prevent injustice which 
appears manifest to the Court.” Steingress v. Steingress, 350 N.C. 64, 
66 (1999) (citing Blumenthal v. Lynch, 315 N.C. 571, 578 (1986)). “[A] 
decision to invoke Rule 2 and suspend the appellate rules ‘is always a 
discretionary determination.’” State v. Bursell (Bursell ID), 372 N.C. 196, 
201 (2019) (quoting State v. Campbell, 369 N.C. 599, 603 (2017)). “A court 
should consider whether invoking Rule 2 is appropriate in light of the 
specific circumstances of individual cases and parties, such as whether 
substantial rights of an appellant are affected.” Jd. at 200 (cleaned up) 
(quoting Campbell, 369 N.C. at 603). 


Here, the Court of Appeals noted that defendant’s Fourth Amendment 
right implicated by the SBM order was a substantial right. State v. Ricks, 
271 N.C. App. 348, 360 (2020) (citing Bursell IT, 372 N.C. at 201). The 
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court also looked at the specific circumstances of the case and parties 
involved, noting that “[d]efendant here was convicted of three counts 
of statutory rape of a child, two counts of committing a statutory sex 
offense with a child, and three counts of taking indecent liberties with a 
child when he, at 21 years old, had sex with two 12-year-old girls,” that 
defendant had committed an aggravated offense, and that the State and 
trial court “had the benefit of even more guidance regarding the State’s 
burden” to show the reasonableness of imposing a lifetime SBM order 
“than in Bursell” itself. Id. In addition, the Court of Appeals noted that 
“the trial court . .. summarily concluded that SBM should be imposed, 
without making any findings regarding the reasonableness of the search 
and without any evidence from the State.” Jd. Having considered these 
facts, the Court of Appeals determined in its discretion that it would in- 
voke Rule 2 to reach the merits of this case to prevent the injustice that 
would be manifest if defendant were to be subjected to an unconstitu- 
tional lifetime SBM order. See id. at 361. 


In its analysis, the Court of Appeals tied its considerations to this 
Court’s analysis in Bursell IT which affirmed the Court of Appeals’ invo- 
cation of Rule 2 in State v. Bursell (Bursell I), 258 N.C. App. 527 (2018), 
aff'd in part, rev'd in part, 372 N.C. 196 (2019). Id. at 359. The majority 
here concludes that Bursell IT is distinguishable from the facts of this 
case and determines that State v. Bishop, 255 N.C. App. 767 (2017), is 
“more aligned with the present case.” But the Court of Appeals was very 
clear that, although the Bursell IT analysis was “instructive,” the fac- 
tors examined in Bursell IT by our Court were “not determinative in the 
exercise of [its] discretion.”! Jd. It noted that the invocation of Rule 2 
is a “discretionary and fact-specific” determination that “[can]not [be] 
applied mechanically.” Id. (citing State v. Campbell, 369 N.C. 599, 603 
(2017)). Just as similarities to Bursell IT do not “create an automatic 
right to review via Rule 2,” Campbell, 369 N.C. at 603, likewise differ- 
ences between the cases do not automatically defeat the court’s ability 
to invoke Rule 2.2 The invocation of Rule 2 “is always a discretionary 


1. Indeed, the Court of Appeals acknowledged the same dissimilarity that my col- 
leagues in the majority now emphasize to distinguish Bursell IT from this case—that “[t]he 
State here has not, as it did in Bursell I, conceded that the trial court’s failure to conduct 
a hearing to determine the reasonableness of the search before imposing SBM constitutes 
error.” State v. Ricks, 271 N.C. App. 348, 361 (2020). 


2. For this reason, I find the majority’s comparison to State v. Bishop, 255 N.C. App. 
767, 770 (2017), no more persuasive than the Court of Appeals’ comparison to Bursell IT. 
While other case law can certainly be helpful in guiding a court’s analysis and ensuring 
consistency in the exercise of discretion, the invocation of Rule 2 is a case-by-case deter- 
mination which requires an appellate court to review the specific facts and circumstances 
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determination” to be made on a case-by-case basis. Ricks, 271 N.C. App. 
at 359 (quoting Bursell IT, 372 N.C. at 201). I would conclude that the 
Court of Appeals here properly looked at the “specific circumstances of 
individual cases and parties” involved, Bursell IT, 372 N.C. at 200, when 
it chose to exercise its discretion and invoke Rule 2. 


My colleagues in the majority ultimately conclude that defendant 
“failed to show that a refusal to invoke Rule 2 would result in manifest 
injustice.” In reaching its conclusion that defendant has failed to show 
that the imposition of lifetime SBM would result in manifest injustice, 
the majority points to the holding from the Court of Appeals decision in 
Bishop that the majority states means “[a]bsent an objection, the trial 
court was under no constitutional requirement to inquire into the rea- 
sonableness of imposing [lifetime] SBM.” With all due respect, I note 
that the issue here is not whether the inquiry was required, but whether 
the Court of Appeals abused its discretion in deciding to address the 
issue at the time this case was heard in 2020. At best, the law in this 
area was developing very quickly, leading to a lack of clear guidance 
for practitioners. 


At the time the Court of Appeals used its discretion to invoke Rule 
2 in this case, our appellate law arguably required that a trial court 
conduct a Grady hearing to determine the constitutionality of order- 
ing any defendant to enroll in the SBM program and the law required 
that the State bear the burden of proving the reasonableness under 
the Fourth Amendment of the SBM search. See, e.g., Grady v. North 
Carolina (Grady I), 575 U.S. 306, 310-11 (2015) (vacating the judgment 
of this Court and remanding because “[t]he North Carolina courts did 
not examine whether the State’s monitoring program is reasonable” 
without creating subcategories of SBM that might not require a Fourth 
Amendment search analysis); State v. Grady (Grady IT), 259 N.C. App. 
664, 676 (2018) (“We reiterate the continued need for individualized de- 
terminations of reasonableness at Grady hearings. . . . [T]he State failed 
to present any evidence of its need to monitor defendant, or the proce- 
dures actually used to conduct such monitoring in unsupervised cases. 
Therefore, the State failed to prove, by a preponderance of the evidence, 
that lifetime SBM of defendant is a reasonable search under the Fourth 
Amendment.”), aff'd as modified, State v. Grady (Grady ITI), 372 N.C. 
509 (2019); State v. Griffin, 270 N.C. App. 98, 108-09 (2020) (“Our case 
law is clear that the State has advanced legitimate interests in favor of 


presented in the case at bar. Comparison to the facts of other cases in the discretionary 
Rule 2 context is not dispositive. 
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SBM. ... But, in addition to showing valid objectives, the State bears the 
burden of proving the reasonableness of a warrantless search which, in 
the context of SBM, includes the burden of coming forward with some 
evidence that its SBM program assists in apprehending sex offenders, 
deters or prevents new sex offenses, or otherwise protects the pub- 
lic. The State’s failure to produce any evidence in this regard weighs 
heavily against a conclusion of reasonableness.” (cleaned up) (quoting 
Grady IIT, 372 N.C. at 543-44)), review allowed, writ allowed, 854 S.E.2d 
586 (N.C. Mar. 10, 2021); State v. Gordon (Gordon I), 261 N.C. App. 247, 
257 (2018) (“[T]he State has failed to meet its burden of showing that 
the implementation of [SBM] of this Defendant will be reasonable . . . .”); 
State v. Greene, 255 N.C. App. 780, 782 (2017) (“North Carolina courts 
must first examine whether the State’s monitoring program is reason- 
able—when properly viewed as a search—before subjecting a defen- 
dant to its enrollment. This reasonableness inquiry requires the court 
to analyze the totality of the circumstances, including the nature and 
purpose of the search and the extent to which the search intrudes upon 
reasonable privacy expectations.” (cleaned up) (quoting Grady I, 575 
U.S. at 310)). 


At the Court of Appeals, the State argued that our Court’s deci- 
sion in Grady IIT did not apply to this case because defendant did not 
fall within the category of defendants at issue in Grady IIT, namely: 
recidivists who have completed their sentence and are no longer under 
State supervision. The Court of Appeals explained in its opinion that it 
had already rejected this argument in Griffin where it concluded that 
although the Grady III analysis “[did] not compel the result we must 
reach in this case, its reasonableness analysis does provide us with a 
roadmap to get there.” Ricks, 271 N.C. App. at 361 (quoting Griffin, 270 
N.C. App. at 106). Thus, at the time the Court of Appeals exercised its 
discretion to invoke Rule 2, the law arguably required that the State 
present evidence of reasonableness and that the trial court make find- 
ings of reasonableness to order lifetime SBM for defendants classified 
as aggravated offenders.? 


3. Besides Griffin, on which the Court of Appeals here expressly relied, in three oth- 
er cases decided since Grady III and prior to this one, the Court of Appeals applied Grady 
III to hold an SBM order was an unconstitutional search and in one case vacated and 
remanded the order to the trial court for a hearing on the reasonableness of the search 
under the Fourth Amendment. See State v. Hilton, 378 N.C. 692, 733-36, 2021-NCSC-115 
(Appendix) (Earls, J., dissenting) (collecting cases). Although not binding on this Court, 
this precedent demonstrates both the reasonableness of the Court of Appeals’ exercise of 
its discretion and the likelihood of error or manifest injustice to the defendant here absent 
further review under Rule 2. 
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In State v. Hilton, published on the same day as this opinion, the 
same majority of the Court comprised here seeks to clarify the applica- 
bility of Grady III to aggravated offenders by categorically holding—in- 
correctly, I believe—that “searches effected by the imposition of lifetime 
SBM upon aggravated offenders are reasonable.” State v. Hilton, 378 
N.C. 692, 694, 2021-NCSC-115, { 4. The Hilton dissent, which I join fully, 
emphasizes why this holding improperly disregards this Court’s recent 
precedent in Grady II (which held that “the extent of a problem justify- 
ing the need for a warrantless search cannot simply be assumed, instead, 
the existence of the problem and the efficacy of the solution need to be 
demonstrated by the government,” 372 N.C. at 540) and strays beyond 
the specific facts of the case to create a broader rule than those facts re- 
quired. See Hilton, 378 N.C. at 726-31, 2021-NCSC-115, 4 68-80 (Earls, 
J., dissenting). Because Hilton was not precedent when the Court of 
Appeals decided this case, though, it could not impact the reasoning 
of that court below in invoking Rule 2, and therefore cannot influence 
our sole consideration here: whether, based on the precedent available 
at that time, the Court of Appeals abused its discretion in doing so. 


Given the state of the law at the time, I cannot conclude that the 
Court of Appeals abused its discretion when it invoked Rule 2 to reach 
the merits of this case where there was no hearing regarding the consti- 
tutionality of lifetime SBM and the trial court imposed lifetime SBM—a 
never-ending warrantless search—without any argument from the par- 
ties or evidence from the State. 


I would hold that the Court of Appeals did not abuse its discretion 
when it concluded that defendant had a meritorious claim and allowed 
defendant’s petition for a writ of certiorari. Likewise, I would hold that 
the Court of Appeals did not abuse its discretion when it concluded that 
invoking Rule 2 would prevent manifest injustice. Accordingly, I respect- 
fully dissent. 


Justices ERVIN and EARLS join in this dissenting opinion. 
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ORDER AMENDING THE GENERAL RULES OF PRACTICE 
FOR THE SUPERIOR AND DISTRICT COURTS 


Pursuant to section 7A-34 of the General Statutes of North Carolina, the 
Court hereby amends Rule 6 of the General Rules of Practice for the 
Superior and District Courts. 


% * 8 


Rule 6. Motions in Civil Actions 
At motions, -~writter-or-oral shalt state the rule number_or nun 


bers7imeder-which the movant is _proceeding.(see Rule 7 of Rules_of 


Dee Or ls sno wiedee, Htonoadon and Peres, there are good grounds 


An attorney scheduling a hearing on a motion must make a good- 


faith effort to request_a date for the hearing on which each interested 
party is available. This requirement does not apply if a motion is prop- 
erly made ex parte. An attorney’s failure to comply with this require- 
ment is an adequate ground on which the court may grant a continuance. 


* * * 
This amendment to the General Rules of Practice for the Superior 
and District Courts becomes effective on 1 September 2021. 


This amendment shall be published in the North Carolina Reports 
and posted on the rules web page of the Supreme Court of North Carolina. 
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Ordered by the Court in Conference, this the 25th day of August 2021. 


oO Colby 


For the Court 


WITNESS my hand and the seal of the Supreme Court of North 
Carolina, this the 27th day of August 2021. 


Amd Tandetbdl- 


AMY L. FUNDERBURK 
Clerk of the Supreme Court 
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ORDER AMENDING THE 
RULES FOR COURT-ORDERED ARBITRATION 


Pursuant to section 7A-37.1 of the General Statutes of North 
Carolina, the Court hereby amends Rule 6 of the Rules for Court- 
Ordered Arbitration. 


% * 8 


Rule 6. Arbitration Hearings 
(a) Hearing Scheduled by the Court. Arbitration hearings shall 
be ecliedulcd by Hie court and het 2 oe Ole even at ae ateuty ar an 


shall be open to the public. Arbitration fame may be einuend by 


audio and video transmission only if the court and the arbitrator fol- 
low the requirements applicable to judicial officials in N.C.G.S. § 7A-49.6 
(“Proceedings conducted by audio and video transmission”). 


(1) Scheduling. The court shall schedule hearings with notice to 
the parties to begin within 60 days after: 


(i) the docketing of an appeal from a magistrate’s judgment, 
(ii) the filing of the last responsive pleading, or 


(iii) the expiration of the time allowed for the filing of such 
pleading. 


(b) Date of Hearing Advanced by Agreement. A hearing may be 
held earlier than the date set by the court, by agreement of the parties 
with court approval. 


(c) Hearings Rescheduled; Continuance; Cancellation. A hearing 
may be scheduled, rescheduled, or continued to a date after the time 
allowed by this rule only by the court before whom the case is pend- 
ing, and may be upon a written motion filed at least 24 hours prior to 
the scheduled arbitration hearing, and a showing of a strong and com- 
pelling reason to do so. In the event a consent judgment or dismissal 
is not filed with the clerk and notice provided to the court more than 
24 hours prior to the scheduled arbitration hearing, all parties shall be 
liable for the arbitrator fee in accordance with Arb. Rule 5. Any set- 
tlement reached prior to the scheduled arbitration hearing must be 
reported by the parties to the court official administering the arbitra- 
tion. The parties must file dismissals or consent judgments prior to the 
scheduled hearing to close the case without a hearing. If the dismissals 
or consent judgments are not filed before the scheduled hearing, the par- 
ties should appear at the hearing to have their agreement entered as the 
award of the arbitrator. 
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(d) Prehearing Exchange of Information. At least 10 days before 
the date set for the hearing, the parties shall exchange: 


(1) Lists of witnesses they expect to testify; 


(2) Copies of documents or exhibits they expect to offer in evi- 
dence; and 


(3) A brief statement of the issues and their contentions. 


Parties may agree in writing to rely on stipulations and/or statements, 
sworn or unsworn, rather than a formal presentation of witnesses and 
documents, for all or part of the hearing. Failure to comply with Arb. 
Rule 6(n) may be cause for sanctions under Arb. Rule 6(0). Haeh-party 
shat bring tothe hearing and provide to the arbitrator-a-_copy-of these 
materials.The parties shall provide a copy of these materials to the arbi- 
trator before the hearing begins, and each party shall ensure that it has 
a copy of the materials for use during the hearing. These materials shall 
not be filed with the court or included in the case file. 


(e) Exchanged Documents Considered Authenticated. Any docu- 
ment exchanged may be received in the hearing as evidence without 
further authentication; however, the party against whom it is offered 
may subpoena and examine as an adverse witness anyone who is the 
author, custodian, or a witness through whom the document might oth- 
erwise have been introduced. Documents not so exchanged may not be 
received if to do so would, in the arbitrator’s opinion, constitute unfair, 
prejudicial surprise. 


(f) Copies of Exhibits Admissible. Copies of exchanged docu- 
ments or exhibits are admissible in arbitration hearings. 


(g) Witnesses. Witnesses may be compelled to testify under oath or 
affirmation and produce evidence by the same authority and to the same 
extent as if the hearing were a trial. The arbitrator is empowered and 
authorized to administer oaths and affirmations in arbitration hearings. 


(h) Subpoenas. N.C. R. Civ. P. 45 shall apply to subpoenas for atten- 
dance of witnesses and production of documentary evidence at an arbi- 
tration hearing under these rules. 


(i) Authority of Arbitrator to Govern Hearings. Arbitrators shall 
have the authority of a trial judge to govern the conduct of hearings, 
except the arbitrator may not issue contempt orders, issue sanctions or 
dismiss the action. The arbitrator shall refer all contempt matters and 
dispositive matters to the court. 


(j) Law of Evidence Used as Guide. The law of evidence does 
not apply, except as to privilege, in an arbitration hearing but shall be 
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considered as a guide toward full and fair development of the facts. The 
arbitrator shall consider all evidence presented and give it the weight 
and effect the arbitrator determines appropriate. 


(k) No Ex Parte Communications With Arbitrator. No ex parte 
communications between parties or their counsel and arbitrators are 
permitted. 


(1) Failure to Appear; Defaults; Rehearing. If a party who has 
been notified of the-date—time-and place-ofthe hearing fails to appear, 
or fails to appear with counsel for cases in which counsel is mandated 
by law, without good cause therefor, the hearing shall proceed and an 
award may be made by the arbitrator against the absent party upon the 
evidence offered by the parties present, but not by default or dismissal 
for failure to appear. If a party is in default for any other reason but no 
judgment has been entered upon the default pursuant to N.C. R. Civ. P. 
55(b) before the hearing, the arbitrator may hear evidence and may issue 
an award against the party in default. The court may order a rehearing 
of any case in which an award was made against a party who failed 
to obtain a continuance of a hearing and failed to appear for reasons 
beyond the party’s control. Such motion for rehearing shall be filed with 
the court within the time allowed for demanding trial de novo stated in 
Arb. Rule 9(a). 


(m) No Record of Hearing Made. No official transcript of an arbi- 
tration hearing shall be made. The arbitrator may permit any party to 
record the arbitration hearing in any manner that does not interfere with 
the proceeding. 


(n) Parties Must Be Present at Hearings; Representation. All par- 
ties shall be present at hearings in-person or be represented at hearings 
through counsel. Parties may appear pro se as permitted by law. 


(0) Sanctions. Any party faitting+e-attend an-_arbitration proeceed- 
ing in-person or threugh counselwho fails to be present at an arbitration 
hearing and is not represented at the arbitration hearing through coun- 
sel shall be subject to those sanctions available to the court in N.C. R. 
Civ. P. 11, 37(b)(2)(A)-387(b)(2)(D) and N.C.G.S. § 6-21.5 on the motion 
of a party, report of the arbitrator, or by the court on its own motion. 


(p) Proceedings in Forma Pauperis. The right to proceed in 
forma pauperis is not affected by these rules. 


(q) Limits of Hearings. Arbitration hearings shall be limited to 
one hour unless the arbitrator determines at the hearing that more time 
is necessary to ensure fairness and justice to the parties. 
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(1) A written application for a substantial enlargement of 
time for a hearing must be filed with the court and the 
arbitrator if the arbitrator has been assigned, and must 
be served on opposing parties at the earliest practicable 
time, and no later than the date for prehearing exchange 
of information under Arb. Rule 6(d). The court will rule 
on these applications after consulting the arbitrator if an 
arbitrator has been assigned. 


(2) An arbitrator is not required to receive repetitive or 
cumulative evidence. 


(r) Hearing Concluded. The arbitrator shall declare the hearing 
concluded when all the evidence is in and any arguments the arbitrator 
permits have been completed. In exceptional cases, the arbitrator has 
discretion to receive post-hearing briefs, but not evidence, if submitted 
within three days after the hearing has been concluded. 


(s) Motions. Designation of an action for arbitration does not 
affect a party's right to file any motion with the court. 


(1) The court, in its discretion, may consider and determine 
any motion at any time. It may defer consideration of 
issues raised by motion to the arbitrator for determina- 
tion in the award. Parties shall state their contentions 
regarding pending motions referred to the arbitrator in 
the exchange of information required by Arb. Rule 6(d). 


(2) Pendency of a motion shall not be cause for delaying an 
arbitration hearing unless the court so orders. 


(t) Binding Hearing. All parties to an action may agree that any 
award by the arbitrator be binding. Such agreement shall be in writ- 
ing on a form promulgated by the Administrative Office of the Courts 
and shall be executed by all parties. The consent shall be filed with 
the clerk’s office in the county in which the action is pending. Parties 
consenting to a binding hearing may not request a trial de novo after the 
arbitration award is issued. Once all parties agree to binding arbitration, 
no party may dismiss an appeal from a magistrate’s award or dismiss the 
action in full except by consent. The clerk or court shall enter judgment 
on the award at the time the award is filed if the action has not been 
dismissed by consent. 


Comment 
Arb. Rule 6(a) references N.C.G.S. Statutes by Session Law 2021-47. 
§ 7A-49.6 (“Proceedings conducted The 60 days in Arb. Rule 6(a)(1) 


by audio and video transmission”). will allow for discovery, trial prepara- 
That statute was added to the General _ tion, pretrial motions, disposition and 


RULES FOR COURT-ORDERED ARBITRATION 


calendaring. A motion to continue 
a hearing will be heard by a judge 
mindful of this goal. Continuances 
may be granted when a party or 
counsel is entitled to such under 
law, e.g. N.C. R. Civ. P. 40(b); rule of 
court, e.g. N-G-Prae-k-Gen. R. Prac. 
3; or customary practice. 


Under Arb. Rule 6(c), both parties 
are responsible for notifying the court 
personnel responsible for scheduling 
arbitration hearings that a consent 
judgment or dismissal has been filed. 
The notice required under Arb. Rule 
6(c) should be filed with the court 
personnel responsible for schedul- 
ing the arbitration hearings. Failure 
to do so will result in assessment of 
the arbitrator fee. The “court official 
administering the arbitration” is the 
arbitration coordinator, judicial assis- 
tant or other staff member managing 
the arbitration program, as may vary 
from county to county. 


Arb. Rule 6(d)€8} contemplates that 
the arbitrator shall return all evidence 
submitted when the hearing is con- 
cluded and the award has been made. 
Original documents and exhibits should 
not be marked in any way to identify 
them with the arbitration to avoid pos- 
sible prejudice in any future trial. 


For purposes of Arb. Rule 6(g), 
the arbitrator shall have such author- 
ity to administer oaths if such autho- 
rization is consistent with the laws of 
North Carolina. 


As articulated in Arb. Rule 6(i), 
the arbitrator is to rule upon the evi- 
dence presented at the hearing, or 
lack thereof. Thus an arbitrator may 
enter a $0 award or an award for the 
defendant if the evidence presented at 
the hearing does not support an award 
for the plaintiff. 


Arb. Rule 6(n) requires that all 


parties be present in-person or repre- 
sented through counsel. The presence 
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of the parties or their counsel is nec- 
essary for presentation of the case 
to the arbitrator. Rule 6(n) does not 
require that a party or any represen- 
tative of a party have authority to 
make binding decisions on the party’s 
behalf in the matters in controversy, 
beyond those reasonably necessary 
to present evidence, make arguments 
and adequately represent the party 
during the arbitration. Specifically, a 
representative is not required to have 
the authority to make binding settle- 
ment decisions. 


Arb. Rule 6(n) sets forth that par- 
ties may appear pro se, as permitted 
by law. In accordance with appli- 
cable state law, only parties that are 
natural persons may appear pro se 
at arbitrations. Any business, corpo- 
ration, limited liability corporation, 
unincorporated association or other 
professional parties, including but not 
limited to, businesses considered to be 
a separate legal entity shall be repre- 
sented by counsel in accordance with 
the North Carolina General Statutes. 
See Case Notes Below. 


The rules do not establish a sepa- 
rate standard for pro se representation 
in court-ordered arbitrations. Instead, 
pro se representation in court-ordered 
arbitrations is governed by appli- 
cable principles of North Carolina 
law in that area. See Arb. Rule 6(n). 
Conformance of practice in court- 
ordered arbitrations with the appli- 
cable law is ensured by providing that 
pro se representation be “as permitted 
by law.” 


The purpose of Arb. Rule 6(q) is to 
ensure that hearings are limited and 
expedited. Failure to limit and expe- 
dite the hearings defeats the purpose 
of these rules. In this connection, 
note the option in Arb. Rule 6(d) for 
use of prehearing stipulations and/or 
sworn or unsworn statements to meet 
time limits. 


756 


Under Arb. Rule 6(r), the declara- 
tion that the hearing is concluded by 
the arbitrator formally marks the end 
of the hearing. Note Arb. Rule 7(a), 
which requires the arbitrator to file 
the award within three days after the 
hearing is concluded or post-hearing 
briefs are received. The usual practice 
should be a statement of the award 
at the close of the hearing, without 
submission of briefs. In the unusual 
case where an arbitrator is willing to 
receive post-hearing briefs, the arbi- 
trator should specify the points to be 
addressed promptly and succinctly. 
Time limits in these rules are gov- 
erned by N.C. R. Civ. P. 6 and N.C.G.S. 
§§ 103-4, 103-5. 


Case Notes. 


For note discussing representation 
of parties who are not living human 
beings, see Lexis Nexis v. Travishan 
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Under Arb. Rule 6(s)(1), the court 
will rule on prehearing motions which 
dispose of all or part of the case on the 
pleadings, or which relate to proce- 
dural management of the case. 


No party shall be deemed to have 
consented to binding arbitration 
unless it is documented on the proper 
form, which is executed after the fil- 
ing date of the action. No executed 
contract, lien, lease or other legal 
document, other than the proper form 
designating the arbitration as binding, 
shall be used to make an arbitration 
binding upon either party. 


Corp., 155 N.C. App. 205, 573 S.E.2d 
547 (2002). 


These amendments to the Rules for Court-Ordered Arbitration 


become effective on 1 October 2021. 


These amendments shall be published in the North Carolina Reports 
and posted on the rules web page of the Supreme Court of North Carolina. 


Ordered by the Court in Conference, this the 25th day of August 2021. 


Ce Coty 


For the Court 


WITNESS my hand and the seal of the Supreme Court of North 
Carolina, this the 27th day of August 2021. 


Ama Tandeledl- 


AMY L. FUNDERBURK 
Clerk of the Supreme Court 
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CONFERENCES AND OTHER SETTLEMENT 
PROCEDURES IN SUPERIOR COURT CIVIL ACTIONS 


ORDER AMENDING THE RULES FOR MEDIATED 
SETTLEMENT CONFERENCES AND OTHER SETTLEMENT 
PROCEDURES IN SUPERIOR COURT CIVIL ACTIONS 


Pursuant to subsection 7A-38.1(c) of the General Statutes of North 
Carolina, the Court hereby amends the Rules for Mediated Settlement 
Conferences and Other Settlement Procedures in Superior Court Civil 
Actions. This order affects Rules 4, 8, 9, 10, and 15. 


8 % % 


Rule 4. Duties of Parties, Attorneys, and Other Participants in 
Mediated Settlement Conferences 
(a) Attendance. 


(1) Persons Required to Attend. The following persons 
shall attend a mediated settlement conference: 


a. Parties to the action, to include the following: 
1. All individual parties. 


2. Any party that is a nongovernmental entity 
shall be represented at the mediated settlement 
conference by an officer, employee, or agent 
who is not the entity’s outside counsel and who 
has been authorized to decide whether, and on 
what terms, to settle the action on behalf of 
the entity, or who has been authorized to nego- 
tiate on behalf of the entity and can promptly 
communicate during the conference with per- 
sons who have decision-making authority to 
settle the action; provided, however, that if 
a specific procedure is required by law (e.g., a 
statutory pre-audit certificate) or the entity’s 
governing documents (e.g., articles of incor- 
poration, bylaws, partnership agreement, arti- 
cles of organization, or operating agreement) 
to approve the terms of the settlement, then 
the representative shall have the authority to 
negotiate and make recommendations to the 
applicable approval authority in accordance 
with that procedure. 


3. Any party that is a governmental entity shall 
be represented at the mediated settlement 
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conference by an employee or agent who is 
not the entity's outside counsel and who: (i) 
has authority to decide on behalf of the entity 
whether and on what terms to settle the action; 
(ii) has been authorized to negotiate on behalf 
of the entity and can promptly communicate 
during the conference with persons who have 
decision-making authority to settle the action; 
or (iii) has authority to negotiate on behalf of 
the entity and to make a recommendation to 
the entity’s governing board, if under applica- 
ble law the proposed settlement terms can be 
approved only by the entity’s governing board. 


Notwithstanding anything in these rules 
to the contrary, any agreement reached which 
involves a governmental entity may be subject 
to the provisions of N.C.G.S. § 159-28(a). 


b. A representative of each liability insurance carrier, 
uninsured motorist insurance carrier, and under- 
insured motorist insurance carrier, which may be 
obligated to pay all or part of any claim presented 
in the action. Each carrier shall be represented at 
the mediated settlement conference by an officer, 
employee, or agent, other than the carrier’s outside 
counsel, who has the authority to make a decision 
on behalf of the carrier, or who has been autho- 
rized to negotiate on behalf of the carrier, and can 
promptly communicate during the conference with 
persons who have decision-making authority. 


c. At least one counsel of record for each party or 
other participant whose counsel has appeared in the 
action. 


(2) Attendance Required Through the Use of Remote 
Technology. Any party or person required to attend a 
mediated settlement conference shall attend the confer- 
ence using remote technology; for example, by telephone, 
videoconference, or other electronic means. The confer- 
ence shall conclude when an agreement is reduced to 
writing and signed, as provided in subsection (c) of this 
rule, or when an impasse is declared. Notwithstanding 
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CONFERENCES AND OTHER SETTLEMENT 
PROCEDURES IN SUPERIOR COURT CIVIL ACTIONS 


(3) 


(4) 


Q) 


this remote attendance requirement, the conference may 
be conducted in person if: 


a. _ the mediator and all parties and persons required to 
attend the conference agree to conduct the confer- 
ence in person and to comply with all federal, state, 
and local safety guidelines that have been issued; or 


b. the senior resident superior court judge, upon 
motion of a party and notice to the mediator and to 
all parties and persons required to attend the confer- 
ence, so orders. 


Scheduling. Participants required to attend the medi- 
ated settlement conference shall promptly notify the 
mediator after designation or appointment of any sig- 
nificant problems that they may have with the dates for 
conference sessions before the completion deadline, 
and shall inform the mediator of any problems that arise 
before an anticipated mediated settlement conference 
session is scheduled by the mediator. If a scheduling 
conflict in another court proceeding arises after a confer- 
ence session has been scheduled by the mediator, then 
the participants shall promptly attempt to resolve the 
conflict under Rule 3.1 of the General Rules of Practice 
for the Superior and District Courts, or, if applicable, the 
Guidelines for Resolving Scheduling Conflicts adopted 
by the State-Federal Judicial Council of North Carolina 
on 20 June 1985. 


Excusing the Attendance Requirement. Any party or 
person may be excused from the requirement to attend a 
mediated settlement conference with the consent of all 
parties and persons required to attend the conference 
and the mediator. 


(b) Notifying Lienholders. Any party or attorney who has 
received notice of a lien, or other claim upon proceeds recovered in the 
action, shall notify the lienholder or claimant of the date, time, and loca- 
tion of the mediated settlement conference, and shall request that the 
lienholder or claimant attend the conference or make a representative 
available with whom to communicate during the conference. 


(c) Finalizing Agreement. 


If an agreement is reached at the mediated settlement 
conference, then the parties shall reduce the terms of 
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the agreement to writing and sign the writing, along with 
their counsel. By stipulation of the parties and at the 
parties’ expense, the agreement may be electronically 
recorded. If the agreement resolves all issues in the dis- 
pute, then a consent judgment or one or more voluntary 
dismissals shall be filed with the court by such persons as 
the parties shall designate. 


(2) If the agreement resolves all issues at the mediated set- 
tlement conference, then the parties shall give a copy of 
the signed agreement, consent judgment, or voluntary 
dismissal to the mediator and to all parties at the con- 
ference, and shall file the consent judgment or voluntary 
dismissal with the court within thirty days of the confer- 
ence, or within ninety days if the State or a political sub- 
division of the State is a party to the action, or before 
expiration of the mediation deadline, whichever is later. 
In all cases, a consent judgment or voluntary dismissal 
shall be filed prior to the scheduled trial. 


(3) If an agreement that resolves all issues in the dispute is 
reached prior to the mediated settlement conference, or 
is finalized while the conference is in recess, then the par- 
ties shall reduce the terms of the agreement to writing 
and sign the writing, along with their counsel, and shall 
file a consent judgment or voluntary dismissal disposing 
of all issues with the court within thirty days of the con- 
ference, or within ninety days if the State or a political 
subdivision of the State is a party to the action, or before 
expiration of the mediation deadline, whichever is later. 


(4) A designee may sign the agreement on behalf of a party 
only if the party does not attend the mediated settlement 
conference and the party provides the mediator with a 
written verification that the designee is authorized_to 
sign the agreement on the party’s behalf. 


€44(5) When an agreement is reached upon all issues, all attor- 
neys of record must notify the senior resident superior 
court judge within four business days of the settlement 
and advise who will file the consent judgment or volun- 
tary dismissal. 


(d) Payment of the Mediator’s Fee. The parties shall pay the 
mediator’s fee as provided by Rule 7. 
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(e) Related Cases. Upon application of any party or person, the 
senior resident superior court judge may order that an attorney of record 
or a party in a pending superior court civil action, or a representative of 
an insurance carrier that may be liable for all or any part of a claim pend- 
ing in superior court, shall, upon reasonable notice, attend a mediation 
conference that may be convened in another pending case, regardless of 
the forum in which the other case may be pending, provided that all par- 
ties in the other pending case consent to the attendance ordered under 
this rule. Any attorney, party, or representative of an insurance carrier 
that properly attends a mediation conference under this rule shall not be 
required to pay any of the mediation fees or costs related to that media- 
tion conference. Any disputed issue concerning an order entered under 
this rule shall be determined by the senior resident superior court judge 
who entered the order. 


(f) No Recording. There shall be no stenographic, audio, or video 
recording of the mediation process by any participant. This prohibition 
includes recording either surreptitiously or with the agreement of the 
parties. 


Comment 


Comment to Rule 4(a). Parties 
subject to Chapter 159 of the General 
Statutes of North Carolina—which 
provides, among other things, that 
if an obligation is evidenced by a 
contract or agreement requiring the 
payment of money or by a purchase 
order for supplies and materials, then 
the contract, agreement, or purchase 
order shall include on its face a cer- 
tificate stating that the instrument has 
been pre-audited to assure compliance 
with N.C.G.S. § 159-28(a) and that 
an obligation incurred in violation of 
N.C.G.S. § 159-28(a) or (al) is invalid 
and may not be enforced—should, as 
appropriate, inform all participants at 
the beginning of the mediation of the 
preaudit requirement and the conse- 
quences for failing to preaudit under 
N.C.G.S. § 159-28. 


Comment to Rule 4(c). 
Consistent with N.C.G.S. § 7A-38.1(0), 


if a settlement is reached during a 
mediated settlement conference, then 
the mediator shall ensure that the 
terms of the settlement are reduced 
to writing and signed by the parties, 
or by the parties’ designees, and their 
by the parties’ attorneys before end- 
ing the conference. No settlement 
shall be enforceable unless it has been 
reduced to writing and signed by the 
parties or by the parties’ designees. 


Cases in which an agreement upon 
all issues has been reached should be 
disposed of as expeditiously as pos- 
sible. This assures that the mediator 
and the parties move the case toward 
disposition while honoring the private 
nature of the mediation process and the 
mediator’s duty of confidentiality. If the 
parties wish to keep the terms of the 
settlement confidential, then they may 
timely file with the court closing docu- 
ments that do not contain confidential 
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terms (e.g., voluntary dismissal or 
a consent judgment resolving all 
claims). Mediators will not be required 
by local rules to submit agreements to 
the court. 


Comment to Rule 4(e). Rule 
4(e) clarifies a senior resident supe- 
rior court judge’s authority to order 
a party, attorney of record, or repre- 
sentative of an insurance carrier to 
attend proceedings in another forum 
that are related to the superior court 
civil action. For example, when there 
are workers’ compensation claims 
being asserted in a case before North 
Carolina Industrial | Commission, 
there are typically additional claims 
asserted in superior court against a 
third-party tortfeasor. Because of 
the related nature of the claims, it 
may be beneficial for a party, attor- 
ney of record, or representative of 


* 


an insurance carrier in the superior 
court civil action to attend the North 
Carolina Industrial Commission medi- 
ation conference in order to resolve 
the pending claims. Rule 4(e) spe- 
cifically authorizes a senior resident 
superior court judge to order a party, 
attorney of record, or representative 
of an insurance carrier to attend a pro- 
ceeding in another forum, provided 
that all parties in the related matter 
consent and the persons ordered to 
attend receive reasonable notice of 
the proceeding. The North Carolina 
Industrial Commission Rules for 
Mediated Settlement and Neutral 
Evaluation Conferences contain a 
similar provision, which provides that 
persons involved in a North Carolina 
Industrial Commission case may be 
ordered to attend a mediated settle- 
ment conference in a related matter. 


% 


Rule 8. Mediator Certification and Decertification 

(a) The Commission may receive and approve applications for 
certification of persons to be appointed as superior court mediators. 
In order to be certified, an applicant must satisfy the requirements of 


this subsection. 


(1) The applicant must complete: (i) at least forty hours of 
Commission-certified trial court mediation training, or (ii) 
at least forty hours of Commission-certified family and 
divorce mediation training and a sixteen-hour Commission- 
certified supplemental trial court mediation training. 


(2) 


The applicant must have the following training, experi- 


ence, and qualifications: 


a. An attorney-applicant may be certified if he or she: 


1. is a member in good standing of the North 
Carolina State Bar; or 


2. is a member similarly in good standing of 
the bar of another state and eligible to apply 
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for admission to the North Carolina State 
Bar under Chapter 1, Subchapter C, of the 
North Carolina State Bar Rules and the Rules 
Governing the Board of Law Examiners and 
the Training of Law Students, 27 N.C. Admin. 
Code 1C.0105; demonstrates familiarity with 
North Carolina court structure, legal termi- 
nology, and civil procedure; provides to the 
Commission three letters of reference about 
the applicant’s good character, including at 
least one letter from a person with knowledge 
of the applicant’s professional practice; and 
possesses the experience required by this sub- 
section; and 


has at least five years of experience after date 
of licensure as a judge, practicing attorney, 
law professor, or mediator, or has equivalent 
experience. 


b. Anonattorney-applicant may be certified if he or she: 


1. 


has, _as_a prerequisite for the forty hours of 
Commission-certified_trial_ court mediation 
training, completed a six-hour training pro- 
vided by a Commission-certified trainer on 
North Carolina court organization, legal termi- 
nology, civil court procedure, the attorney—cli- 
ent privilege, the unauthorized practice of law, 
and the common legal issues arising in supe- 
rior court civil actions; 


has provided to the Commission three letters 
of reference as to the applicant’s good charac- 
ter, including at least one letter from a person 
with knowledge of the applicant’s experience 
qualifying the applicant under subsection 
(a)(2)(b)(8) of this rule; and 


has completed either: 


i. a minimum of twenty hours of basic 
mediation training provided by a trainer 
acceptable to the Commission and, after 
completing the twenty-hour training, has 
mediated at least thirty disputes over 


764 


RULES FOR MEDIATED SETTLEMENT 
CONFERENCES AND OTHER SETTLEMENT 
PROCEDURES IN SUPERIOR COURT CIVIL ACTIONS 


the course of at least three years, or has 
equivalent experience, and possesses a 
four-year college degree from an accred- 
ited institution, and has four years of a 
high or relatively high level of profes- 
sional; or management; er- administrative 
experience of an executive nature in a 
professional, business, or governmental 
entity; or 


iii ten years of a high or relatively high 
level of professional;_or management;er 
administrative experience of an execu- 
tive nature in a professional, business, 
or governmental entity, and possesses a 
four-year college degree from an accred- 
ited institution. 


Any current or former attorney who is disqualified 


by the attorney licensing authority of any state shall be 
ineligible for certification under subsections (a)(2)(a) 
and (a)(2)(b) of this rule. 


(3) The applicant must complete the following observations: 


a. 


All Applicants. All applicants for certification 
shall observe two mediated settlement conferences, 
at least one of which shall be of a superior court 
civil action. 


Nonattorney-Applicants. Nonattorney-applicants 
for certification shall observe three mediated settle- 
ment conferences, in addition to those required 
under subsection (a)(3)(a) of this rule, that are con- 
ducted by at least two different mediators. At least 
one of the additional observations shall be of a supe- 
rior court civil action. 


Conferences Eligible for Observation. Con- 
ferences eligible for observation under subsection 
(a)(8) of this rule shall be those in cases pend- 
ing before the North Carolina superior courts, the 
North Carolina Court of Appeals, the North Carolina 
Industrial Commission, the North Carolina Office 
of Administrative Hearings, or the federal dis- 
trict courts in North Carolina that are ordered to 


(4) 


6) 
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mediation or conducted by an agreement of the par- 
ties which incorporates the rules of mediation of 
one of those entities. 


Conferences eligible for observation shall also 
include those conducted in disputes prior to litiga- 
tion that are mediated by an agreement of the par- 
ties and incorporate the rules for mediation of one 
of the entities named above. 


All conferences shall be conducted by a certi- 
fied superior court mediator under rules adopted by 
one of the above entities and shall be observed from 
their beginning to settlement or when an impasse 
is declared. Observations shall be reported on a 
Certificate of Observation — Mediated Settlement 
Conference Program, Form AOC-DRC-07. 


All observers shall conform their conduct to 


the Commission’s policy on Guidelines for Observer 
Conduct. 


The applicant must demonstrate familiarity with the stat- 
utes, rules, and practices governing mediated settlement 
conferences in North Carolina. 


The applicant must be of good moral character and 
adhere to the Standards of Professional Conduct for 
Mediators when acting under these rules. On his or her 
application(s) for certification or application(s) for certi- 
fication renewal, an applicant shall disclose any: 


a. 


emo o 


pending criminal charges; 

criminal convictions; 

restraining orders issued against him or her; 
failures to appear; 


pending—er—-closed grievances or complaints filed 
with a professional licensing, certifying, or regula- 
tory body, whether in North Carolina, another state, 
or another country; 


disciplinary action taken against him or her by a pro- 
fessional licensing, certifying, or regulatory body, 
whether in North Carolina, another state, or another 
country, including, but not limited to, disbarment, 
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revocation, decertification, or suspension of any 
professional license or certification, including the 
suspension or revocation of any license, certifica- 
tion, registration, or qualification to serve as a medi- 
ator in another state or country, even if stayed; 


g. judicial sanctions imposed against him or her in any 
jurisdiction;-er 

h. civil judgments, tax liens, or bankruptcy filings that 
occurred within the ten years preceding the date 
that the initial or renewal application was filed with 
the Commission-;_or 


i. pending grievances or complaints filed with a pro- 
fessional licensing, certifying, or regulatory body, 
whether in North Carolina, another state, or another 


country. 


Ifa matter listed in subsections (a)(5)(a) through (a) 
(5)(h) of this rule arises after a mediator submits his or 
her initial or renewal application for certification, then 
the mediator shall report the matter to the Commission 
no_later_ than thirty days after receiving notice of 
the matter. 


If a pending grievance or complaint described in 
subsection (a)(5)(i) of this rule is filed after a mediator 
submits his or her initial or renewal application for cer- 
tification, then the mediator shall report the matter to 
the Commission no later than thirty days after receiving 
notice of the matter or, if a response to the grievance or 
complaint is permitted by the professional licensing, cer- 
tifying, or regulatory body, no later than thirty days after 
the due date for the response. 


As referenced in this subsection, criminal charges 
or convictions (excluding infractions) shall include felo- 
nies, misdemeanors, or misdemeanor traffic violations 
(including driving while impaired) under the law of North 
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Carolina or another state, or under the law of a federal, 
military, or foreign jurisdiction, regardless of whether the 
adjudication was withheld (prayer for judgment contin- 
ued) or the imposition of a sentence was suspended. 


(6) The applicant must submit proof of qualifications set out 
in this rule on a form provided by the Commission. 


(7) The applicant must pay all administrative fees estab- 
lished by the NCAOC upon the recommendation of the 
Commission. 


(8) The applicant must agree to accept the fee ordered by the 
court under Rule 7 as payment in full of a party’s share of 
the mediator’s fee. 


(9) The applicant must comply with the requirements of the 
Commission for completing and reporting continuing 
mediator education or training. 


(10) The applicant must agree, once certified, to make reason- 
able efforts to assist applicants for mediator certification 
in completing their observation requirements. 


(b) No mediator who held a professional license and relied upon 
that license to qualify for certification under subsections (a)(2)(a) or 
(a)(2)(b) of this rule shall be decertified or denied recertification because 
that mediator’s license lapses, is relinquished, or becomes inactive; pro- 
vided, however, that this subsection shall not apply to any mediator 
whose professional license is revoked, suspended, lapsed, relinquished, 
or whose professional license becomes inactive due to disciplinary 
action or the threat of disciplinary action from his or her licensing 
authority. Any mediator whose professional license is revoked, sus- 
pended, lapsed, or relinquished, or whose professional license becomes 
inactive, shall report the matter to the Commission. 


(c) A mediator’s certification may be revoked or not renewed at 
any time it is shown to the satisfaction of the Commission that a media- 
tor no longer meets the qualifications set out in this rule or has not faith- 
fully observed these rules or those of any district in which he or she has 
served as a mediator. Any person who is or has been disqualified by 
a professional licensing authority of any state for misconduct shall be 
ineligible for certification under this rule. No application for certifica- 
tion renewal shall be denied on the grounds that the mediator’s train- 
ing and experience does not meet the training and experience required 
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under rules which were promulgated after the date of the applicant’s 
original certification. 


Comment 


Comment to Rule 8(a)(2). 
Commission staff has discretion to 
waive the requirements set out in Rule 
8(a)(2)(a)(2) and Rule 8(a)(2)(b)(1), 
ifthe applicant can demonstrate suffi- 
cient familiarity with North Carolina 
legal terminology, court structure, 


Comment to Rule 8(a)(2)(b)(3). 
Administrative, secretarial, and para- 
professional experience will not gen- 
erally qualify as “a high or relatively 
high level of professional or_man- 
agement _experience of an executive 
nature.” 


and procedure. 


% % 8 


Rule 9. Certification of Mediation Training Programs 

(a) Certified training programs for mediators who are seeking cer- 
tification as a mediator for matters in superior court shall consist of a 
minimum of forty hours of instruction. The curriculum of such pro- 
grams shall include the following topics: 


d) 
(2) 


Conflict resolution and mediation theory. 


Mediation process and techniques, including the process 
and techniques of trial court mediation. 


(3) 
(4) 


Communication and information gathering skills. 


Standards of conduct for mediators, including, but not 
limited to, the Standards of Professional Conduct for 
Mediators. 


(6) 


Statutes, rules, and practices governing mediated settle- 
ment conferences in North Carolina. 


Demonstrations of mediated settlement conferences. 


(6) 
2) 


Simulations of mediated settlement conferences, involv- 
ing student participation as the mediator, attorneys, and 
disputants, which shall be supervised, observed, 


and evaluated by program faculty. 


(8) Satisfactory completion of an exam by all students, testing 
their familiarity with the statutes, rules, and practices gov- 


erning mediated settlement conferences in North Carolina. 
(9) Technology and how to effectively utilize technology dur- 


ing a mediation. 
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(b) Certified training programs for mediators who are already cer- 
tified as family financial mediators shall consist of a minimum of sixteen 
hours. The curriculum of such programs shall include the topics in sub- 
section (a) of this rule and a discussion of the mediation and culture of 
insured claims. There shall be at least two simulations as described in 
subsection (a)(7) of this rule. 


(c) Atraining program must be certified by the Commission before 
a mediator’s attendance at the program may be used to satisfy the train- 
ing requirement under Rule 8(a). Certification does not need to be given 
in advance of attendance. 


Training programs attended prior to the promulgation of these rules 
or attended in other states may be approved by the Commission if they 
are in substantial compliance with the standards set forth in this rule. 


(d) To complete certification, a training program shall pay all 
administrative fees required by the NCAOC upon the recommendation 
of the Commission. 


8 % * 


Rule 10. Other Settlement Procedures 

(a) Order Authorizing Other Settlement Procedures. Upon 
receipt of a motion by the parties seeking authorization to utilize a 
settlement procedure in lieu of a mediated settlement conference, the 
senior resident superior court judge may order the use of the procedure 
requested under these rules or under local rules, unless the court finds 
that the parties did not agree on all of the relevant details of the proce- 
dure, including the items in Rule 1(c)(2), or that, for good cause, the 
selected procedure is not appropriate for the case or the parties. 


(b) Other Settlement Procedures Authorized by These 
Rules. In addition to a mediated settlement conference, the following 
settlement procedures are authorized by these rules: 


(1) Neutral evaluation under Rule 11 (asettlement procedure 
in which a neutral offers an advisory evaluation of the 
case following summary presentations by each party). 


(2) Nonbinding arbitration under Rule 12 (a settlement pro- 
cedure in which a neutral renders an advisory decision 
following summary presentations of the case by the 
parties). 
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(3) 


(4) 


Binding arbitration under Rule 12 (a settlement proce- 
dure in which a neutral renders a binding decision fol- 
lowing presentations by the parties). 


A summary trial Gury or non-jury) under Rule 13 (a set- 
tlement procedure that is either: (i) a nonbinding trial 
in which a privately procured jury or presiding officer 
renders an advisory verdict following summary presenta- 
tions by the parties and, in the case of a summary jury 
trial, a summary of the law presented by a presiding offi- 
cer; or (ii) a binding trial in which a privately procured 
jury or presiding officer renders a binding verdict follow- 
ing summary presentations by the parties and, in the case 
of a summary jury trial, a summary of the law presented 
by a presiding officer). 


(c) General Rules Applicable to Other Settlement Procedures. 


d) 


(2) 


When Proceeding Is Conducted. Other settlement 
procedures ordered by the court under these rules shall 
be conducted no later than the date for completion set 
out in the court’s original mediated settlement confer- 
ence order, unless extended by the senior resident supe- 
rior court judge. 


Authority and Duties of the Neutral. 
a. Authority of the Neutral. 


1. Control of the Proceeding. The neutral, 
arbitrator, or presiding officer shall at all times 
be in control of the proceeding and the proce- 
dures to be followed. 


2. Scheduling the Proceeding. The neutral, 
arbitrator, or presiding officer shall attempt to 
schedule the proceeding at a time that is con- 
venient to the participants, attorneys, and the 
neutral. In the absence of agreement, the neu- 
tral shall select the date for the proceeding. 


b. Duties of the Neutral. 


1. Informing the Parties. At the beginning 
of the proceeding, the neutral, arbitrator, or 
presiding officer shall define and describe for 
the parties: 
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i. the process of the proceeding; 


ii. the differences between the proceeding 
and other forms of conflict resolution; 


iii. the costs of the proceeding; 


iv. the inadmissibility of conduct and state- 
ments as provided by N.C.G.S. § 7A-38.1(0) 
and subsection (c)(6) of this rule; and 


v. _ the duties and responsibilities of the neu- 
tral and the participants. 


2. Disclosure. The neutral has a duty to be 
impartial and to advise all participants of any 
circumstances bearing on possible bias, preju- 
dice, or partiality. 


3. Reporting Results of the Proceeding. The 
neutral, arbitrator, or presiding officer shall 
report the results of the proceeding to the 
court using a Report of Neutral Conducting 
Settlement Procedure Other Than Mediated 
Settlement Conference or Arbitration in 
Superior Court Civil Action, Form AOC-CV-817. 
The NCAOC may require the neutral to provide 
statistical data for evaluation of other settle- 
ment procedures. 


4. Scheduling and Holding the Proceeding. 
It is the duty of the neutral, arbitrator, or pre- 
siding officer to schedule and conduct the 
proceeding prior to the completion deadline 
set out in the court’s order. The deadline for 
completion of the proceeding shall be strictly 
observed by the neutral, arbitrator, or presid- 
ing officer, unless the deadline is changed by 
a written order of the senior resident superior 
court judge. 


(3) Extensions of Time. A party or a neutral may request 
that the senior resident superior court judge extend the 
deadline for completion of the settlement procedure. 
The request for an extension shall state the reasons the 
extension is sought and shall be served by the movant on 
the other parties and the neutral. If the court grants the 
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(4) 


(6) 


(6) 


motion for an extension, then the order shall set a new 
deadline for the completion of the settlement procedure. 
A copy of the order shall be delivered to all parties and 
the neutral by the person who sought the extension. 


Where the Proceeding Is Conducted. The neutral, 
arbitrator, or presiding officer shall be responsible for 
reserving a place agreed to by the parties, setting a time 
for and making other arrangements for the proceeding, 
and for giving timely notice to all attorneys and unrep- 
resented parties in writing of the time and location of 
the proceeding. 


No Delay of Other Proceedings. Settlement pro- 
ceedings shall not be the cause for a delay of other 
proceedings in the case, including, but not limited to, the 
conduct or completion of discovery, the filing or hearing 
of motions, or the trial of the case, except by order of the 
senior resident superior court judge. 


Inadmissibility of Settlement Proceedings. Evidence 
of statements made and conduct that occurs in a medi- 
ated settlement conference or other settlement proceed- 
ing conducted under this rule, whether attributable to 
a party, mediator, neutral, or neutral-observer present 
at the settlement proceeding, shall not be subject to 
discovery and shall be inadmissible in any proceeding 
in the action or another civil action involving the same 
claim, except: 


a. inproceedings for sanctions under subsection (c) of 
this rule; 


b. in proceedings to enforce or rescind a settlement of 
the action; 


c. indisciplinary proceedings before the North Carolina 
State Bar or any agency established to enforce the 
Standards of Professional Conduct for Mediators or 
standards of conduct for other neutrals; or 


d. in proceedings to enforce laws concerning juvenile 
or elder abuse. 


As used in this subsection, “neutral observer” 
includes persons seeking mediator certification, persons 
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2) 


(8) 


(9) 


studying dispute resolution processes, and persons act- 
ing as interpreters. 


No settlement agreement to resolve any or all issues 
reached at a proceeding conducted under this rule, or 
during its recesses, shall be enforceable, unless the agree- 
ment has been reduced to writing and signed by the par- 
ties_or by the parties’ designees. No evidence otherwise 
discoverable shall be inadmissible merely because it is 
presented or discussed in a conference or other settle- 
ment proceeding. 


No mediator, neutral, or neutral-observer present 
at a settlement proceeding shall be compelled to testify 
or produce evidence in any civil proceeding concerning 
statements made and conduct that occurs in anticipa- 
tion of, during, or as a follow-up to a conference or other 
settlement proceeding under subsection (c) of this rule. 
This includes proceedings to enforce or rescind a settle- 
ment of the action, except to attest to the signing of any 
agreements, and during proceedings for sanctions under 
this section, proceedings to enforce laws concerning 
juvenile or elder abuse, and disciplinary hearings before 
the North Carolina State Bar or any agency established 
to enforce the Standards of Professional Conduct for 
Mediators or standards of conduct for other neutrals. 


No Record Made. There shall be no record made of 
any proceedings under these rules, unless the parties 
have stipulated to binding arbitration or a binding sum- 
mary trial, in which case any party, after giving adequate 
notice to opposing parties, may make a record of the 
proceeding. 


Ex Parte Communications Prohibited. Unless all par- 
ties agree otherwise, there shall be no ex parte communi- 
cation prior to the conclusion of the proceeding between 
the neutral and a party or a party’s attorney on any matter 
related to the proceeding, except about administrative 
matters. 


Duties of the Parties. 


a. Attendance. All persons required to attend a medi- 
ated settlement conference under Rule 4 shall attend 
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any other nonbinding settlement procedure autho- 
rized by these rules and ordered by the court, except 
those persons to whom the parties agree and the 
senior resident superior court judge excuses. Those 
persons required to attend other settlement proce- 
dures which are binding in nature, authorized by 
these rules, and ordered by the court, shall be those 
persons to whom the parties agree. Notice of the 
agreement shall be given to the court and the neutral 
by filing a Motion to Use Settlement Procedure Other 
Than Mediated Settlement Conference in Superior 
Court Civil Action and Order, Form AOC-CV-818. 


Finalizing Agreement. 


1. If an agreement that resolves all issues in the 
dispute is reached at the neutral evaluation, 
arbitration, or summary trial, then the par- 
ties to the agreement shall reduce the terms 
of the agreement to writing and sign it along 
with their counsel. A consent judgment or vol- 
untary dismissal shall be filed with the court 
by such persons as the parties shall designate 
within fourteen days of the conclusion of 
the proceeding or before the expiration of the 
deadline for its completion, whichever is later. 
The person responsible for filing closing docu- 
ments with the court shall also sign the report 
to the court. The parties shall give a copy of 
their signed agreement, consent judgment, 
or voluntary dismissal to the neutral, arbi- 
trator, or presiding officer, and all parties at 
the proceeding. 


2. If an agreement that resolves all issues in the 
dispute is reached prior to the evaluation, arbi- 
tration, or summary trial, or while the proceed- 
ing is in recess, then the parties shall reduce 
the terms of the agreement to writing and 
sign the writing along with their counsel and 
shall file a consent judgment or voluntary dis- 
missal disposing of all issues with the court 
within fourteen days of the agreement or 
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(10) 


C1) 


before the expiration of the deadline for com- 
pletion of the proceeding, whichever is later. 


3. A designee may sign the agreement on behalf 
of a party only if the party does not attend the 
evaluation, arbitration, or summary trial and 
the party provides the neutral with a written 
verification that the designee is authorized to 
sign the agreement on the party’s behalf. 


3-4. When an agreement is reached upon all issues 
in the dispute, all attorneys of record must 
notify the senior resident superior court judge 
within four business days of the settlement and 
advise the judge of the persons who will sign 
the consent judgment or voluntary dismissal. 


c. Payment of the Neutral’s Fee. The parties shall 
pay the neutral’s fee as provided by subsection 
(c)(2) of this rule. 


Selection of Neutrals in Other Settlement 
Procedures. The parties may select any person to serve 
as a neutral in a settlement procedure authorized under 
these rules. For arbitration, the parties may either select 
a single arbitrator or a panel of arbitrators. Notice of the 
parties’ selection shall be given to the court and to the 
neutral by filing a Motion to Use Settlement Procedure 
Other Than Mediated Settlement Conference in Superior 
Court Civil Action and Order, Form AOC-CV-818, within 
twenty-one days after the entry of the order requiring a 
mediated settlement conference. 


The motion shall state: (i) the name, address, and 
telephone number of the neutral; (ii) the rate of com- 
pensation of the neutral; and (iii) that the neutral and 
opposing counsel have agreed upon the _ selection 
and compensation. 


Disqualification. Any party may move the resident or 
presiding superior court judge of the district in which an 
action is pending for an order disqualifying the neutral 
and, for good cause, an order disqualifying the neutral 
shall be entered. Good cause exists if the selected neu- 
tral has violated any standards of conduct of the North 
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Carolina State Bar or any standards of conduct for neu- 
trals adopted by the Supreme Court. 


(12) Compensation of the Neutral. A neutral’s compen- 
sation shall be paid in an amount agreed to by the par- 
ties and the neutral. Time spent reviewing materials in 
preparation for the neutral evaluation, conducting the 
proceeding, and making and reporting the award shall be 
compensable time. 


Unless otherwise agreed by the parties or ordered by 
the court, the neutral’s fee shall be paid in equal shares by 
the parties. For purposes of this section, multiple parties 
shall be considered one party when they are represented 
by the same counsel. The presiding officer and jurors in 
a summary jury trial are neutrals within the meaning of 
these rules and shall be compensated by the parties. 


(13) Sanctions for Failure to Attend Other Settlement 
Procedure or Pay the Neutral’s Fee. Any person 
required to attend a settlement proceeding or to pay a 
neutral’s fee in compliance with N.C.G.S. § 7A-38.1 and 
these rules who fails to attend the proceeding or pay the 
neutral’s fee without good cause shall be subject to the 
contempt power of the court and any monetary sanctions 
imposed by a resident or presiding superior court judge. 
The monetary sanctions may include, but are not limited 
to, the payment of fines, attorneys’ fees, the neutral’s fee, 
expenses, and loss of earnings incurred by persons attend- 
ing the proceeding. A party seeking sanctions against a 
person or a judge, upon his or her own motion, shall do 
so in a written motion stating the grounds for the motion 
and the relief sought. The motion shall be served on all 
parties and any person against whom sanctions are being 
sought. If the court imposes sanctions, it shall do so after 
giving notice to the person, holding a hearing, and issuing 
a written order that contains both findings of fact that are 
supported by substantial evidence and conclusions of law. 


% 8 % 


Rule 15. Definitions 
(a) “Senior resident superior court judge,” as used throughout 
these rules, refers to the judge or, as appropriate, the judge’s designee. 
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The phrase “senior resident superior court judge” also refers to a 
special superior court judge assigned to any action designated as a man- 
datory complex business case under N.C.G.S. § 7A-45.4, and to any judge 
to whom a case is assigned under Rule 2.1 and Rule 2.2 of the General 
Rules of Practice for the Superior and District Courts. 


(b) “NCAOC form” refers to a form prepared, printed, and distrib- 
uted by the NCAOC to implement these rules, or a form approved by 
local rule which contains at least the same information as a form pre- 
pared by the NCAOC. Proposals for the creation or modification of a 
form may be initiated by the Commission. 


(c) “Designee,” as used throughout these rules, refers to a person 
selected or designated to carry out a duty or role. 


% * % 


These amendments to the Rules for Mediated Settlement 
Conferences and Other Settlement Procedures in Superior Court Civil 
Actions become effective on 1 October 2021. 


This order shall be published in the North Carolina Reports and 
posted on the rules web page of the Supreme Court of North Carolina. 


Ordered by the Court in Conference, this the 25th day of August 2021. 


ce Colby 


For the Court 


WITNESS my hand and the seal of the Supreme Court of North 
Carolina, this the 27th day of August 2021. 


Ama Tandetbdl- 


AMY L. FUNDERBURK 
Clerk of the Supreme Court 
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ORDER AMENDING THE RULES OF MEDIATION 
FOR MATTERS BEFORE THE CLERK OF SUPERIOR COURT 


Pursuant to subsection 7A-38.3B(b) of the General Statutes of North 
Carolina, the Court hereby amends Rule 4 of the Rules of Mediation for 
Matters Before the Clerk of Superior Court. 


% 8 % 


Rule 4. Duties of Parties, Attorneys, and Other Participants in 
Mediations 
(a) Attendance. 


d) 


(2) 


(3) 


All persons ordered by the clerk to attend a mediation 
conducted under these rules shall attend the mediation 
using remote technology; for example, by telephone, vid- 
eoconference, or other electronic means. The mediation 
shall conclude when an agreement is reduced to writing 
and signed, as provided in subsection (b) of this rule, 
or when an impasse is declared. Notwithstanding this 
remote attendance requirement, the mediation may be 
conducted in person if: 


a. the mediator and all persons required to attend the 
mediation agree to conduct the mediation in person 
and to comply with all federal, state, and local safety 
guidelines that have been issued; or 


b. | the clerk, upon motion of a person required to attend 
the mediation and notice to the mediator and to all 
other persons required to attend the mediation, so 
orders. 


Any nongovernmental entity ordered to attend a media- 
tion conducted under these rules shall be represented at 
the mediation by an officer, employee, or agent who is 
not the entity’s outside counsel and who has authority 
to decide on behalf of the entity whether, and on what 
terms, to settle the matter. 


Any governmental entity ordered to attend a mediation 
conducted under these rules shall be represented at the 
mediation by an employee or agent who is not the enti- 
ty’s outside counsel and who has authority to decide on 
behalf of the entity whether, and on what terms, to settle 
the matter; provided, however, that if proposed settle- 
ment terms can be approved only by a governing board, 
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(4) 


(6) 


(6) 


2) 


the employee or agent shall have authority to negotiate 
on behalf of the governing board. 


An attorney ordered to attend a mediation under these 
rules has satisfied the attendance requirement when at 
least one counsel of record for any person ordered to 
attend has attended the mediation. 


Other persons may participate in a mediation at the dis- 
cretion of the mediator. 


Persons ordered to attend a mediation shall promptly 
notify the mediator, after selection or appointment, of 
any significant problems they have with the dates for 
mediation sessions before the completion deadline, and 
shall inform the mediator of any problems that arise 
before an anticipated mediation session is scheduled by 
the mediator. 


Any person may be excused from the requirement to 
attend a mediation with the consent of all persons 
required to attend the mediation and the mediator. 


(b) Finalizing Agreement. 


d) 


(2) 


If an agreement is reached at the mediation, in matters 
that, as a matter of law, may be resolved by the parties by 
agreement, then the parties to the agreement shall reduce 
the terms of the agreement to writing and sign the writ- 
ing along with their counsel. The parties shall designate 
a person who will file a consent judgment or a voluntary 
dismissal with the clerk, and that person shall sign the 
mediator’s report. If an agreement is reached prior to or 
during a recess of the mediation, then the parties shall 
inform the mediator and the clerk that the matter has 
been settled and, within ten calendar days of the agree- 
ment, file a consent judgment or voluntary dismissal with 
the court. 


A designee may sign the agreement on behalf of a 
party only if the party does not attend the mediation and 
the party provides the mediator with a written verifica- 
tion that the designee is authorized to sign the agreement 
on the party’s behalf. 


In all other matters, including guardianship and estate 
matters, if an agreement is reached upon some or all of 
the issues at the mediation, then the persons ordered 
to attend the mediation shall reduce the terms of the 
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agreement to writing and sign the writing along with their 
counsel, if any. Such agreements are not binding upon 
the clerk, but may be offered into evidence at the hearing 
of the matter and may be considered by the clerk for a 
just and fair resolution of the matter. Evidence of state- 
ments made and conduct occurring in a mediation where 
an agreement is reached is admissible under N.C.G.S. 
§ 7A-38.3B(g)(3). 


All written agreements reached in such matters shall 
include the following language in a prominent location 
in the document: “This agreement is not binding on the 
clerk but will be presented to the clerk as an aid to reach- 
ing a just resolution of the matter.” 


(c) Payment of the Mediator’s Fee. The persons ordered to 
attend the mediation shall pay the mediator’s fee as provided by Rule 7. 


(d) No Recording. There shall be no stenographic, audio, or video 
recording of the mediation process by any participant. This prohibition 
includes recording either surreptitiously or with the agreement of the 
parties. 


* * * 
This amendment to the Rules of Mediation for Matters Before the 
Clerk of Superior Court becomes effective on 1 October 2021. 


This order shall be published in the North Carolina Reports and 
posted on the rules web page of the Supreme Court of North Carolina. 


Ordered by the Court in Conference, this the 25th day of August 2021. 


G2 Colby 


For the Court 


WITNESS my hand and the seal of the Supreme Court of North 
Carolina, this the 27th day of August 2021. 


Ama Tandab 


AMY L. FUNDERBURK 
Clerk of the Supreme Court 
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ORDER AMENDING THE RULES OF MEDIATION FOR 
MATTERS IN DISTRICT CRIMINAL COURT 


Pursuant to subsection 7A-38.3D(d) of the General Statutes of North 
Carolina, the Court hereby amends Rule 7 of the Rules of Mediation for 
Matters in District Criminal Court. 


8 % % 


Rule 7. Mediator Certification and Decertification 

(a) The Commission may receive and approve applications for the 
certification of persons to be appointed as district criminal court media- 
tors. In order to be certified, an applicant must satisfy the requirements 
of this subsection. 


(1) The applicant must be affiliated, at the time of applica- 
tion, with a community mediation center established 
under N.C.G.S. § 7A-38.5 as either a volunteer or staff 
mediator, and must have received the community media- 
tion center’s endorsement that he or she possesses the 
training, experience, and skills necessary to mediate 
criminal matters in district court. 


(2) The applicant must have the following training and 
experience: 


a. The applicant must: 


1. have a four-year degree from an accredited 
college or university; have four years of post- 
high school education through an accredited 
college, university, or junior college; have four 
years of full-time work experience; or have 
any combination thereof, 


2. have two years of experience as a staff or vol- 
unteer mediator at a community mediation 
center; or 


3. have an Advanced Practitioner Designation 
from the Association for Conflict Resolution. 


b. The applicant must have completed either: 


1. twenty-four hours of training in a Commission- 
certified district criminal court mediation 
training program; or 


2. forty hours of Commission-certified superior 
court or family financial mediation training 
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and four hours of additional training about the 
rules, procedures, and practices for mediating 
criminal matters in district court. 


The applicant must: 


1. observe at least two court-referred district 
court mediations for criminal matters, con- 
ducted by a mediator certified under these 
rules; and 


2. co-mediate or solo-mediate at least three 
court-referred district court mediations for 
criminal matters, under the observation of 
staff affiliated with a community mediation 
center whose district criminal court media- 
tion training program has been certified by the 
Commission under Rule 8. 


The observation, co-mediation, and solo-medi- 
ation requirements set forth in this subsection may 
be waived in the event the applicant demonstrates 
that she or he has at least five years of experience 
mediating criminal matters in district court, and the 
center which the applicant has served verifies the 
experience claimed. 


(3) The applicant must demonstrate familiarity with the stat- 
utes, rules, and practices governing mediations for crimi- 
nal matters in district court in North Carolina; 


(4) 


The applicant must be of good moral character and 
adhere to the Standards of Professional Conduct for 
Mediators when acting under these rules. On his or her 
application(s) for certification or application(s) for certi- 
fication renewal, an applicant shall disclose any: 


a. 


o ROS 


pending criminal charges; 

criminal convictions; 

restraining orders issued against him or her; 
failures to appear; 


pending—er—closed grievances or complaints filed 
with a professional licensing, certifying, or regula- 
tory body, whether in North Carolina, another state, 
or another country; 
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f. disciplinary action taken against him or her by a 
professional licensing, certifying, or regulatory 
body, whether in North Carolina, another state, or 
another country, including, but not limited to, dis- 
barment, revocation, decertification, or suspension 
of any professional license or certification, includ- 
ing the suspension or revocation of any license, cer- 
tification, registration, or qualification to serve as a 
mediator in another state or country, even if stayed; 


g. judicial sanctions imposed against him or her in any 
jurisdiction;-er 

h. civil judgments, tax liens, and bankruptcy filings 
that occurred within the ten years preceding the 
date that the initial or renewal application was filed 
with the Commission-;_or 


i. pending grievances or complaints filed with a pro- 
fessional licensing, certifying, or regulatory body, 
whether in North Carolina, another state, or another 


country. 


for-certification within thirty-days-of receiving 
the-matter: 

If a matter listed in subsections (a)(4)(a) through 
(a)(4)(h) of this rule arises after a mediator submits his 
or her initial or renewal application for certification, then 
the mediator shall report the matter to the Commission 


no_later_ than thirty days after receiving notice of 
the matter. 


walap a 


If a pending grievance or complaint described in 
subsection (a)(4)(i) of this rule is filed after a mediator 
submits his or her initial or renewal application for cer- 
tification, then the mediator shall report the matter to 
the Commission no later than thirty days after receiving 
notice of the matter or, if a response to the grievance or 
complaint is permitted by the professional licensing, cer- 
tifying, or regulatory body, no later than thirty days after 
the due date for the response. 


As referenced in this subsection, criminal charges 
or convictions (excluding infractions) shall include 


784 


(6) 


(6) 


a) 


RULES OF MEDIATION FOR MATTERS 
IN DISTRICT CRIMINAL COURT 


felonies, misdemeanors, or misdemeanor traffic viola- 
tions Gincluding driving while impaired) under the law 
of North Carolina or another state, or under the law of 
a federal, military, or foreign jurisdiction, regardless 
of whether the adjudication was withheld (prayer for 
judgment continued) or the imposition of a sentence 
was suspended. 


The applicant must commit to serving as a district court 
mediator under the direct supervision of a community 
mediation center authorized under N.C.G.S. § 7A-38.5 for 
a period of at least two years. 


The applicant must comply with the requirements of 
the Commission for continuing mediator education and 
training. 

The applicant must submit proof of qualifications set out 
in this rule on a form provided by the Commission. 


(b) The Mediation Network of North Carolina, or individual com- 
munity mediation centers participating in the program, shall assist the 
Commission in implementing the certification process established in 


this rule by: 
(1) 


(2) 


(3) 


(4) 


documenting subsection (a) of this rule for the mediator 
and the Commission; 


reviewing the documentation with the mediator in a face- 
to-face meeting scheduled no less than thirty days from 
the mediator’s request to apply for certification; 


making a written recommendation on the applicant’s cer- 
tification to the Commission, which shall come from cen- 
ter staff familiar with the applicant and the applicant’s 
character and experience; and 


forwarding the documentation for subsection (a) of this 
rule and the recommendation to the Commission, along 
with the mediator’s completed certification application 
form. 


(c) Amediator’s certification may be revoked or not renewed if, at 
any time, it is shown to the satisfaction of the Commission that a media- 
tor no longer meets the qualifications described in this rule or has not 
faithfully observed these rules or those of any district in which he or she 
has served as a mediator. Any person who is or has been disqualified by 
a professional licensing authority of any state for misconduct shall be 
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ineligible for certification under this rule. Certification renewal shall be 
required every two years. 


(d) A community mediation center may withdraw its affiliation 
with a mediator who has been certified under these rules. Such disaf- 
filiation does not revoke the mediator’s certification. A mediator’s cer- 
tification is portable, and a mediator may agree to be affiliated with a 
different center. However, to mediate criminal matters in district court 
under this program, a mediator must be affiliated with the community 
mediation center providing services in that judicial district. A mediator 
may be affiliated with more than one center and provide services in the 
county served by those centers. 


A community mediation center that receives or initiates a complaint 
against a mediator who is affiliated with its program and certified under 
these rules shall notify the Commission and forward a copy of the com- 
plaint to the Commission within thirty days of its receipt by the center, 
regardless of whether the center was able to successfully resolve the 
complaint. For purposes of this rule, a “complaint” is a concern raised 
by a mediation participant, court official, attorney, or community media- 
tion center staff member or volunteer that suggests: (i) that the mediator 
may have engaged in conduct that violates these rules, the Standards of 
Professional Conduct for Mediators, or any local court rules adopted to 
implement the program in a district the mediator serves; or (ii) that the 
mediator has engaged in conduct that raises an issue about the media- 
tor’s character or practice. If a community mediation center withdraws 
its affiliation with a mediator who has been certified under these rules, 
then the community mediation center shall notify the Commission 
within thirty days of the disaffiliation. The center shall cooperate with 
the Commission if it investigates any such complaints. 


(e) Commission staff shall notify the executive director of the 
Mediation Network of North Carolina, and the executive director of 
the community mediation center that is sponsoring the application of an 
applicant seeking certification as a district criminal court mediator, of 
any matter regarding the character, conduct, or fitness to practice 
of the applicant. Staff shall notify the executive director of the Mediation 
Network of North Carolina and the executive director of the commu- 
nity mediation center with whom a mediator is affiliated of any find- 
ing of probable cause by the Commission under Rule 9 of the Rules of 
the Dispute Resolution Commission, after review of any complaint filed 
against the mediator alleging an issue of character, conduct, or fitness 
to practice. 


786 RULES OF MEDIATION FOR MATTERS 
IN DISTRICT CRIMINAL COURT 


These amendments to the Rules of Mediation for Matters in District 
Criminal Court become effective on 1 October 2021. 


This order shall be published in the North Carolina Reports and 
posted on the rules web page of the Supreme Court of North Carolina. 


Ordered by the Court in Conference, this the 25th day of August 2021. 


or Colby 


For the Court 


WITNESS my hand and the seal of the Supreme Court of North 
Carolina, this the 27th day of August 2021. 


Ama Tandetbdl- 


AMY L. FUNDERBURK 
Clerk of the Supreme Court 
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ORDER AMENDING THE 
RULES OF THE DISPUTE RESOLUTION COMMISSION 


Pursuant to subsection 7A-38.2(b) of the General Statutes of North 
Carolina, the Court hereby amends Rule 10 of the Rules of the Dispute 
Resolution Commission. 


% 8 % 


Rule 10. The Mediator Certification and Training Committee 

(a) Appointment of the Mediator Certification and Training 
Committee. The Commission’s chair shall appoint a standing commit- 
tee entitled the Mediator Certification and Training Committee to review 
the matters set forth in subsection (b) of this rule. 


(b) Matters to Be Considered by the Mediator Certification and 
Training Committee. The Mediator Certification and Training Committee 
shall review and consider matters arising under this subsection. 


(1) Commission staff may raise with the Mediator 
Certification and Training Committee’s chair mat- 
ters relating to the issuance of provisional pre-training 
approvals and that pertain to an applicant’s education, 
work experience, training, or any other requirement for 
mediator certification unrelated to moral character, con- 
duct, or fitness to practice, including a request that the 
chair review a staff determination not to issue a provi- 
sional pre-training approval. 


(2) Commission staff may raise with the Mediator 
Certification and Training Committee’s chair or the full 
committee matters that relate to the education, work 
experience, training, or other qualifications of an appli- 
cant for mediator certification unrelated to moral char- 
acter, conduct, or fitness to practice. Appeals of staff 
determinations to deny an application based on a defi- 
ciency in the applicant’s education, work experience, 
and/or training, or his or her failure to meet other require- 
ments for certification unrelated to moral character, con- 
duct, or fitness to practice, shall be brought before the 
full committee._Appeals shall be in writing and be sent 
to the Commission’s office within thirty days of the date 
of the actual delivery of the notice of denial to the appli- 
cant or within thirty days of the date of the last attempted 
delivery by the U.S. Postal Service. 
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Commission staff may raise with the Mediator 
Certification and Training Committee’s chair or the full 
committee matters that pertain to applications for media- 
tor training program certification or certification renewal 
that are unrelated to the moral character, conduct, or fit- 
ness to practice of training program personnel. Appeals 
of staff decisions to deny an application for mediator 
training program certification or certification renewal 
shall be brought before the full committee. Appeals shall 
be in writing and be sent _to the Commission’s office 
within thirty days of the date of the actual delivery of 
the notice of denial to the applicant or within thirty days 
of the date of the last attempted delivery by the U.S. 
Postal Service. 


(c) Commission Staff Review of Qualifications. 


d) 


(2) 


Review of Provisional Pre-training Approvals. 
Commission staff shall review requests for the issuance 
of provisional pre-training approvals, seeking guidance 
from the Mediator Certification and Training Committee 
chair, as necessary, and shall issue approvals in instances 
where the person seeking the approval appears to meet 
all education, work experience, and other requirements 
established for mediator certification by program rules 
and Commission policies, except that any matters relat- 
ing to the moral character, conduct, or fitness to practice 
of the person requesting the approval shall be put before 
the Grievance and Disciplinary Committee or its chair 
under Rule 9. Staff may contact those requesting approv- 
als, any third party or entity with relevant information 
about the requesting person, and may consider any other 
information acquired during the review process that bears 
on the requesting person’s qualifications. If, after review, 
the chair determines that the person requesting the pro- 
visional pre-training approval does not meet the requisite 
criteria for certification established by program rules and 
Commission policies, then the chair shall instruct staff 
not to issue the pre-training approval. That determination 
shall be final and is not subject to appeal by the person 
requesting the provisional pre-training approval. 


Review of Information Obtained During the 
Mediator Certification Process. Commission staff 
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shall review all applications for mediator certification to 
determine whether the applicant meets the qualifications 
for certification unrelated to moral character, conduct, or 
fitness to practice set forth in program rules adopted by 
the Supreme Court for mediated settlement conferences 
or mediation programs under the jurisdiction of the 
Commission and any policies adopted by the Commission 
for the purpose of implementing those rules. Staff may 
contact an applicant to request additional information, 
may contact third parties or entities with relevant infor- 
mation about the applicant, and may consider any other 
information acquired during the review process that 
bears on the applicant’s eligibility for certification. 


(3) Review of Mediator Training Program Certification 
Applications and Certification Renewal Applications. 
Commission staff shall review all mediator training 
program applications for certification and certification 
renewal, including reviewing mediator training pro- 
gram agendas, handouts, role plays, and trainer qualifi- 
cations, to ensure compliance with program rules and 
Commission policies relating to mediator training pro- 
grams, except that any matters relating to the moral 
character, conduct, or fitness to practice of training pro- 
gram personnel shall be put before the Grievance and 
Disciplinary Committee or its chair under Rule 9. Staff 
may seek clarification and additional information from 
training program personnel and training program regis- 
trants and attendees, as necessary. 


(d) Mediator Certification and Training Committee Review. 


(1) Duty to Review. The Mediator Certification and Training 
Committee shall review all matters brought before it by 
Commission staff under the provisions of subsections 
(b)(2) and (b)(8) of this rule. The chair may, in his or her 
discretion, appoint members of the committee to serve 
on a subcommittee to review a particular matter brought 
to the committee by staff. The chair or his or her desig- 
nee may issue subpoenas for the attendance of witnesses 
and for the production of books, papers, materials, or 
other documentary evidence deemed necessary to any 
such review. The chair or designee may contact the fol- 
lowing persons and entities for information concerning 
an applicant for mediator certification, mediator training 
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program certification, or mediator training program cer- 
tification renewal: 


a. All references, employers, colleges, professional 
licensing or certification bodies, and other individ- 
uals or entities cited in applications and any addi- 
tional persons or entities identified by Commission 
staff during the course of its review as having rele- 
vant information about the qualifications of an appli- 
cant for mediator certification, mediator training 
program certification, or mediator training program 
certification renewal. 


b. Personnel affiliated with an applicant for mediator 
training program certification or mediator training 
program certification renewal, and those who regis- 
tered for or have completed the training program. 


All information in Commission files pertaining to 
requests for provisional pre-training approvals, initial 
certification applications of a mediator or mediator train- 
ing program, or renewals of such certifications shall be 
confidential, except as provided in N.C.G.S. § 7A-38.2(h) 
or these rules. 


Probable Cause Determination. The members of the 
Mediator Certification and Training Committee who are 
eligible to vote shall deliberate to determine whether 
probable cause exists to believe that an applicant for 
mediator certification, mediator training program certifi- 
cation, or mediator training program certification renewal: 


a. does not meet the qualifications for mediator cer- 
tification unrelated to moral character, conduct, 
or fitness to practice as set forth in program rules 
adopted by the Supreme Court for mediated settle- 
ment conferences or mediation programs under 
the jurisdiction of the Commission or the policies 
adopted by the Commission for the purpose of 
implementing those rules; or 


b. does not meet the requirements for mediator train- 


ing program certification or mediator training 
program certification renewal unrelated to moral 
character, conduct, or fitness to practice as set forth 
in program rules adopted by the Supreme Court 
for mediated settlement conferences or mediation 
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programs under the jurisdiction of the Commission 
or the policies adopted by the Commission for the 
purpose of implementing those rules. 


If probable cause is found, then the application shall be 
denied. 


Authority of Mediator Certification and Training 
Committee to Deny an Application for Certification 
or Mediator Training Program Certification Renewal. 


a. 


If a majority of the Mediator Certification and 
Training Committee members who are review- 
ing a matter and eligible to vote find no probable 
cause under subsection (d)(2) of this rule, then 
Commission staff shall be instructed to certify the 
applicant for mediator certification or to certify or 
recertify the mediator training program. 


If a majority of the Mediator Certification and 
Training Committee members reviewing a mat- 
ter and eligible to vote finds probable cause under 
subsection (d)(2) of this rule, then the committee 
shall deny the application for mediator certifica- 
tion or mediator training program certification or 
mediator training program certification renewal. 
The committee’s determination to deny the applica- 
tion shall be in writing, shall set forth the deficien- 
cies the committee found in the application, and 
shall be forwarded to the applicant. Notification of 
the determination shall be by Certified Mail, return 
receipt requested, and such service shall be deemed 
sufficient for purposes of these rules. A copy of the 
notice shall also be sent to the applicant through 
the U.S. Postal Service by First-Class Mail. 


If the Mediator Certification and Training Committee 
denies an application for mediator certification, 
mediator training program certification, or media- 
tor training program certification renewal, then the 
applicant may appeal the denial to the Commission 
within thirty days from the date of the actual deliv- 
ery of the notice of denial to the applicant or within 
thirty days from the date of the last attempted 
delivery by the U.S. Postal Service. Notification 
of an appeal must be in writing and directed to the 
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Commission’s office. If no appeal is filed within 
thirty days as set out herein, then the applicant shall 
be deemed to have accepted the committee’s find- 
ings and determination. 


(e) Appeal of the Denial of Application for Mediator 
Certification, Mediator Training Program Certification, or Mediator 
Training Program Certification Renewal to the Commission. 


(1) The Commission Shall Meet to Consider Appeals. In 
the discretion of the Commission’s chair, an appeal by an 
applicant to the Commission of a Mediator Certification 
and Training Committee determination under subsec- 
tion (d)(2) of this rule shall be heard either by (i) a five- 
member panel of Commission members chosen by the 
chair or his or her designee, or (ii) the members of the 
full Commission. Any members of the committee who 
participated in issuing the committee’s determination 
shall be recused and shall not participate in the hear- 
ing. Under Rule 3(c), members of the Commission shall 
recuse themselves from hearing the matter when they 
cannot act impartially. No matter shall be heard and 
decided by less than three Commission members. 


(2) Conduct of the Hearing. 


a. At least thirty days prior to the hearing before the 
Commission or panel, Commission staff shall for- 
ward to the appealing party, special counsel to 
the Commission, if appointed, and members of the 
Commission or panel who will hear the matter, a 
copy of all documents considered by the Mediator 
Certification and Training Committee and the names 
of the members of the Commission or panel who will 
hear the matter. Any written challenge question- 
ing the neutrality of a member of the Commission 
or panel shall be directed to and decided by the 
Commission’s chair or designee. A written chal- 
lenge shall be filed with the Commission no later 
than seven days from the date the person filing the 
challenge received notice of the members who will 
hear the appeal. 


b. Hearings conducted by the Commission or a panel 
under this rule shall be de novo. 
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If, in the discretion of the Commission’s chair, a 
panel is empaneled to hear the appeal, then the 
Commission’s chair or designee shall appoint one 
of the members of the panel to serve as the pre- 
siding officer at the hearing before the panel. The 
Commission’s chair or designee shall serve as 
the presiding officer at a hearing before the full 
Commission. The presiding officer shall have such 
jurisdiction and powers as are necessary to conduct 
a proper and efficient hearing and disposition of the 
matter on appeal. The presiding officer may admin- 
ister oaths and may issue subpoenas for the atten- 
dance of witnesses and the production of books, 
papers, or other documentary evidence. 


Nothing herein shall restrict the chair of the 
Commission from serving on a panel or serving as 
its presiding officer at any hearing held under the 
provisions of subsection (e) of this rule. 


Special counsel supplied by the North Carolina 
Attorney General, at the request of the Commission 
or otherwise employed by the Commission, may 
present evidence in support of the denial of certifi- 
cation or recertification. 


The Commission or panel, through its counsel, and 
the applicant or the applicant’s representative may 
present evidence in the form of sworn testimony and/ 
or written documents. The Commission or panel, 
through its counsel, and the applicant may cross- 
examine any witness called to testify at the hearing. 
The Rules of Evidence shall not apply, except as to 
privilege, but shall be considered as a guide toward 
a full and fair development of the facts. Commission 
or panel members may question any witness called 
to testify at the hearing. The Commission or panel 
shall consider all evidence presented and give the 
evidence appropriate weight and effect. 


Hearings shall be conducted in private unless the 
applicant requests a public hearing. 


An applicant and any witnesses or others identified 
as having relevant information about the matter may 
appear at the hearing with or without counsel. 
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i. In the event that the applicant fails to appear with- 


out good cause, the Commission or panel shall pro- 
ceed to hear from the witnesses who are present 
and make a determination based on the evidence 
presented at the proceeding. 


j. | Proceedings before the Commission or panel shall 


be conducted informally, but with decorum. 


Date of the Hearing. An appeal of any determination 
by the Mediator Certification and Training Committee 
to deny an application for mediator certification, media- 
tor training program certification, or mediator train- 
ing program certification renewal shall be heard by the 
Commission no later than 180 days from the date the 
notice of appeal is filed with the Commission, unless 
waived in writing by the applicant. 


Notice of the Hearing. The Commission’s office shall 
serve on all parties by Certified Mail, return receipt 
requested, notice of the date, time, and place of the hear- 
ing no later than sixty days prior to the hearing, and such 
service shall be deemed sufficient for the purposes of 
these rules. A copy of the hearing notice shall also be 
sent through the U.S. Postal Service by First-Class Mail. 


Ex Parte Communications. With the exception of 
Commission staff, no person shall have any ex parte com- 
munication with a member of the Commission concern- 
ing the subject matter of the appeal. Communications 
regarding scheduling matters shall be directed to staff. 


Attendance. The presiding officer may, in his or her dis- 
cretion, permit an attorney to represent a party by tele- 
phone or through video conference or allow witnesses to 
testify by telephone or through video conference, with 
such limitations and conditions as are just and reason- 
able. If an attorney or witness wishes to appear by tele- 
phone or video conference, then he or she shall notify 
Commission staff at least twenty days prior to the pro- 
ceeding. At least five days prior to the proceeding, staff 
must be provided with the contact information of those 
who will participate by telephone or video conference. 


Witnesses. The presiding officer shall exercise his or her 
discretion with respect to the attendance and number of 
witnesses who appear, voluntarily or involuntarily, for 


(8) 


(9) 


(10) 


(1) 
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the purpose of ensuring the orderly conduct of the pro- 
ceeding. At least ten days prior to the hearing, each party 
shall forward to the Commission’s office and to all other 
parties the names of all witnesses who each intends to 
call to testify. 


Rights of the Applicant at the Hearing. At the hear- 
ing, the applicant may: 


appear personally and be heard; 
be represented by counsel, 
call and examine witnesses; 


offer exhibits; and 
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cross-examine witnesses. 


Transcript. The Commission shall retain a court reporter 
to keep a record of the proceeding. Any applicant who 
wishes to obtain a transcript of the record may do so at 
his or her own expense by contacting the court reporter 
directly. The only official record of the proceeding shall 
be the one made by the court reporter retained by the 
Commission. Copies of a tape, noncertified transcript, or 
record made by a court reporter retained by a party are 
not part of the official record. 


Commission Deliberation. The members of the 
Commission or panel shall deliberate to determine 
whether clear, cogent, and convincing evidence exists to 
believe that the education, work experience, training, or 
other qualifications of an applicant for mediator certifica- 
tion unrelated to moral character, conduct, or fitness to 
practice, fail to meet the requirements for certification 
set forth in program rules and/or Commission policies, or 
whether the qualifications of a mediator training program 
seeking certification or certification renewal fail to meet 
any of the requirements for certification or certification 
renewal unrelated to the moral character, conduct, or fit- 
ness to practice of mediator training program personnel 
set forth in program rules and/or Commission policies. 


Commission Decision. After the hearing, a majority 
of the Commission members hearing the appeal or the 
panel may find that: 


a. __ there is not clear, cogent, and convincing evidence 
to support a denial of certification, and instruct 
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Commission staff to certify the applicant for media- 
tor certification or to certify or recertify the appli- 
cant for mediator training program certification; or 


b. there is clear, cogent, and convincing evidence 
that grounds exist to deny the application for 
mediator certification or mediator training pro- 
gram certification or mediator training program 
certification renewal. 


The Commission or panel shall set forth its findings 
of fact, conclusions of law, and decision to deny certi- 
fication or certification renewal in writing and serve its 
decision on the applicant within sixty days from the date 
the hearing is concluded. A copy of the decision shall be 
sent by Certified Mail, return receipt requested, and such 
service shall be deemed sufficient for purposes of these 
rules. A copy of the decision shall also be sent through 
the U.S. Postal Service by First-Class Mail. 


Appeals. The Superior Court, Wake County, shall have 
jurisdiction over appeals of Commission or panel deci- 
sions denying an application for certification of a media- 
tor or mediator training program or mediator training 
program renewal. The decision denying certification or 
renewal of mediator training program certification under 
this rule shall be reviewable upon appeal if the entire 
record, as submitted, is reviewed to determine whether 
the decision is supported by substantial evidence. A 
notice of appeal shall be filed in the Superior Court, Wake 
County, no later than thirty days from the date of the 
actual delivery to the applicant of the decision denying 
certification or mediator training program certification 
renewal, or within thirty days from the last attempted 
delivery by the U.S. Postal Service. 


New Application Following Denial of Initial 
Application for Certification or Mediator Training 
Program Certification Renewal. An applicant whose 
application for mediator or mediator training program 
certification has been denied, or a mediator training 
program whose application for certification renewal has 
been denied, may reapply for certification under this rule. 


Except as otherwise provided by the Mediator 
Certification and Training Committee, Commission, or a 
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panel of the Commission, no new application for media- 
tor certification following a denial may be tendered within 
two years of the date of the denial of the application for 
mediator certification. A new application for mediator 
training program certification may be tendered at any 
time the applicant believes that the program has met the 
qualifications for mediator training program certification. 


a. 


A new application following a denial shall be made 
in writing, verified by the applicant, and filed with 
the Commission’s office. 


The new application following a denial shall contain: 
1. the name and address of the applicant; 


2. aconcise statement of the reasons upon which 
the denial was based; 


3. aconcise statement of facts alleged to meet 
respondent’s burden of proof as set forth in 
subsection (e)(13)(g) of this rule; and 


4. a statement consenting to a criminal back- 
ground check, signed by the applicant or peti- 
tioner; or, if the applicant or petitioner is a 
mediator training program, by the trainers or 
instructors affiliated with the program. 


The new application for certification may also con- 
tain a request for a hearing on the matter to consider 
any additional evidence that the applicant wishes to 
submit. An application from a mediator training 
program for certification or certification renewal 
may contain a request for a hearing on the matter 
to consider any additional evidence regarding the 
effectiveness of the program and/or the qualifica- 
tions of its personnel. 


Commission staff shall refer the new application 
to the Commission for review. In the discretion of 
the Commission’s chair, the chair or designee may 
(i) appoint a five-member panel of Commission 
members to review the matter, or (ii) put the matter 
before the Commission for review. The panel shall 
not include any members of the Commission who 
were involved in a prior determination involving the 
applicant or petitioner. Members of the Commission 
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shall recuse themselves from reviewing any matter 
if they cannot act impartially. Any challenges ques- 
tioning the neutrality of a member reviewing the 
matter shall be decided by the Commission’s chair 
or designee. No matter shall be heard and decided 
by less than three Commission members. 


If the applicant does not request a hearing under sub- 
section (e)(13)(c) of this rule, then the Commission 
or panel shall review the application and shall 
decide whether to grant or deny the new applica- 
tion for mediator certification or mediator training 
program certification or certification renewal after 
denial within ninety days from the filing of the new 
application. That decision shall be final. 


If the applicant requests a hearing, then it shall 
be held within 180 days from the filing of the new 
application, unless the time limit is waived by the 
applicant in writing. The Commission shall con- 
duct the hearing consistent with subsection (e)(2) 
of this rule. In the discretion of the chair of the 
Commission, the hearing shall be conducted before 
the Commission or a panel appointed by the chair. 
At the hearing, the applicant may: 


1. appear personally and be heard; 
be represented by counsel, 
call and examine witnesses; 


offer exhibits; and 
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cross-examine witnesses. 


At the hearing, the Commission may call witnesses, 
offer exhibits, and examine the applicant and 
witnesses. 


The burden of proof shall be upon the applicant to 
establish by clear, cogent, and convincing evidence 
that: 


1. the applicant has satisfied the qualifications 
that led to the denial; 


2. the applicant has completed any paperwork 
required for certification, including, but not 
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limited to, the completion of an approved 
application form and execution of a release 
to conduct a background check, and paid any 
required certification fees; and 


3. the applicant, if a mediator training program, 
has corrected any deficiencies as required 
by enabling legislation, program rules, or 
Commission policies, and has addressed and 
resolved any issues related to the qualifica- 
tions of any persons affiliated with the pro- 
gram unrelated to moral character, conduct, 
or fitness to practice. 


If the applicant has established that the conditions 
set forth in subsection (e)(13)(g) of this rule have 
been met by clear, cogent, and convincing evidence, 
and is entitled to have the application approved, 
then the Commission shall certify the applicant. 


The Commission or panel shall set forth its deci- 
sion to certify the applicant or to deny certification 
in writing, making findings of fact and conclusions 
of law. The decision shall be sent by Certified Mail, 
return receipt requested, within sixty days from the 
date of the hearing. Such service shall be deemed 
sufficient for purposes of these rules. A copy of the 
decision shall also be sent through the U.S. Postal 
Service by First-Class Mail. 


The Superior Court, Wake County, shall have juris- 
diction over appeals of Commission decisions to 
deny certification or certification renewal under 
subsection (e)(13) of this rule. A decision denying 
certification or certification renewal under this sec- 
tion shall be reviewable upon appeal, and the entire 
record, as submitted, shall be reviewed to determine 
whether the decision is supported by substantial evi- 
dence. Notice of appeal shall be filed in the Superior 
Court, Wake County, no later than thirty days from 
the date of the actual delivery of the decision to the 
applicant, or thirty days from the date of the last 
attempted delivery by the U.S. Postal Service. A 
copy of the decision shall also be sent to applicant 
through the U.S. Postal Service by First-Class Mail. 
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ES Bo * 
These amendments to the Rules of the Dispute Resolution 
Commission become effective on 1 October 2021. 


This order shall be published in the North Carolina Reports and 
posted on the rules web page of the Supreme Court of North Carolina. 


Ordered by the Court in Conference, this the 25th day of August 2021. 


62 Colby 


For the Court 


WITNESS my hand and the seal of the Supreme Court of North 
Carolina, this the 27th day of August 2021. 


Ama Tandetbdl- 


AMY L. FUNDERBURK 
Clerk of the Supreme Court 
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ORDER AMENDING THE RULES FOR SETTLEMENT 
PROCEDURES IN DISTRICT COURT FAMILY FINANCIAL 


CASES 


Pursuant to subsection 7A-38.4A(k) and subsection 7A-38.4A(0) of 
the General Statutes of North Carolina, the Court hereby amends the 
Rules for Settlement Procedures in District Court Family Financial 
Cases. This order affects Rules 4, 8, and 9. 
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Rule 4. Duties of Parties, Attorneys, and Other Participants in 
Mediated Settlement Conferences 
(a) Attendance. 


d) 


(2) 


(3) 


Persons Required to Attend. The following persons 
shall attend a mediated settlement conference: 


a. The parties. 


b. Atleast one counsel of record for each party whose 
counsel has appeared in the case. 


Attendance Required Through the Use of Remote 
Technology. Any party or person required to attend a 
mediated settlement conference shall attend the con- 
ference using remote technology; for example, by tele- 
phone, videoconference, or other electronic means. 
The conference shall conclude when an agreement is 
reduced to writing and signed, as provided in subsec- 
tion €6)(c) of this rule, or when an impasse is declared. 
Notwithstanding this remote attendance requirement, 
the conference may be conducted in person if: 


a. the mediator and all parties and persons required to 
attend the conference agree to conduct the confer- 
ence in person and to comply with all federal, state, 
and local safety guidelines that have been issued; or 


b. _ the court, upon motion of a party and notice to the 
mediator and to all parties and persons required to 
attend the conference, so orders. 


Excusing the Attendance Requirement. Any party or 
person may be excused from the requirement to attend a 
mediated settlement conference with the consent of all 
parties and persons required to attend the conference 
and the mediator. 
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(b) Scheduling. Participants required to attend the mediated set- 
tlement conference shall promptly notify the mediator, after selection 
or appointment, of any significant problems that they may have with the 
dates for mediated settlement conference sessions before the comple- 
tion deadline, and shall inform the mediator of any problems that arise 
before an anticipated conference session is scheduled by the mediator. 
If a scheduling conflict in another court proceeding arises after a confer- 
ence session has been scheduled by the mediator, then participants shall 
promptly attempt to resolve the conflict under Rule 3.1 of the General 
Rules of Practice for the Superior and District Courts, or, if applicable, 
the Guidelines for Resolving Scheduling Conflicts adopted by the State- 
Federal Judicial Council of North Carolina on 20 June 1985. 


(c) Finalizing Agreement. 


(1) If an agreement is reached at the mediated settlement 
conference, then the parties shall reduce the essential 
terms of the agreement to writing. 


a. If the parties conclude the mediated settlement con- 
ference with a written document containing all of 
the terms of their agreement for property distribu- 
tion and do not intend to submit their agreement 
to the court for approval, then the agreement shall 
be signed by all parties and formally acknowledged 
as required by N.C.G.S. § 50-20(d). If the parties 
conclude the conference with a written document 
containing all of the terms of their agreement and 
intend to submit their agreement to the court for 
approval, then the agreement shall be signed by all 
parties, but need not be formally acknowledged. In 
all cases, the mediator shall report a settlement to 
the court and include in the report the name of the 
person responsible for filing closing documents with 
the court. 


b. If the parties reach an agreement at the mediated 
settlement conference regarding property distribu- 
tion and do not intend to submit their agreement to 
the court for approval, but are unable to complete 
a final document reflecting their settlement or have 
it signed and acknowledged as required by N.C.G.S. 
§ 50-20(d), then the parties shall produce a written 
summary of their understanding and use it to guide 
them in writing any agreements as may be required 
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to give legal effect to their understanding. If the par- 
ties intend to submit their agreement to the court 
for approval, then the agreement must be in writing 
and signed by the parties, but need not be formally 
acknowledged. The mediator shall facilitate the 
production of the summary and shall either: 


1. report to the court that the matter has been 
settled and include in the report the name of 
the person responsible for filing closing docu- 
ments with the court; or 


2. declare, in the mediator’s discretion, a recess 
of the mediated settlement conference. 


If a recess is declared, then the mediator 
may schedule another session of the confer- 
ence if the mediator determines that it would 
assist the parties in finalizing a settlement. 


(2) In all cases where an agreement is reached after being 
ordered to mediation, whether prior to, or during, the 
mediation, or during a recess, the parties shall file a 
consent judgment or voluntary dismissal with the court 
within thirty days of the agreement or before the expira- 
tion of the mediation deadline, whichever is later. The 
mediator shall report to the court that the matter has 
been settled and who reported the settlement. 


(3) An agreement regarding the distribution of property, 
reached at a proceeding conducted under this section or 
during a recess of the mediated settlement conference, 
which has not been approved by a court, shall not be 
enforceable unless it has been reduced to writing, signed 
by the parties, and acknowledged as required under 
N.C.G.S. § 50-20(d). 


(d) Payment of the Mediator’s Fee. The parties shall pay the 
mediator’s fee as provided by Rule 7. 


(e) No Recording. There shall be no stenographic, audio, or video 
recording of the mediation process by any participant. This prohibi- 
tion includes recording either surreptitiously or with the agreement of 
the parties. 
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Comment 


Comment to Rule 4(c). Consistent 
with N.C.G.S. § 7A-38.4A(j), no settle- 
ment shall be enforceable unless it has 
been reduced to writing and signed 
by the parties. When a settlement is 
reached during a mediated settlement 
conference, the mediator shall ensure 
that the terms of the agreement are 
reduced to writing and signed by the 
parties and their attorneys before end- 
ing the conference. 


Cases in which an agreement on all 
issues has been reached should be dis- 
posed of as expeditiously as possible. 


This assures that the mediator and the 
parties move the case toward disposi- 
tion while honoring the private nature 
of the mediation process and the medi- 
ator’s duty of confidentiality. If the 
parties wish to keep the terms of the 
settlement confidential, then they may 
timely file closing documents with the 
court, as long as those documents do 
not contain confidential terms (e.g., a 
voluntary dismissal or consent judg- 
ment resolving all claims). Mediators 
will not be required by local rules to 
submit agreements to the court. 


Rule 8. Mediator Certification and Decertification 

(a) The Commission may receive and approve applications for cer- 
tification of persons to be appointed as mediators for family financial 
matters in district court. In order to be certified, an applicant must sat- 
isfy the requirements of this subsection. 


(1) The applicant for certification must have a basic under- 
standing of North Carolina family law. Applicants should 
be able to demonstrate that they have completed at least 
twelve hours of basic family law education by: 


a. attending workshops or programs on topics such as 


separation and divorce, alimony and postseparation 
support, equitable distribution, child custody and 
support, and domestic violence; 


completing an independent study on these topics, 
such as viewing or listening to video or audio pro- 
grams on family law topics; or 


having equivalent North Carolina family law experi- 
ence, including work experience that satisfies one of 
the categories set forth in the Commission’s policy 
on interpreting Rule 8(a)(1) (e.g., the applicant is an 
experienced family law judge or board certified fam- 
ily law attorney). 
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(2) The applicant for certification must: 


a. 


have an Advanced Practitioner Designation from the 
Association for Conflict Resolution (ACR) and have 
earned an undergraduate degree from an accredited 
four-year college or university; or 


have completed either (i) forty hours of Commission- 
certified family and divorce mediation training; or 
(ii) forty hours of Commission-certified trial court 
mediation training and sixteen hours of Commission- 
certified supplemental family and divorce mediation 
training; and be 


1, 


a member in good standing of the North 
Carolina State Bar or a member similarly 
in good standing of the bar of another state 
and eligible to apply for admission to the 
North Carolina State Bar under Chapter 1, 
Subchapter C, of the North Carolina State 
Bar Rules and the Rules Governing the Board 
of Law Examiners and the Training of Law 
Students, 27 N.C. Admin. Code 1C.0105, with 
at least five years of experience after the date 
of licensure as a judge, practicing attorney, 
law professor, or mediator, or must possess 
equivalent experience; 


a licensed psychiatrist under N.C.G.S. § 90-9.1, 
with at least five years of experience in the 
field after the date of licensure; 


a_ licensed psychologist under N.C.G.S. 
§§ 90-270.1 to -270.22, with at least five years 
of experience in the field after the date of 
licensure; 


a licensed marriage and family therapist under 
N.C.G.S. §§ 90-270.45 to -270.63, with at least 
five years of experience in the field after the 
date of licensure; 


alicensed clinical social worker under N.C.G.S. 
§ 90B-7, with at least five years of experience 
in the field after the date of licensure; 


a licensed professional counselor under 
N.C.G.S. §§ 90-329 to -345, with at least five 
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years of experience in the field after the date 
of licensure; or 


an accountant certified in North Carolina, with 
at least five years of experience in the field 
after the date of certification. 


c. Any person who has not been certified as a media- 
tor pursuant to these rules may be certified without 
compliance with subsection (a)(2)(b) and subsec- 
tion (a)(5) of this rule if 


1. 


the applicant for certification is a member 
in good standing of the North Carolina State 
Bar or a member similarly in good standing of 
the bar of another state and eligible to apply 
for admission to the North Carolina State 
Bar under Chapter 1, Subchapter C, of the 
North Carolina State Bar Rules and the Rules 
Governing the Board of Law Examiners and 
the Training of Law Students, 27 N.C. Admin. 
Code 1C.0105, with at least five years of expe- 
rience after the date of licensure as a judge, 
practicing attorney, law professor, or mediator, 
or must possess equivalent experience; and 
meets the following additional requirements: 


i. the applicant applies for certification 
within one year from 10 June 2020; 


ii. the applicant has, by selection of the par- 
ties, mediated at least ten family financial 
settlement cases in the North Carolina 
District Court within the last five years, 
as shown by proof satisfactory to the 
Commission staff; and 


iii. the applicant has taken a sixteen-hour 
supplemental family and divorce media- 
tion training program approved by the 
Commission wherein the statutes, pro- 
gram rules, advisory opinions, and ethics, 
including the Standards of Professional 
Conduct for Mediators, are discussed; 


or 
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(3) 


(4) 


(6) 


2. the applicant for certification is a nonattorney 
who meets one of the required licensures set 
forth in subsection (a)(2)(b)(2) through sub- 
section (a)(2)(b)(7) of this rule, and meets the 
following additional requirements: 


i. the applicant applies for certification 
within one year from 10 June 2020; 


ii. the applicant has, by selection of the 
parties, mediated at least fifteen family 
financial settlement cases in the North 
Carolina District Court within the last 
five years, as shown by proof satisfactory 
to the Commission staff; and 


iii. the applicant has taken a forty-hour 
family and divorce mediation train- 
ing course and the six-hour training on 
North Carolina legal terminology, court 
structure, and civil procedure course 
approved by the Commission. 


If the applicant is not licensed to practice law in one of 
the United States, then the applicant must have com- 
pleted six hours of training on North Carolina legal ter- 
minology, court structure, and civil procedure, provided 
by a Commission-certified trainer. An attorney licensed 
to practice law in a state other than North Carolina 
shall satisfy this requirement by completing a self-study 
course, as directed by Commission staff. 


If the applicant is not licensed to practice law in North 
Carolina, then the applicant must provide three letters of 
reference to the Commission about the applicant’s good 
character, including at least one letter from a person with 
knowledge of the applicant’s professional practice and 
experience qualifying the applicant under subsection (a) 
of this rule. 


The applicant must have observed, as a neutral observer 
and with the permission of the parties, two mediations 
involving a custody or family financial issue conducted 
by a mediator who (i) is certified under these rules, (ii) 
has an Advanced Practitioner Designation from the ACR, 
or (iii) is a mediator certified by the NCAOC for custody 
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(6) 


2) 


matters. Mediations eligible for observation shall also 
include mediations conducted in matters prior to litiga- 
tion of family financial disputes that are mediated by 
agreement of the parties and incorporate these rules. 


If the applicant is not an attorney licensed to prac- 
tice law in one of the United States, then the applicant 
must observe three additional mediations involving civil 
or family-related disputes, or disputes prior to litigation 
that are conducted by a Commission-certified mediator 
and are conducted pursuant to a court order or an agree- 
ment of the parties incorporating the mediation rules of a 
North Carolina state or federal court. 


All mediations shall be observed from their begin- 
ning until settlement, or until the point that an impasse has 
been declared, and shall be reported by the applicant ona 
Certificate of Observation - Family Financial Settlement 
Conference Program, Form AOC-DRC-08. All observers 
shall conform their conduct to the Commission’s policy 
on Guidelines for Observer Conduct. 


The applicant must demonstrate familiarity with the 
statutes, rules, standards of practice, and standards of 
conduct governing mediated settlement conferences 
conducted in North Carolina. 


The applicant must be of good moral character and 
adhere to the Standards of Professional Conduct for 
Mediators when acting under these rules. On his or her 
application(s) for certification or application(s) for certi- 
fication renewal, an applicant shall disclose any: 


pending criminal charges; 

criminal convictions; 

restraining orders issued against him or her; 
failures to appear; 


pending—er—-closed grievances or complaints filed 
with a professional licensing, certifying, or regula- 
tory body, whether in North Carolina, another state, 
or another country; 


oR 


f. disciplinary action taken against him or her by a 
professional licensing, certifying, or regulatory 
body, whether in North Carolina, another state, or 
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another country, including, but not limited to, dis- 
barment, revocation, decertification, or suspension 
of any professional license or certification, includ- 
ing the suspension or revocation of any license, cer- 
tification, registration, or qualification to serve as a 
mediator in another state or country, even if stayed; 


g. judicial sanctions imposed against him or her in any 
jurisdiction;-er 

h. civil judgments, tax liens, or bankruptcy filings that 
occurred within the ten years preceding the date 
that the initial or renewal application was filed with 
the Commissionz_or 


i. pending grievances or complaints filed with a pro- 
fessional licensing, certifying, or regulatory body, 
whether in North Carolina, another state, or another 


country. 


the-matter- 

If a matter listed in subsections (a)(7)(a) through 
(a)(7)(h) of this rule arises after a mediator submits his 
or her initial or renewal application for certification, then 
the mediator shall report the matter to the Commission 
no later than thirty days after receiving notice of 
the matter. 


If a pending grievance or complaint described in 
subsection (a)(7)(i) of this rule is filed after a mediator 
submits his or her initial or renewal application for cer- 
tification, then the mediator shall report the matter to 
the Commission no later than thirty days after receiving 
notice of the matter or, if a response to the grievance or 
complaint is permitted by the professional licensing, cer- 
tifying, or regulatory body, no later than thirty days after 
the due date for the response. 


As referenced in this subsection, criminal charges 
or convictions (excluding infractions) shall include felo- 
nies, misdemeanors, or misdemeanor traffic violations 
(including driving while impaired) under the law of North 


810 RULES FOR SETTLEMENT PROCEDURES 
IN DISTRICT COURT FAMILY FINANCIAL CASES 


Carolina or another state, or under the law of a federal, 
military, or foreign jurisdiction, regardless of whether 
adjudication was withheld (prayer for judgment contin- 
ued) or the imposition of a sentence was suspended. 


(8) The applicant must submit proof of the qualifications set 
out in this rule on a form provided by the Commission. 


(9) The applicant must pay all administrative fees estab- 
lished by the NCAOC upon the recommendation of the 
Commission. 


(10) The applicant must agree to accept the fee ordered by the 
court under Rule 7 as payment in full of a party’s share of 
the mediator’s fee. 


(11) The applicant must comply with the requirements of the 
Commission for completing and reporting continuing 
mediator education or training. 


(12) The applicant must agree, once certified, to make reason- 
able efforts to assist applicants for mediator certification 
in completing their observation requirements. 


(b) No mediator who held a professional license and relied upon 
that license to qualify for certification under subsection (a)(2)(b) of this 
rule shall be decertified or denied recertification because the mediator’s 
license lapses, is relinquished, or becomes inactive; provided, however, 
that this subsection shall not apply to a mediator whose professional 
license is revoked, suspended, lapsed, or relinquished, or whose pro- 
fessional license becomes inactive due to disciplinary action, or the 
threat of disciplinary action, from the mediator’s licensing authority. 
Any mediator whose professional license is revoked, suspended, lapsed, 
relinquished, or whose professional license becomes inactive shall 
report the matter to the Commission. 


(c) Amediator’s certification may be revoked or not renewed at any 
time if it is shown to the satisfaction of the Commission that a mediator 
no longer meets the qualifications set out in this rule or has not faithfully 
observed these rules or those of any judicial district in which he or she 
has served as a mediator. Any person who is or has been disqualified by 
a professional licensing authority of any state for misconduct shall be 
ineligible for certification under this rule. No application for certifica- 
tion renewal shall be denied on the ground that the mediator’s training 
and experience does not satisfy a training and experience requirement 
promulgated after the date of the mediator’s original certification. 
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Comment 


Comment to Rule 8(a)(3). demonstrate sufficient familiarity 
Commission staff has discretion with North Carolina legal terminology, 
to waive the requirements set out court structure, and civil procedure. 
in Rule 8(a)(8) if an applicant can 


* Bo % 


Rule 9. Certification of Mediation Training Programs 

(a) Certified training programs for mediators who are seeking 
certification under Rule 8(a)(2)(b) shall consist of a minimum of forty 
hours of instruction. The curriculum of such programs shall include the 
following topics: 


(1) Conflict resolution and mediation theory. 


(2) Mediation process and techniques, including the process 
and techniques of mediating family and divorce matters 
in district court. 


(3) Communication and information gathering. 


(4) Standards of conduct for mediators, including, but not lim- 
ited to, the Standards of Professional Conduct for Mediators. 


(5) Statutes, rules, and practices governing mediated settlement 
conferences for family financial matters in district court. 


(6) Demonstrations of mediated settlement conferences, 
both with and without attorney involvement. 


(7) Simulations of mediated settlement conferences, involv- 
ing student participation as the mediator, attorneys, and 
disputants, which shall be supervised, observed, and 
evaluated by program faculty. 


(8) An overview of North Carolina law as it applies to child 
custody and visitation, equitable distribution, alimony, 
child support, and postseparation support. 


(9) An overview of family dynamics, the effect of divorce on 
children and adults, and child development. 


(10) Protocols for screening cases for issues involving domes- 
tic violence and substance abuse. 


(11) Satisfactory completion of an exam by all students test- 
ing their familiarity with the statutes, rules, and practices 
governing settlement procedures for family financial 
matters in district court. 
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(12) Technology and how to effectively utilize technology dur- 
ing a mediation. 


(b) Certified training programs for mediators certified under Rule 
8(a) shall consist of a minimum of sixteen hours of instruction and the 
curriculum shall include the topics listed in subsection (a) of this rule. 
There shall be at least two simulations as required by subsection (a)(7) 
of this rule. 


(c) Atraining program must be certified by the Commission before 
a mediator’s attendance at the program may be used to satisfy the train- 
ing requirement under Rule 8(a). Certification does not need to be given 
in advance of attendance. Training programs attended prior to the 
promulgation of these rules, attended in other states, or approved by the 
ACR may be approved by the Commission if they are in substantial com- 
pliance with the standards set forth in this rule. The Commission may 
require attendees of an ACR-approved program to demonstrate compli- 
ance with the requirements of subsections (a)(5) and (a)(8) of this rule. 


(d) To complete certification, a training program shall pay all 
administrative fees required by the NCAOC, in consultation with the 
Commission. 


* * BS 
These amendments to the Rules for Settlement Procedures in District 
Court Family Financial Cases become effective on 1 October 2021. 


This order shall be published in the North Carolina Reports and 
posted on the rules web page of the Supreme Court of North Carolina. 


Ordered by the Court in Conference, this the 25th day of August 2021. 


& Colyp 


For the Court 


WITNESS my hand and the seal of the Supreme Court of North 
Carolina, this the 27th day of August 2021. 


Ama Tandetbdl- 


AMY L. FUNDERBURK 
Clerk of the Supreme Court 
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ORDER AMENDING THE STANDARDS OF 
PROFESSIONAL CONDUCT FOR MEDIATORS 


Pursuant to subsection 7A-38.2(a) of the General Statutes of North 
Carolina, the Court hereby amends Standard 3 of the Standards of 
Professional Conduct for Mediators. 


+k % % 


Standard 3. Confidentiality 

A mediator shall, subject to exceptions set forth below, main- 
tain the confidentiality of all information obtained within the 
mediation process. 


(a) A mediator shall not disclose to any nonparticipant, directly or 
indirectly, any information communicated to the mediator by a partici- 
pant within the mediation process, whether the information is obtained 
before, during, or after the mediated settlement conference. A medi- 
ator’s filing of a copy of an agreement reached in mediation with the 
appropriate court, under a statute that mandates such filing, shall not be 
considered to be a violation of this subsection. 


(b) A mediator shall not disclose to any participant, directly or 
indirectly, any information communicated to the mediator in confidence 
by any other participant in the mediation process, whether the informa- 
tion is obtained before, during, or after the mediated settlement confer- 
ence, unless the other participant gives the mediator permission to do 
so. A mediator may encourage a participant to permit disclosure but, 
absent permission, the mediator shall not disclose the information. 


(c) A mediator shall not disclose to court officials or staff any 
information communicated to the mediator by a participant within the 
mediation process, whether before, during, or after the mediated settle- 
ment conference, including correspondence or communications regard- 
ing scheduling or attendance, except as required to complete a report of 
mediator form; provided, however, that when seeking to collect a fee for 
services, the mediator may share correspondence or communications 
from a participant relating to the fees of the mediator. Report of media- 
tor forms are available on the North Carolina Administrative Office of 
the Court’s website at https://www.nccourts. gov. 


(d) Notwithstanding the confidentiality provisions set forth in sub- 
sections (a), (b), and (c) of this standard, a mediator may report other- 
wise confidential conduct or statements made before, during, or after 
mediation in the following circumstances: 


814 


STANDARDS OF PROFESSIONAL CONDUCT 


Q) 
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FOR MEDIATORS 


If a mediator believes that communicating certain pro- 
cedural matters to court officials or staff will aid the 
mediation, then, with the consent of the parties to the 
mediation, the mediator may do so. In making a permit- 
ted disclosure, a mediator shall refrain from expressing 
his or her personal opinion about a participant or any 
aspect of the case to court officials or staff. 


If a statute requires or permits a mediator to testify, give 
an affidavit, or tender a copy of an agreement reached in 
mediation to the official designated by the statute, then 
the mediator may do so. 


If, under the Rules for Settlement Procedures in 
District Court Family Financial Cases or the Rules for 
Mediated Settlement Conferences and Other Settlement 
Procedures in Superior Court Civil Actions, a hearing 
is held on a motion for sanctions for failure to attend a 
mediated settlement conference, or for failure to pay the 
mediator’s fee, and the mediator who mediated the dis- 
pute testifies, either as the movant or under a subpoena, 
then the mediator shall limit his or her testimony to facts 
relevant to a decision about the sanction sought and shall 
not testify about statements made by a participant that 
are not relevant to that decision. 


If a mediator is subpoenaed and ordered to testify or pro- 
duce evidence in a criminal action or proceeding as pro- 
vided in N.C.G.S. § 7A-38.1(1), N.C.G.S. § 7A-38.4A(j), and 
N.C.G.S. § 7A-38.3B(g), then the mediator may do so. 


If public safety is at issue, then a mediator may disclose 
otherwise confidential information to participants, non- 
participants, law enforcement personnel, or other per- 
sons potentially affected by the harm, if: 


a. a party to, or a participant in, the mediation has 
communicated to the mediator a threat of serious 
bodily harm or death to any person, and the media- 
tor has reason to believe the party has the intent and 
ability to act on the threat; 


b. a party to, or a participant in, the mediation has 


communicated to the mediator a threat of significant 
damage to real or personal property, and the media- 
tor has reason to believe the party has the intent and 
ability to act on the threat; or 
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(6) 


2) 


(8) 
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c. a party or other participant’s conduct during the 
mediation results in direct bodily injury or death to 
a person. 


If a party to, or a participant in, a mediation has filed a 
complaint with either-the Commission, er—the North 
Carolina State Bar,_or another professional _licens- 
ing board established by the North Carolina General 
Assembly regarding a mediator’s professional conduct, 
moral character, or fitness to practice as a mediator, then 
the mediator may reveal otherwise confidential infor- 
mation for the purpose of defending himself or herself 
against the complaint. 


If a party to, or a participant in, a mediation has filed a 
lawsuit against a mediator for damages or other relief 
regarding the mediator’s professional conduct, moral 
character, or fitness to practice as a mediator, then the 
mediator may reveal otherwise confidential information 
for the purpose of defending himself or herself in the 
action. 


With the permission of all parties, a mediator may dis- 
close otherwise confidential information to an attorney 
who now represents a party in a case previously medi- 
ated by the mediator and in which no settlement was 
reached. The disclosure shall be intended to help the 
newly involved attorney understand any offers extended 
during the mediation process and any impediments to 
settlement. A mediator who discloses otherwise confi- 
dential information under this subsection shall take great 
care, especially if some time has passed, to ensure that 
their recall of the discussion is clear, that the information 
is presented in an unbiased manner, and that no confi- 
dential information is revealed. 


If a mediator is a lawyer licensed by the North Carolina 
State Bar and another lawyer makes statements or 
engages in conduct that is reportable under subsection 
(d)(4) of this standard, then the mediator shall report the 
statements or conduct to either the North Carolina State 
Bar or the court having jurisdiction over the matter, in 
accordance with Rule 8.3(e) of the North Carolina Rules 
of Professional Conduct. 
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(9) If a mediator concludes that, as a matter of safety, the 
mediated settlement conference should be held in a 
secure location, such as the courthouse, then the media- 
tor may seek the assistance of court officials or staff in 
securing a location, so long as the specific circumstances 
of the parties’ dispute are not identifiable. 


(10) If a mediator or mediator-observer witnesses concern- 
ing behavior of an attorney during a mediation, then that 
behavior may be reported to the North Carolina Lawyer 
Assistance Program for the purpose of providing assis- 
tance to the attorney for alcohol or substance abuse. 


In making a permitted disclosure under this standard, a mediator 
should make every effort to protect the confidentiality of noncomplain- 
ing parties or participants in the mediation, refrain from expressing his 
or her personal opinion about a participant, and avoid disclosing the 
identities of the participants or the specific circumstances of the parties’ 
dispute. 


(e) “Court officials or staff,” as used in this standard, includes 
court officials or staff of North Carolina state and federal courts, state 
and federal administrative agencies, and community mediation centers. 


(f) The duty of confidentiality as set forth in this standard encom- 
passes information received by the mediator and then disseminated to 
a nonmediator employee or nonmediator associate who is acting as an 
agent of the mediator. 


(1) A mediator who individually or together with other pro- 
fessionals employs and/or utilizes a nonmediator in the 
practice, firm, or organization shall make reasonable 
efforts to ensure that the practice, firm, or organization 
has provided reasonable assurance that the nonmedia- 
tor’s conduct is compatible with the professional obliga- 
tions of the mediator. 


a. A mediator having direct, or indirect, supervisory 
authority over the nonmediator shall make reason- 
able efforts to ensure that the nonmediator’s con- 
duct is compatible with the ethical obligations of 
the mediator. 


b. A mediator may share confidential files with the 
nonmediator provided the mediator properly super- 
vises the nonmediator to ensure the preservation of 
party confidences. 
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c. A mediator shall be responsible for the nonmedia- 
tor’s actions, or inactions, that would be a violation 
of these standards if: 


1. the mediator orders or, with the knowledge of 
the specific conduct, ratifies the conduct; or 


2. the mediator has managerial or direct super- 
visory authority over the nonmediator and 
knows of the conduct at a time when its conse- 
quences can be avoided or mitigated but fails 
to take reasonable remedial action to avoid the 
consequences. 


(2) A mediator who individually or together with other pro- 
fessionals employs and/or utilizes a nonmediator in the 
practice, firm, or organization shall make reasonable 
efforts to ensure that the nonmediator’s conduct is com- 
patible with the provisions set forth in subsections (c) 
and (d) of this standard. 


(g) Nothing in this standard prohibits the use of information 


obtained in a mediation for instructional purposes or for the purpose 
of evaluating or monitoring the performance of a mediator, mediation 
organization, or dispute resolution program, so long as the parties or the 
specific circumstances of the parties’ controversy are not identifiable. 


Comment 


Comment to Standard 3(f). 
Mediators may employ associates and/ 
or assistants in their practice, includ- 
ing secretaries, law student interns, 
and paraprofessionals. The associ- 
ates and assistants, whether employ- 
ees or independent contractors, act 
for the mediator in rendition of the 
mediator’s professional services. A 
mediator must give the associates 
and assistants appropriate instruction 


% 


and supervision concerning the ethical 
aspects of their employment, particu- 
larly regarding the obligation not to 
disclose information relating to amedi- 
ation case. The measures employed in 
supervising nonmediators should take 
account of the fact that nonmediators 
do not have mediation training and are 
not subject to professional discipline 
by the Commission. 


% 


This amendment to the Standards of Professional Conduct for 
Mediators becomes effective on 1 October 2021. 


This order shall be published in the North Carolina Reports and 
posted on the rules web page of the Supreme Court of North Carolina. 
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Ordered by the Court in Conference, this the 25th day of August 2021. 


Ox Colby 


For the Court 


WITNESS my hand and the seal of the Supreme Court of North 
Carolina, this the 27th day of August 2021. 


Ama Tandetbdl- 


AMY L. FUNDERBURK 
Clerk of the Supreme Court 
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APPEAL AND ERROR 


Review of unpreserved constitutional argument—lifetime satellite-based 
monitoring—no appeal filed—Rule 2—certiorari erroneously granted—After 
a trial court entered orders imposing lifetime satellite-based monitoring (SBM) upon 
defendant, and defendant neither objected at the SBM hearing nor filed a written 
notice of appeal of the SBM orders, the Court of Appeals’ decision vacating the 
orders was reversed because it was error to allow defendant’s petition for a writ of 
certiorari and to invoke Appellate Rule 2 to review defendant’s unpreserved chal- 
lenge to the orders. Defendant failed to demonstrate that a refusal to invoke Rule 2 
would result in manifest injustice, and his petition did not show any merit where the 
trial court appropriately ordered lifetime SBM because of his status as an aggravated 
offender. State v. Ricks, 737. 


Termination of parental rights hearing—testimony excluded—no offer of 
proof made—In a termination of parental rights matter in which respondent-father’s 
two-year-old son was placed with the child’s maternal grandfather, respondent failed 
to make an offer of proof, as required by Evidence Rule 103(a)(2), to preserve for 
appeal his argument that the trial court erred by excluding respondent’s testimony 
about the grandfather's allegedly inappropriate behaviors. Even if respondent had 
made an offer of proof, the trial court had wide discretion to consider which evi- 
dence, including hearsay, was relevant during disposition. Moreover, the same trial 
judge presided over the case since the beginning and previously heard concerns 
about the grandfather and determined they were without merit. In re M.Y.P., 667. 


CHILD ABUSE, DEPENDENCY, AND NEGLECT 


Permanent plan—ceasing reunification efforts—statutory requirements— 
sufficiency of findings—tThe trial court did not err by eliminating reunification 
from the permanent plan for three children where, although the court’s order did 
not use the precise language found in N.C.G.S. § 7B-906.1 and 7B-906.2, its findings— 
which detailed the parents’ lack of progress and minimal engagement with their case 
plans—addressed the substance of those statutes and supported its determination 
that the return of the children to their parents would be contrary to the children’s 
health, safety, and general welfare and that there were no realistic prospects for 
reunification. With regard to the father, additional findings contained in the orders 
terminating the parents’ rights to their children cured any deficiency in the perma- 
nency planning order. In re A.P.W., 405. 


CONSPIRACY 


Jury instructions—conspirators—plain error analysis—no prejudice shown 
—In atrial for conspiracy to commit first-degree murder, where the trial court erred 
by instructing the jury that defendant could be found guilty if he conspired with 
“at least one other person” without naming the only co-conspirator listed in the 
conspiracy indictment, there was no plain error because there was no reasonable 
probability the jury would have reached a different result absent the error given the 
overwhelming evidence of defendant’s guilt. The decision of the Court of Appeals 
reaching the opposite conclusion, without a prejudice analysis being conducted, was 
reversed. State v. Chavez, 265. 
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Brady violation—materiality—additional prior convictions of prosecution 
witness—Defendant was not entitled to post-conviction relief (after being con- 
victed and sentenced to death for first-degree murder) on his claim that the State 
committed a Brady violation by failing to turn over a complete criminal record of 
a prosecution witness prior to trial, because the omitted prior convictions were not 
material. The jury was already informed of the witness’s prior convictions for more 
serious crimes, and, for the murder being prosecuted, that the witness had initially 
provided false statements to law enforcement and had been charged as an accessory 
after the fact. State v. Allen, 286. 


Courtroom restraints—issue raised in MAR—record insufficient—eviden- 
tiary hearing required—On defendant’s post-conviction claim that his constitu- 
tional rights were violated when he was shackled during his trial for first-degree 
murder (for which he was convicted and sentenced to death), the trial court erred 
by summarily dismissing the issue as procedurally barred. Since the record was 
devoid of information establishing that defendant was actually restrained in the 
courtroom, that the shackles were visible to the jury, and that defense counsel 
was aware that the restraints were visible to the jury, an evidentiary hearing was 
required to develop the necessary factual foundation before the claim could be 
resolved. State v. Allen, 286. 


Effective assistance of counsel—murder trial—sentencing phase—The trial 
court properly dismissed defendant’s post-conviction ineffective assistance of coun- 
sel claims pertaining to the sentencing phase of his first-degree murder trial where, 
after the trial court conducted an evidentiary hearing, its findings were supported by 
evidence and in turn supported its conclusion that defense counsel’s performance 
was not deficient and, even if it was, defendant could not demonstrate he suffered 
prejudice. State v. Allen, 286. 


Effective assistance of counsel—summary dismissal of claims—factual dis- 
putes—evidentiary hearing required—Where defendant’s post-conviction claims 
that he received ineffective assistance of counsel in his trial for first-degree murder, 
for which defendant was convicted and sentenced to death, raised factual disputes, 
the trial court erred by summarily dismissing those claims because defendant pre- 
sented facts that, if true, would entitle him to relief. Defendant presented evidence 
that his counsel’s decision not to investigate the crime scene evidence, from which 
different interpretations could be drawn, was not a reasonable strategic choice, 
and that he was prejudiced by being deprived of the opportunity to rebut the main 
witness’s account of how the victim was killed. The matter was remanded for an 
evidentiary hearing with instructions for the trial court, if it concluded counsel’s 
performance was deficient, to consider how any deficiencies prejudiced defendant 
when considered both individually and cumulatively. State v. Allen, 286. 


False and misleading testimony—State’s witness—MAR claim—Defendant 
was not entitled to post-conviction relief (after being convicted and sentenced to 
death for first-degree murder) on his claim that the State violated his constitutional 
rights by knowingly presenting false testimony through the main prosecution wit- 
ness, because even assuming the claim was not procedurally barred for having been 
raised on direct appeal, there was nothing in the record to show the State knew the 
witness’s testimony was false. State v. Allen, 286. 


North Carolina—general warrants—orders imposing satellite-based moni- 
toring—Orders entered pursuant to the statutory satellite-based monitoring (SBM) 
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program do not constitute general warrants, which are prohibited by Art. I, sec. 20 of 
the North Carolina constitution, and therefore do not violate the state constitution 
on that basis. State v. Hilton, 692. 


Right to silence—notice of intent to raise affirmative defense—preemptive 
impeachment by State—unconstitutional—Defendant’s pretrial notice of intent 
to raise the affirmative defense of duress, given in a methamphetamine trafficking 
prosecution to comply with N.C.G.S. § 15A-905(c)(1), did not cause the forfeiture of 
her Fifth Amendment right to silence, and the State should not have been permitted 
to preemptively impeach her—by asking a police detective whether defendant made 
any statements about another man who had just been arrested when she handed 
over the drugs—during its case-in-chief when she had not testified at that point in 
the trial. State v. Shuler, 337. 


CONTRACTS 


Breach—conflicts in evidence—additional findings of fact required—remand 
appropriate—In an action for breach of contract (involving a tree company that 
had been contracted to mulch trees up to six to eight inches in diameter), the Court 
of Appeals appropriately remanded the matter to the trial court for additional find- 
ings of fact where the lower court’s findings, upon which rested its conclusion that 
there was no breach of contract, did not resolve conflicts in the evidence regard- 
ing which of two methods the tree company used to measure the size of the trees. 
Carolina Mulching Co. v. Raleigh-Wilmington Invs. II, LLC, 100. 


CRIMINAL LAW 


Post-conviction relief—access to medical records—limited evidentiary hear- 
ing—dismissal of claim—The trial court properly dismissed defendant’s post- 
conviction claim seeking relief (after being convicted of first-degree murder) for his 
counsel being denied access to certain prior treatment records of the main prosecu- 
tion witness. The trial court’s conclusion, made after a limited evidentiary hearing, 
that defendant could not demonstrate prejudice—because the records did not indi- 
cate the witness had a relevant mental health condition and they did not include 
evidence of substance abuse not already disclosed by the witness at trial—was 
supported by its findings of fact, which were in turn supported by evidence. State 
v. Allen, 286. 


Post-conviction relief—short-form indictment—first-degree murder—issue 
procedurally barred—Defendant’s post-conviction claim that a short-form indict- 
ment was insufficient to confer jurisdiction on the trial court for his first-degree mur- 
der trial was procedurally barred where he raised the issue on direct appeal. State 
v. Allen, 286. 


DAMAGES AND REMEDIES 


Punitive—sufficiency of pleading—willful or wanton conduct—In a wrongful 
death action filed against individual employees of a state university, the complaint 
contained sufficient allegations to put defendants on notice for punitive damages, 
based on willful and wanton conduct (N.C.G.S. § 1D-15(a)), where the allegations 
stated that defendants’ negligent acts or omissions in failing to properly drain a 
chiller and refill it with antifreeze, particularly given warning signs posted on the 
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chiller, could cause injury in the event the pipe froze and became pressurized, and 
that their conduct demonstrated a conscious disregard of the safety of others. Est. 
of Long v. Fowler, 138. 


IMMUNITY 


Sovereign—individual versus official capacity—dismissal improper—In a 
wrongful death action filed against individual employees of a state university, the 
trial court erred by dismissing the action after determining that the employees were 
entitled to sovereign immunity based on their status as state employees, since the 
employees were sued in their individual capacities, even if their alleged negligent 
acts were performed in the scope of their employment. Est. of Long v. Fowler, 138. 


JUDGES 


Impermissible expression of opinion—in presence of jury—prejudice anal- 
ysis—jury instructions and evidence—lIn a trial for assault on a female, even 
assuming that the trial court violated N.C.G.S. §§ 15A-1222 and 15A-1232 by improp- 
erly expressing its opinion during jury instructions that defendant assaulted the vic- 
tim, defendant could not show prejudice where the trial court’s instructions as a 
whole made clear that only the jury could make the factual determination of whether 
defendant assaulted the victim and where the State’s evidence satisfied the elements 
of the crime. State v. Austin, 272. 


Impermissible expression of opinion—in presence of jury—preserva- 
tion—standard of review—Defendant’s argument that the trial court improp- 
erly expressed an opinion on the evidence in violation of N.C.G.S. §§ 15A-1222 and 
15A-1232 while instructing the jury was preserved by operation of law due to the 
mandatory nature of the statutory prohibitions, and thus the alleged error was 
subject to review for prejudicial error pursuant to N.C.G.S. § 15A-1443(a). State 
v. Austin, 272. 


JURISDICTION 


Personal—minimum contacts—cell phone calls—no knowledge recipient in 
N.C.—Defendant lacked the requisite minimum contacts with the state of North 
Carolina to be subject to the exercise of personal jurisdiction in a domestic violence 
protection order (DVPO) proceeding where defendant, who had previously been in 
aromantic relationship with plaintiff outside of North Carolina, called plaintiff's cell 
phone many times on the evening that plaintiff had moved from South Carolina to 
North Carolina—when there was no evidence that defendant knew or had reason 
to know that plaintiff was in North Carolina. Because he did not know plaintiff was 
in North Carolina, defendant’s phone calls did not constitute purposeful availment 
of the benefits and protections of the laws of North Carolina. In addition, plaintiff's 
argument that the “status exception” doctrine allowed exercise of personal jurisdic- 
tion was rejected. Mucha v. Wagner, 167. 


MOTOR VEHICLES 


Insurance—underinsured motorist coverage—applicable limit—interpolicy 
stacking—A North Carolina resident injured in an out-of-state car accident as 
a passenger in a car owned and operated by a Tennessee resident and insured by a 
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Tennessee insurer, where that driver’s negligence caused the accident, was entitled to 
collect underinsured motor vehicle (UIM) coverage benefits from her North Carolina 
insurer. Based on North Carolina law allowing interpolicy stacking when calculating 
applicable policy limits (pursuant to N.C.G.S. § 20-279.21(b)(4)), the Tennessee pol- 
icy’s UIM coverage limit constituted an “applicable limit” and, because the stacked 
UIM coverage limits exceeded the sum of the applicable bodily injury coverage lim- 
its, the car owned by the Tennessee resident was an underinsured motor vehicle as 
defined in North Carolina. N.C. Farm Bureau Mut. Ins. Co. v. Lunsford, 181. 


NATIVE AMERICANS 


Indian Child Welfare Act—termination of parental rights order—failure to 
make proper inquiry—Where the trial court’s order terminating a mother’s paren- 
tal rights to her child did not address whether it made the required inquiry, pursuant 
to 25 C.FR. § 23.107(a), regarding whether the child was an Indian child as defined 
by the Indian Child Welfare Act, and the inquiry did not appear in the record, the 
matter was remanded for compliance with the Act. In re A.L., 396. 


Indian Child Welfare Act—tribal notice requirements—post-termination of 
parental rights documentation—noncompliance cured—Where the trial court 
terminated respondent-mother’s parental rights to her son without fully complying 
with the notice requirements of the Indian Child Welfare Act (ICWA), but the court 
held post-termination proceedings and made detailed findings of fact—regarding the 
social services agency's due diligence in confirming the child’s non-eligibility sta- 
tus with numerous Indian tribes and seeking assistance from the federal Bureau of 
Indian Affairs for a non-responsive tribe—before concluding that the minor child 
was not an Indian child under ICWA, the trial court cured its initial noncompliance. 
In re D.J., 565. 


NEGLIGENCE 


Sufficiency of pleading—proximate cause—burst pipes—In a wrongful death 
action filed against individual employees of a state university, the complaint ade- 
quately pled proximate cause through allegations that the employees knew or should 
have known, given warning signs posted outside a chiller, that their negligent acts in 
failing to properly drain the chiller and refill it with antifreeze could cause injury 
in the event the pipe froze and became pressurized. Therefore, the trial court improp- 
erly dismissed the action for failure to state a claim. Est. of Long v. Fowler, 138. 


PUBLIC RECORDS 


North Carolina Railroad Company—private company—State sole share- 
holder—not subject to Public Records Act—The North Carolina Railroad 
Company—a private company whose sole shareholder was the State of North 
Carolina and which was organized and operated for the benefit of the public— 
was not an agency or subdivision of the North Carolina government subject to the 
Public Records Act. Although, among other things, the State was the company’s sole 
shareholder, the State selected the company’s board members, and the State would 
receive the company’s assets in the event of the company’s dissolution, nonetheless 
the General Assembly indicated its intent in relevant legislation that the company 
should not be considered an entity of the State, and decisions of other State entities 
also supported this conclusion. Furthermore, the company consistently maintained 
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its separate corporate identity and made decisions independently, demonstrating 
that the State’s exercise of authority over the company was in its capacity as share- 
holder rather than as sovereign. S. Env’t Law Ctr. v. N.C. Railroad Co., 202. 


REFORMATION OF INSTRUMENTS 


Admissions—attempt to contradict by affidavit—summary judgment—In an 
action by plaintiff bank for reformation of a deed based on mutual mistake, defen- 
dant property owner could not use her affidavit to contradict her binding admissions 
and thereby create an issue of material fact as to the parties’ intent for the deed of 
trust to secure repayment of the promissory note executed during a refinance. Wells 
Fargo Bank, N.A. v. Stocks, 342. 


SATELLITE-BASED MONITORING 


Lifetime—reasonableness balancing test—aggravated offenders—The impo- 
sition of lifetime satellite-based monitoring (SBM) on defendant after the end of 
his post-release supervision was not an unconstitutional search in violation of the 
Fourth Amendment because defendant had been convicted of first-degree statutory 
rape and first-degree statutory sexual offense, making him an aggravated offender as 
defined by N.C.G.S. § 14-208.6(1a). Lifetime SBM as applied to aggravated offenders 
is reasonable in light of the State’s paramount interest in protecting the public (par- 
ticularly children), the SBM program’s efficacy as a deterrent for recidivism, and the 
minimal nature of the intrusion required by SBM monitoring given the diminished 
expectation of privacy by aggravated offenders. State v. Hilton, 692. 


SEARCH AND SEIZURE 


Traffic stop—Terry search for weapons in vehicle—totality of circum- 
stances—history of violent crime—A police officer who initiated a traffic stop 
of defendant for a fictitious license plate had reasonable suspicion to justify a Terry 
search for weapons in the areas of the vehicle that were under defendant’s immedi- 
ate control where the traffic stop occurred at night in a high-crime area, defendant 
appeared very nervous, defendant bladed his body when he accessed his center 
console to look for registration papers, and defendant’s criminal history indicated a 
trend in violent crime. Further, the traffic stop was not unconstitutionally prolonged 
where the officer stopped defendant’s vehicle, spoke with defendant, performed a 
routine records check that showed defendant’s violent criminal history, and then 
performed the Terry search of the vehicle for weapons. State v. Johnson, 236. 


STATUTES OF LIMITATION AND REPOSE 


Three years—N.C.G.S. § 1-52(9)—mutual mistake—deed reformation—In an 
action for reformation of a deed of trust brought by a bank, the cause of action 
accrued when the bank should have discovered the drafting error (listing the wrong 
family member as the borrower), and its first opportunity to do so was after the bor- 
rower defaulted, even though the document was drafted with the error years earlier. 
Therefore, the three-year statute of limitations in N.C.G.S. § 1-52(9) applied because 
the action was to reform the instrument due to mutual mistake, and the bank’s action 
was timely filed within three years of the default and the bank’s subsequent investi- 
gation of the loan instruments to prepare for foreclosure. Wells Fargo Bank, N.A. 
v. Stocks, 342. 
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Ad valorem taxes—true value—appraisal methodology—functional and 
economic obsolescence—The Property Tax Commission properly accepted a 
county's valuation method to determine the true value of business personal prop- 
erty (used grocery store equipment) for purposes of an ad valorem tax assessment. 
The Commission’s factual determinations regarding whether the appraisal properly 
accounted for functional and economic obsolescence were supported by substantial 
evidence in the form of an appraiser’s testimony, and the Commission was justified 
in declining to adopt the business’s approach of relying on market sales to determine 
the extent of depreciation adjustments. In re Harris Teeter, LLC, 108. 


TERMINATION OF PARENTAL RIGHTS 


Adjudication evidence—sufficiency—adoption of allegations in petition— 
oral testimony—The trial court did not err, in determining whether grounds 
existed to terminate a mother’s parental rights, when it relied on a social worker's 
oral testimony that adopted the allegations in the termination petition. In so doing, 
the trial court did not improperly rely on the petition itself as the only adjudication 
evidence. In re Z.G.J., 500. 


Adjudication—findings of fact—sufficiency of evidence—The adjudicatory 
findings of fact in an order terminating respondent-mother’s parental rights to her 
two children (based on neglect and willful failure to make reasonable progress) were 
supported by clear, cogent, and convincing evidence regarding respondent’s failure 
to take advantage of multiple opportunities to engage in services for her substance 
abuse and mental health issues, her lack of progress in various treatment programs, 
and the effect of her behavior on her son’s mental health. In re M.S.E., 40. 


Appointment of guardian ad litem—parent failed to file answer to peti- 
tion—trial court’s discretion—Even assuming the issue was preserved for appel- 
late review, in a private termination of parental rights proceeding where the mother 
failed to file an answer to the termination petitions but later decided to contest the 
matter, the record gave no indication that the trial court acted under a misapprehen- 
sion of law or failed to exercise its discretion when it did not appoint a guardian ad 
litem for the children. In re M.J.M., 477. 


Best interests of the child—dispositional findings of fact—abuse of discre- 
tion analysis—The trial court did not abuse its discretion by determining that ter- 
mination of respondent-mother’s rights to her children was in their best interests 
where the court’s findings addressed the statutory factors in N.C.G.S. § 7B-1110(a) 
and were supported by competent evidence or reasonable inferences from that evi- 
dence, including findings that the bond between respondent and her daughter had 
lessened over time, and that respondent’s behavior played a part in her son’s mental 
health issues. The trial court was not required to make findings regarding every dis- 
positional alternative it considered, and its findings demonstrated a reasoned deci- 
sion. In re M.S.E., 40. 


Best interests of the child—dispositional findings—sufficiency of evidence— 
weighing of factors—tThe trial court did not abuse its discretion by determining 
that termination of respondent-mother’s parental rights, and not other dispositional 
alternatives, was in the best interests of respondent’s children where the court’s find- 
ings of fact—including the poor bond between respondent and her children and the 
negative impact of respondent’s visits on the children—were supported by compe- 
tent evidence and showed the court properly addressed and weighed the various 
dispositional factors contained in N.C.G.S. § 7B-1110(a). In re T.A.M., 64. 
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Best interests of the child—need for permanency—no misapprehension of 
the law—dispositional factors—The trial court did not abuse its discretion in con- 
cluding that terminating a mother’s parental rights was in her two-year-old child’s 
best interests, where the mother had previously executed a relinquishment of her 
rights conditioned upon her sister and brother-in-law adopting the child. Because 
the relinquishment statutes permitted the mother to revoke her relinquishment or 
challenge its validity, the court reasonably considered possible hindrances to the 
adoption process, and therefore did not act under a misapprehension of the law in 
finding termination necessary to ensure the child received a permanent plan of care. 
Furthermore, the court properly considered the child’s young age and high likeli- 
hood of adoption (dispositional factors under N.C.G.S. § 7B-1110(a)) given that two 
families were already willing to adopt him. In re M.R.J., 648. 


Best interests of the child—potential relative placement—dispositional find- 
ings —The trial court did not abuse its discretion by determining that termination 
of a father’s parental rights was in his daughter’s best interests where, one month 
before the termination hearing, the father requested that the department of social 
services consider his third cousin as a potential placement for the child. Although 
the court was not required to consider the availability of relative placement when 
making its best interests determination, the court’s dispositional findings—including 
that the proposed placement was not appropriate and that the daughter already had 
a strong bond with her foster parents—showed that the court adequately considered 
all critical circumstances regarding the daughter’s placement. In re E.S., 8. 


Best interests of the child—statutory factors—child’s consent to adoption— 
bond with mother—the trial court did not abuse its discretion by determining 
that termination of a mother’s parental rights was in her fifteen-year-old daughter's 
best interests. The trial court was not required to consider the daughter’s consent 
to adoption under N.C.G.S. § 48-3-601(1) (requiring minors over twelve years old to 
consent to adoption) when entering its disposition pursuant to N.C.G.S. § 7B-1110. 
Further, in considering the statutory factors under section 7B-1110(a), the trial court 
properly considered the bond between the mother and her daughter and was not 
required to make written findings about that factor because the evidence on the 
issue was uncontested. In re E.S., 8. 


Best interests of the children—statutory factors—children’s bond with par- 
ent—likelihood of adoption—The trial court did not abuse its discretion in con- 
cluding that termination of a father’s parental rights was in the best interests of his 
two children, where the court properly considered each dispositional factor under 
N.C.G.S. § 7B-1110(a). The court acknowledged the children’s strong bond with their 
father while finding the children had also bonded with their foster family, their fos- 
ter parents were willing to adopt both siblings, and the younger sibling’s behavioral 
issues (he suffered from adjustment disorder and post-traumatic stress disorder, 
which resulted in sleep deprivation, tantrums, hitting, and other problematic behav- 
iors) did not make adoption unlikely because the foster parents were willing to pro- 
vide him with the necessary therapy and medical treatment to address those issues. 
In re K.B., 601. 


Bifurcated hearing—adjudication phase—evidence of reasonable progress— 
necessary only up to adjudication—Where the trial court agreed to hold a bifur- 
cated termination of parental rights hearing and the adjudication and disposition 
hearings were held several months apart, the court was not required, for purposes 
of the ground of failure to make reasonable progress (N.C.G.S. § 7B-1111(a)(2)), to 


830 


HEADNOTE INDEX 


TERMINATION OF PARENTAL RIGHTS—Continued 


make findings regarding respondent-mother’s progress on her case plan in the sev- 
eral months between the two hearings. Since the court concluded the adjudication 
phase at the end of the first hearing date when it found that grounds for termination 
had been established, it was respondent’s obligation to move to reopen the adjudi- 
cation phase if she wanted to present additional adjudication evidence at the later 
hearing date before the court began the dispositional phase. In re B.J.H., 524. 


Competency of parent—guardian ad litem—Rule 17—abuse of discretion 
analysis—In a termination of parental rights matter, the trial court did not abuse 
its discretion by failing to sua sponte conduct a competency hearing to determine 
whether respondent-mother needed a Rule 17 guardian ad litem. Although respon- 
dent’s psychological evaluation recommended various types of assistance after stat- 
ing that respondent had borderline intellectual functioning, the evaluation also noted 
several positive attributes of respondent including her resourcefulness. Further, the 
trial court had ample opportunity to observe respondent at multiple hearings, includ- 
ing during respondent’s testimony, and respondent exhibited appropriate judgment 
prior to the hearings when she told the social services agency that she did not feel 
ready to take her children back and asked that they remain in their relative place- 
ment. In re M.S.E., 40. 


Dispositional stage—best interests of the child—evidentiary standard not 
stated—In a termination of parental rights matter in which the adjudicatory and 
dispositional stages were combined but the trial court did not delineate the different 
standards of proof for each stage, the entirety of the proceedings clearly showed 
that the trial court understood and applied the proper evidentiary standard before 
assessing whether termination of respondent-father’s parental rights was in the 
best interests of the child, where the court considered each dispositional factor in 
N.C.G.S. § 7B-1110. Even if the court improperly used the clear, cogent, and convinc- 
ing standard at disposition, use of that heightened standard for petitioner-agency to 
overcome caused no prejudice to respondent. In re M.Y.P., 667. 


Effective assistance of counsel—failure to advise—steps to establish pater- 
nity—findings not challenged—meritless—In an appeal from an order termi- 
nating respondent-father’s parental rights to his child in which respondent did not 
challenge the findings or conclusion regarding the ground of failure to establish pater- 
nity (N.C.G.S. § 7B-1111(a)(5)), the Supreme Court rejected respondent’s argument 
alleging that he received ineffective assistance of counsel due to his counsel’s failure 
to advise him on or assist him with establishing paternity. Respondent’s professed 
ignorance of his legal duty as a parent to establish paternity did not excuse his failure 
to fulfill that duty, and therefore respondent failed to demonstrate that there was a 
reasonable probability that, absent counsel's alleged failure to advise him regarding 
that duty, a different result would have been reached at the hearing. In re B.S., 1. 


Findings of fact—sufficiency—mere recitations of testimony—conflicting 
evidence—When reversing an order terminating a father’s parental rights to his son 
on grounds of neglect, dependency, and abandonment, the Supreme Court disre- 
garded multiple findings of fact in the order that either failed to resolve material 
conflicts in the evidence or constituted (or potentially constituted) mere recitations 
of testimony rather than proper factual determinations by the trial court, including 
findings regarding the father’s child support payments, the father’s relationship with 
and efforts to contact his son, and the maternal grandparents’ efforts to prevent the 
father from communicating with the child. In re D.T.H., 576. 
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Grounds for termination—abandonment—insufficiency of findings—unre- 
solved factual disputes—An order terminating a father’s parental rights to his son 
on grounds of abandonment (N.C.G.S. § 7B-1111(a)(7)) was reversed and remanded 
for entry of further findings, where the trial court failed to make findings addressing 
the father’s conduct during the determinative six-month period before the termina- 
tion petition was filed, and where the court’s findings did not resolve key factual dis- 
putes over the amount of contact the father had had with the child and whether such 
contact was limited because of the father’s willful relinquishment of his parental 
duties or because of the grandparents’ efforts to prevent him from communicating 
with his son. In re D.T.H., 576. 


Grounds for termination—dependency—required findings—alternative care 
arrangement—The trial court erred in terminating a father’s parental rights on 
grounds of dependency (N.C.G.S. § 7B-1111(a)(6)), where the court failed to enter 
any written findings addressing whether the father “lacked an alternative child care 
arrangement” for his son, and where the record did not contain any evidence that the 
father lacked an alternative child care arrangement. In re D.T.H., 576. 


Grounds for termination—failure to make reasonable progress—drug 
relapses—The trial court did not err in terminating a mother’s parental rights to her 
daughter for willful failure to make reasonable progress to correct the conditions 
that led to the child’s removal (N.C.G.S. § 7B-1111(a)(2)) based on evidence that 
the mother’s substance abuse continued for at least three and a half years during the 
pendency of this case. Although the mother argued that relapses for addicts are com- 
mon and therefore her limited progress was not unreasonable, the court’s findings 
regarding the mother’s inability to successfully complete rehabilitation or maintain 
sobriety for any significant amount of time supported its conclusion that her prog- 
ress was not reasonable. In re A.L., 396. 


Grounds for termination—failure to make reasonable progress—findings 
and conclusion as to father—The trial court properly terminated respondent- 
father’s parental rights to his two children on the basis that his failure to make 
reasonable progress to correct the conditions that led to the children’s removal 
(N.C.G.S. § 7B-1111(a)(2)) was willful where, although respondent did not sign the 
case plan prepared for him, he orally agreed to its requirements and was on notice 
that he needed to address issues with substance abuse, mental health, housing, 
employment, and parenting, as evidenced by prior orders in the case. Any discrep- 
ancy between findings in permanency planning orders, of which the trial court took 
judicial notice, and testimony at the termination hearing were for the trial court to 
resolve. Sufficient evidence was presented to support the court’s findings, which 
in turn supported the court’s conclusion that respondent’s lack of progress over 
twenty-seven months was grounds for termination. In re B.J.H., 524. 


Grounds for termination—failure to make reasonable progress—findings 
and conclusion as to mother—The trial court properly terminated respondent- 
mother’s parental rights to her two children on the basis that she willfully failed to 
make reasonable progress to correct the conditions that led to the children’s removal 
(N.C.G.S. § 7B-1111(a)(2)) after making detailed findings, supported by the evidence, 
regarding respondent’s noncompliance or lack of progress with her case plan, includ- 
ing aspects related to her substance abuse, mental health, housing, and employment. 
The trial court’s determination that respondent’s progress was extremely limited and 
not reasonable was amply supported by the facts. In re B.J.H., 524. 


832 


HEADNOTE INDEX 


TERMINATION OF PARENTAL RIGHTS—Continued 


Grounds for termination—failure to make reasonable progress—findings— 
evidentiary support—tThe trial court did not err by terminating a mother’s parental 
rights to her daughter based on the mother’s willful failure to make reasonable progress 
to correct the conditions which led to the child’s removal (N.C.G.S. § 7B-1111(a)(2)) 
where there was clear, cogent, and convincing evidence, in addition to the mother’s 
stipulations, regarding the mother’s extensive history of substance abuse for which 
she received inadequate treatment, her refusal to submit to drug screens on multiple 
occasions, her incomplete mental health treatment, her housing instability, and her 
lack of consistent employment. In re A.S.D., 425. 


Grounds for termination—failure to make reasonable progress—nexus 
between case plan and conditions that led to removal—The trial court’s order 
terminating respondent-father’s parental rights to the youngest child based on fail- 
ure to make reasonable progress was supported by unchallenged findings, which 
showed that respondent-father failed to complete parenting classes, tested positive 
for controlled substances and refused at least four drug screenings, and was not 
incarcerated for seven months while his child was in DSS custody. Although respon- 
dent argued that he did make reasonable progress where the only condition relating 
to him that led to the child’s removal—that his paternity had not been established— 
had since been corrected, there was a sufficient nexus between the substance abuse 
and mental health components of respondent’s case plan and the conditions that 
led to the child’s removal from the home, because the child had been removed from 
respondent-mother’s care based on neglect caused by exposure to substance abuse. 
In re MLS., 30. 


Grounds for termination—failure to pay a reasonable portion of the cost 
of care—sufficiency of findings—determinative time period—The trial court 
erred in concluding that a mother’s parental rights were subject to termination on 
the grounds of failure to pay a reasonable portion of the cost of care where the 
court’s findings did not specifically address the six-month period immediately pre- 
ceding the filing of the termination petition. In re Z.G.J., 500. 


Grounds for termination—failure to pay a reasonable portion of the cost of 
care—willfulness—notice of obligation—The trial court’s unchallenged findings 
of fact supported its decision to terminate both parents’ rights to their son on the 
basis that, for a continuous period of six months prior to the filing of the termination 
petition, they failed to pay a reasonable portion of the cost of care for their child 
although able to do so (N.C.G.S. § 7B-1111(a)(8)). The Supreme Court declined to 
revisit its holding in In re S.E., 373 N.C. 360 (2020), which interpreted this statutory 
provision as not requiring notice to parents regarding their obligation to provide 
support. In re D.C., 556. 


Grounds for termination—failure to pay reasonable portion of cost of care— 
no contribution—The termination of respondent-father’s parental rights for failure 
to pay a reasonable portion of the cost of care for the juvenile was affirmed where 
the trial court found that respondent was employed and earned between $200 and 
$800 per week but did not provide any financial support for the child during the six 
months prior to the filing of the petition and the findings were supported by clear, 
cogent, and convincing evidence. In re J.E.E.R., 23. 


Grounds for termination—neglect—by abandonment—insufficiency of find- 
ings—unresolved factual disputes—An order terminating a father’s parental 
rights to his son on grounds of neglect by abandonment (N.C.G.S. § 7B-1111(a)(1)) 
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was reversed and remanded, where the trial court’s findings failed to resolve key 
factual disputes over the amount of contact the father had had with the child and 
whether such contact was limited because of the father’s willful relinquishment of 
his parental duties or because of the grandparents’ efforts to prevent him from com- 
municating with his son. In re D.T.H., 576. 


Grounds for termination—neglect—failure to make reasonable progress— 
dependency—determinative time period—the trial court erred in concluding 
that a mother’s parental rights were subject to termination on the grounds of neglect, 
failure to make reasonable progress, and dependency where the trial court relied 
solely on evidence of circumstances existing more than a year before the hearing—a 
social worker’s oral testimony adopting the allegations in the termination petition— 
in making its factual findings. There was no evidence from the determinative time 
period for each of the grounds for termination, and evidence presented during the 
disposition hearing could not cure the error. In re Z.G.J., 500. 


Grounds for termination—neglect—failure to make reasonable progress— 
evidence before and after the termination petition—In determining that afather’s 
parental rights were subject to termination pursuant to N.C.G.S. § 7B-1111(a)(1) 
(neglect) and (a)(2) (failure to make reasonable progress), the trial court properly 
considered the totality of the evidence—both before and after the filing of the termi- 
nation petition, despite the father’s argument to the contrary on appeal—and deter- 
mined that the events occurring after the petition’s filing were unpersuasive and 
inadequate to overcome evidence supporting termination. In re K.N., 450. 


Grounds for termination—neglect—likelihood of future neglect—The trial 
court properly terminated respondent-mother’s parental rights on the ground of 
neglect where its findings of fact, which were either unchallenged or supported by 
clear, cogent, and convincing evidence, supported the court’s conclusion that there 
was a likelihood of future neglect of respondent’s two children if they were returned 
to her care, based on respondent’s lack of progress in addressing her ongoing sub- 
stance abuse, mental health issues, and parenting skills, and her inability to acknowl- 
edge her role in her son’s mental health struggles. In re M.S.E., 40. 


Grounds for termination—neglect—likelihood of future neglect—pattern of 
exposure to child sex abusers—An order terminating a mother’s parental rights 
to her two daughters was affirmed where the trial court’s findings—all of which, with 
one exception, were supported by clear, cogent, and convincing evidence—showed 
a high likelihood of repeated neglect if the children returned home. Specifically, the 
court found a pattern in which the mother exposed her daughters to men with histo- 
ries of child sexual abuse, those men sexually abused the daughters, the daughters 
were adjudicated neglected and removed from the home, the mother cooperated 
with social services such that the children were returned to her care, and then the 
cycle would recommence. Moreover, evidence showed that the mother’s cognitive 
limitations, dependent personality, and tendency to disbelieve her children’s abuse 
allegations rendered her incapable of protecting the children from future abuse. In 
re L.H., 625. 


Grounds for termination—neglect—likelihood of future neglect—substan- 
tial risk of impairment—sufficiency of evidence—An order terminating a 
mother’s parental rights to her children was affirmed where the trial court’s find- 
ings—supported by clear, cogent, and convincing evidence—showed a likelihood of 
future neglect if the children were returned to the mother’s care, because she failed 
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to make progress in her social services case plan; failed to address her substance 
abuse, mental health issues, and history of domestic violence; failed to keep a safe 
and stable home; and disregarded social services’ concerns with her having unsuper- 
vised contact with the children. Evidence also supported a finding that the children 
were physically, mentally, or emotionally impaired (or at a substantial risk of such 
impairment) as a result of the mother’s neglect, where both children suffered from 
adjustment disorder and various behavioral issues. In re K.B., 601. 


Grounds for termination—neglect—likelihood of future neglect—unstable 
housing and domestic violence—The trial court did not err by determining that 
a mother’s parental rights were subject to termination on the grounds of neglect 
where the court’s findings were supported by the evidence, which demonstrated that 
the mother was likely to repeat her prior neglect if the child were returned to her 
care, based on the mother’s lack of stable housing and unresolved domestic violence 
issues. Although the mother had made some progress on her case plan, at the time 
of the hearing she was sharing a studio apartment with a male coworker and was not on 
the lease, and she had failed to demonstrate an understanding of her domestic vio- 
lence issues and how to protect herself and her child in the future. In re M.A., 462. 


Grounds for termination—neglect—likelihood of repetition of neglect— 
findings—After disregarding numerous findings of fact that were mere recitations 
of testimony or that did not accurately reflect the record evidence, the Supreme 
Court nevertheless affirmed the trial court’s order terminating a mother’s parental 
rights to her son based on neglect (N.C.G.S. § 7B-1111(a)(1)) where the remaining 
findings were supported by clear, cogent, and convincing evidence regarding the 
mother’s limited progress on various aspects of her case plan, her continued contact 
with the child’s father despite his acts of abusive behavior, and her inability to grasp 
or tendency to minimize the severity of the issues preventing reunification with her 
child. The trial court did not impermissibly shift the burden of proof to the mother, 
it adequately considered evidence of changed circumstances between the child’s 
removal and the termination hearing, and it supported its conclusion that there was 
a likelihood of repetition of neglect with sufficient findings of fact. In re A.C., 377. 


Grounds for termination—neglect—repetition of neglect—findings—The 
trial court properly determined that grounds existed to terminate respondent- 
father’s parental rights to his child based on neglect despite a few unsupported 
findings, given other supported findings establishing that the child was previously 
neglected and that there was a likelihood of the repetition of neglect if the child 
were returned to respondent’s care. The two-year-old was removed from the home 
after being left alone in an unfurnished apartment for at least several hours; respon- 
dent had a history of untreated and continuing substance abuse; respondent’s lack 
of progress on his case plan left issues regarding domestic violence, lack of stable 
housing, and mental illness unresolved; and his visits with the child were sporadic. 
In re M.Y.P., 667. 


Grounds for termination—parental rights terminated as to another child— 
lack of safe home—no protection from abusive individuals—tThe trial court 
properly terminated a mother’s parental rights to her son on the basis that her paren- 
tal rights had been terminated involuntarily to two of her other children and she 
lacked the ability to establish a safe home (N.C.G.S. § 7B-1111(a)(9)), after making 
findings, which were based on clear, cogent, and convincing evidence, that she had 
a pattern of exposing her children to abusive individuals and lacked insight into her 
son’s sexual abuse and the effect it had on him, that she had not made sufficient 
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progress with her own mental health treatment, and that she was unable to provide 
safe and stable housing for her son. The court’s findings in turn supported its conclu- 
sion that grounds existed to terminate and that termination of the mother’s parental 
rights was in the best interest of her son. In re T.M.B., 683. 


Grounds for termination—willful abandonment—determinative six-month 
period—lack of findings—the trial court’s order terminating a father’s parental 
rights to his son was vacated and the matter remanded for further findings where the 
court’s findings did not adequately address the father’s actions during the determina- 
tive six-month time period (immediately preceding the filing of the termination peti- 
tion) for purposes of the ground of willful abandonment (N.C.G.S. § 7B-1111(a)(7)). 
Although the court heard evidence during adjudication from which it could have 
made relevant findings, and did make findings addressing this issue in the disposi- 
tional portion of the termination order, the dispositional findings were subject to a 
different standard of review and could not be used to support the adjudication. In 
re K.J.E., 620. 


Grounds for termination—willful abandonment—failure to pay for care 
required by decree or custody agreement—sufficiency of findings—In a pri- 
vate termination of parental rights action, the evidence did not support the trial 
court’s finding that the father, who was incarcerated during the relevant time period, 
had willfully abandoned his child where the father testified that he spoke with his 
daughter every other weekend and where the petitioner, who had custody of the 
child, testified that the father called on Christmas. Even if the father’s testimony 
were found not credible, the petitioner’s testimony did not establish willful abandon- 
ment. The evidence also did not support the trial court’s finding that the father had 
willfully failed to pay for care, support, or education as required by a decree or cus- 
tody agreement where there was no evidence of any decree or custody agreement 
making such a requirement. In re S.C.L.R., 484. 


Grounds for termination—willful abandonment—sufficiency of findings— 
relevant six-month period—the trial court’s order terminating respondent- 
father’s parental rights on the grounds of willful abandonment was affirmed where 
the unchallenged findings of fact showed that for over a year prior to the filing of the 
motion to terminate respondent had not visited the child, he refused to work his case 
plan or take any of the steps required to reunite with the child, and did not make any 
effort to maintain a parental bond with the child. Respondent’s attempts to comply 
with the case plan after the filing of the petition did not bar an ultimate finding of 
willful abandonment because they did not occur during the determinative period for 
adjudicating willful abandonment—the six consecutive months preceding the filing 
of the petition. In re I.J.W., 17. 


Grounds for termination—willful abandonment—sufficiency of findings— 
willfulness—The Supreme Court rejected a mother’s argument that the trial court 
failed to make any factual finding that her conduct was willful and therefore that 
the court erred by concluding her parental rights were subject to termination on 
the grounds of willful abandonment. Even though it was labeled as a conclusion 
of law, the trial court did make a finding that the mother had willfully abandoned 
the child. In addition, the Court rejected the mother’s challenge to the sufficiency 
of the findings because the findings reflected that she had failed to do anything to 
express love, affection, and parental concern during the determinative period. In re 
S.C.L.R., 484. 
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Grounds for termination—willful failure to make reasonable progress—fail- 
ure to enter into a case plan—tThe trial court did not err by determining that 
grounds existed to terminate the parental rights of the father of the two oldest chil- 
dren based on a willful failure to make reasonable progress where the unchallenged 
findings showed that he did not enter into a case plan with DSS to establish the goals 
he needed to achieve prior to reunification—despite several opportunities to do so— 
and that he was not incarcerated for nine of the twenty months the children were in 
DSS custody. In re M.LS., 30. 


Grounds for termination—willful failure to pay a reasonable portion of cost 
of care—voluntary support agreement—The trial court did not err by terminating 
a mother’s parental rights to her three children on the basis that she willfully failed to 
pay a reasonable portion of the cost of the children’s care (N.C.G.S. § 7B-1111(a)(3)), 
where the mother signed a voluntary support agreement in which she agreed to pay 
$112.00 per month and she had past periods of employment, but during the determi- 
native six-month period immediately preceding the filing of the termination petition, 
she was unemployed, paid nothing toward the cost of the children’s care, and never 
moved to modify the support agreement. In re A.P.W., 405. 


Jurisdiction—standing to initiate termination proceedings—“county direc- 
tor” of social services—Uniform Child Custody Jurisdiction and Enforcement 
Act—Wake County Human Services (WCHS) had standing under N.C.G:S. 
§ 7B-1103(a)(8) to petition to terminate a mother’s parental rights because her 
child—who lived in South Carolina when WCHS filed the petition in Wake County— 
was placed in WCHS’s custody by a “trial court of competent jurisdiction” where 
the Wake County District Court met the jurisdictional prerequisites under the 
Uniform Child Custody Jurisdiction and Enforcement Act and where the petition 
had been properly verified. Furthermore, neither the definition of “director” found 
in N.C.G.S. § 7B-101(10) nor the county-specific allocation of social services under 
N.C.G.S. § 153A-257(a) imposes a geographical limit on which “county director” may 
initiate termination proceedings under N.C.G.S § 7B-401.1(a). Therefore, the District 
Court had subject matter jurisdiction over the termination matter. To the extent 
the mother’s appellate arguments addressed venue rather than jurisdiction, those 
arguments were unpreserved and lacked merit. In re M.R.J., 648. 


Motion to continue—to secure witness testimony—insufficient offer of 
proof—no prejudice—In a termination of parental rights matter, respondent-mother’s 
motion to continue the hearing in order to secure a witness—who was expected to 
relate the services respondent was engaged in at a local health center—was prop- 
erly denied where the offer of proof by respondent’s counsel was vague and did not 
forecast what the witness’s testimony would be, and where there was no dispute that 
respondent received services at the health center. Respondent waived any constitu- 
tional argument by not raising the issue before the trial court, and did not demonstrate 
she was prejudiced by the court's decision. In re D.J., 565. 


Multiple grounds for termination—adjudicatory stage—statements of trial 
court—no misapprehension of law—In a termination of parental rights hearing 
in which four grounds for termination were alleged, the trial court’s statement at 
the end of adjudication that “We’re here for — not for [respondents]. We’re here for 
this child.” did not reflect a misapprehension of the law by viewing the parents and 
child as adversaries. The court’s full statement indicated its understanding that the 
parents’ constitutionally protected rights as parents were paramount until grounds 
for termination were proven, at which point the matter would move to disposition. 
In re D.C., 556. 
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No-merit brief—elimination of reunification from permanent plan—fail- 
ure to make reasonable progress—tThe elimination of reunification with the 
father from his child’s permanent plan and the subsequent termination of 
the father’s parental rights on the grounds of failure to make reasonable progress 
were affirmed where the father’s counsel filed a no-merit brief, the order eliminat- 
ing reunification comported with the requirements of N.C.G.S. § 7B-906.2(b), and 
the termination order was supported by clear, cogent, and convincing evidence 
and based on proper legal grounds. In re D.M., 435. 


No-merit brief—multiple grounds for termination—record support—The 
termination of a father’s parental rights to his son based on five separate statutory 
grounds was affirmed where the father’s counsel filed a no-merit brief, the father did 
not file any written arguments, the termination order's findings of fact had ample 
record support, and there was no error in the trial court’s determination that the 
father’s parental rights were subject to termination and that termination would be in 
the son’s best interest. In re J.L.F., 445. 


No-merit brief—neglect—willful failure to make reasonable progress—The 
termination of a mother’s parental rights—based on grounds of neglect and willful 
failure to make reasonable progress—was affirmed where the mother’s counsel filed 
a no-merit brief, the termination order's findings of fact had ample record support, 
and where those findings supported the trial court’s conclusions. To permit appellate 
review, the Supreme Court invoked Appellate Rule 2 to suspend the requirements 
under Rule 3.1(a) (that counsel provide copies of the no-merit brief, transcript, and 
record on appeal to the mother and to inform her of her right to file a pro se brief) 
where the mother’s counsel made exhaustive efforts to contact her but to no avail. 
In re Z.R., 92. 


No-merit brief—termination on multiple grounds—The termination of a moth- 
er’s parental rights on the grounds of neglect, failure to make reasonable progress, 
failure to pay a reasonable portion of the cost of care, and dependency was affirmed 
where the mother’s counsel filed a no-merit brief and the termination order was sup- 
ported by clear, cogent, and convincing evidence and was based on proper legal 
grounds. In re J.E.H., 440. 


No-merit brief—termination on multiple grounds—The termination of a moth- 
er’s parental rights to her two children on multiple grounds was affirmed where her 
counsel filed a no-merit brief, the trial court’s findings of fact had sufficient record 
support, those findings both supported termination on at least one ground and ade- 
quately addressed the dispositional issues delineated in N.C.G.S. § 7B-1110(a), and 
the trial court had a rational basis for concluding that termination of the mother’s 
rights was in the children’s best interests. In re J.D.D.J.C., 593. 


No-merit brief—termination on multiple grounds—competent evidence and 
proper legal grounds—tThe termination of respondent-mother’s parental rights 
based on neglect, willful failure to make reasonable progress, and being incapable 
of providing proper care and supervision of the children was affirmed where the 
mother’s counsel filed a no-merit brief and the termination order was supported by 
competent evidence and based on proper legal grounds. In re MLS., 30. 


Parental right to counsel—motion to withdraw—lack of contact—granted 
in parent’s absence—In a termination of parental rights proceeding, the trial court 
did not abuse its discretion by allowing respondent-father’s appointed counsel to 
withdraw from representation at a hearing in which respondent failed to appear. 
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Respondent had been advised multiple times by the court of his responsibility to 
maintain contact with his attorney, the department of social services made diligent 
efforts to locate respondent, respondent appeared to actively avoid being found 
or receiving communications, he failed to appear at several hearings, and counsel 
related to the court that she spoke to respondent and he did not object to her motion. 
In re T.A.M., 64. 


Pleadings—sufficiency—private termination action—reference to court 
order—tThe petition in a private termination of parental rights action comported 
with statutory pleading requirements (N.C.G.S. § 7B-1104(2)) where the petition 
stated petitioners’ names and address, alleged that custody had been granted to 
them, and referenced the custody order establishing that the child had resided with 
them for two years. In re S.C.L.R., 484. 


Standard of proof—clear, cogent, and convincing evidence—not stated 
in open court or in written findings—insufficient evidence to support 
grounds—tThe order terminating a father’s parental rights to his child was reversed 
where the trial court did not state the standard of proof (clear, cogent, and convinc- 
ing) either in open court or in its written findings, as required by N.C.G.S. § 7B-1109, 
and where insufficient evidence was presented to support the alleged grounds of fail- 
ure to make reasonable progress (there was no evidence that the child had been ina 
court-ordered placement for at least twelve months prior to the termination petition 
being filed), failure to pay support (there was no evidence that the child’s mother had 
been awarded custody or that the father was required by decree or custody agree- 
ment to pay support), or failure to legitimate (there was no evidence that the child 
was born out of wedlock). Where petitioner (the child’s maternal grandmother) did 
not allege neglect or abandonment or seek a ruling on those grounds, her arguments 
pertaining to them were not properly considered on appeal. In re M.R.F., 638. 


Subject matter jurisdiction—standing—petition filed by department of 
social services—The trial court had subject matter jurisdiction to terminate a moth- 
er’s parental rights where the county department of social services (DSS) had stand- 
ing to file the termination petition because it had been given custody of the child 
by a court of competent jurisdiction (N.C.G.S. § 7B-1103(a)). The social worker's 
testimony that she was the petitioner, when considered in context, did not mean that 
the petition was filed in the social worker’s individual capacity. In re Z.G.J., 500. 


Subject matter jurisdiction—UCCJEA—home state—record evidence—The 
trial court had subject matter jurisdiction to terminate the parental rights of a father 
who was living out of state where, although the court did not make an explicit 
finding that it had jurisdiction under the Uniform Child Custody Jurisdiction and 
Enforcement Act (N.C.G.S. § 50A-201), the record established that the Act’s jurisdic- 
tional requirements were satisfied. The children’s home state was North Carolina at 
the time the termination proceedings commenced, and the children had been living 
in North Carolina with their foster parents for more than six consecutive months 
immediately preceding the commencement of the proceedings. In re K.N., 450. 


Subject matter jurisdiction—where child resides with guardian—underly- 
ing juvenile case—In a private termination proceeding, the trial court had subject 
matter jurisdiction to enter an order terminating a mother’s parental rights to her 
child where the child’s legal permanent guardian filed the termination petition in the 
county in which she resided with the child (Robeson), satisfying the jurisdictional 
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requirements of N.C.G.S. § 7B-1101. A different county’s jurisdiction over the child’s 
underlying juvenile case did not prevent the Robeson County court from having 
jurisdiction over the termination petition. In re M.J.M., 477. 


